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scope of the rule. we would not entertain such a reques in
the absence of an affirmative finding of relevance by the
AU. Since the AU has ruled that there is no need to t ke
the deposition of this or any other attorney that was m
ployed by the law firm representing Scripps Howard. we
will deny Four Jacks' petition.
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U [j II. BACKGROUND

2. Scripps Howard Broadcasting Company (Scripps H w
ard) is the licensee of station WMAR-TV in Baltim reo
Maryland. Its renewal application is mutually exclu 'ive
with Four Jacks' application for a construction permi to
construct a new television station on Channel :2 in al
timore. Maryland. By Memorandum Opinion and Or er.
FCC 94M-50 (Feb. L 1(94). Administrative Law J dge
Richard Sippel added issues against Scripps Howar to
determine whether it had made material misrepresentat ons
or lacked candor with respect to certain documents (on
cerning WMAR-TV's claimed renewal expectancy.

3. The licensee filed a motion for summary decision on
the character issues. In support of the motion Scr pps
Howard submitted a declaration under penalty of per ury
from the law firm employee (now an FCC attor ey).
which, inter alia, reflects that during his tenure at the law
firm he assisted in reviewing the documents concen ing
WMAR-TV's claimed renewal expectancy.

4. By Memorandum Opinion and Order. FCC 94M 177
(Mar. 18. 1994 l. the AU denied Scripps Howard's motion
for summary decision without prejudice to its cons'der
ation after further discovery and testimony. At the s me
time. the AU noted that the character issue was frame in
terms of Scripp Howard's candor and that the advic of
counsel with respect to this matter would not be attrib ted
to Scripps Howard to support an adverse finding under
that issue. [d. at ~ 11. Accordingly. the AU ruled that
"there was no hasis for discovery of any of Scripps I ow
ard's attorneys. " [d.

5. Notwithstanding that ruling. Four Jacks soug t to
depose. inter alia. the attorney now employed by the CC
concerning his activities while employed as an associa e at
the licensee's law firm.~ Ruling on oppositions to the No
tice of Deposition. the AU indicated that. pursuar t to
section 1.311(b)(:2l of the rules. he "wlouldl not order Ithe
FCC attorney'sl deposition ('I' testimony without an (rder
of the Commission." Memorandum Opinion and 0 der.
FCC 94M-268 ~ 6 (Apr. IS, 1(94). Alternatively. the AU
concluded that. given his earlier ruling that there was no
basis for discovery of any of Scripps Howard's attor eys,
taking the deposition would he "unlawful and oppressive."
[d. at ~ 6 & n.:2.

6. Four Jacks requests that the Commission authoriz the
taking of the deposition. In support of that request. our
Jacks urges that the FCC attorney has direct per.'onal
knowledge of facts that are critical to the resolution of the
character issues against Scripps Howard. Four Jacks cites
the FCC attorney's declaration under penalty of perjury
reflecting his intimate involvement in this matter. Ac ord
ing to Four Jacks, Scripps Howard has waived any; ttor
ney-client privilege with respect to any facts contain d in
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I. INTRODUCTION
I. By this Memorandum Opinion and Order. we deny

the Petition for Expedited Order Authorizing Deposition of
Commission Employee. filed April :26. 1994. by Four Jacks
Broadcasting. Inc. (Four Jacks), I Pursuant to 47 CF.R.
§1.311(b)(2). which provides that Commission personnel
may be questioned by deposition for purposes of discovery
only on special order of the Commission. Four Jacks seeks
to depose a Commission attorney concerning his activities
while employed at the law firm that represents Scripps
Howard Broadcasting Company in this proceeding. It
claims that the FCC attorney has direct personal knowl
edge of facts that are critical to the resolution of post
hearing character issues specified against Scripps Howard,
We find. for the reasons set forth below. that section
1.311(b)(:2) was intended to require an order of the Com
mission to permit the deposition of FCC personnel only to
the extent that a party seeks to depose such personnel
concerning matters related to their employment at the
agency. We clarify that. even with respect to requests to
depose FCC personnel that are clearly within the intended

I The following pleadings are also pending before the Commis
sion: (a) an Opposition. filed May 6. 1994. by Scripps Howard
Broadcasting Company; (b) an Opposition. filed May 6. 1994. by
the Mass Media Bureau; and (c) a Consolidated Reply. filed May

18. 1994. by Four Jacks Broadcasting, Inc.
~ Four Jacks also sought to depose a station employee, a former
station employee. and a paralegal at the licensee's law frrm.
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the declaration by submitting the declaration to support its
motion for summary decision on the character issues.
Based upon the attorney's involvement in this matter Four
Jacks claims to have an "immense" need for his deposition
testimony.

111. DISCUSSION
7. We will deny Four Jacks' request for an expedited

order authorizing the deposition of the FCC attorney. By
its express terms, section 1.311(b)(2) provides that a Com
mission employee may not be deposed for discovery pur
poses concerning any matter except on special order of the
Commission. 3 The rule. however. was not intended to re
quire Commission authorization for depositions of FCC
personnel where the request to depose arises out of cir
cumstances totally unrelated to their Commission employ
ment.

8. Turning to the facts in this case, the AU has
determined that there is no basis for discovery of any of
Scripps Howard's legal counseL including an FCC attorney
and former associate of the law firm that represents Scripps
Howard. Without considering the propriety of that ruling,
which is not properly before us. we would not order the
deposition at this time even if the request concerned mat
ters directly related to the attorney's employment at the
agency.~ To the extent that Four Jacks claims that the
attorney has personal knowledge warranting the taking of
his deposition. its pleading is in effect an unauthorized
appeal of the AU's interlocutory ruling that there is no
reason to permit discovery of any of Scripps Howard's legal
counsel. Under these circumstances. no further consider
ation of Four Jacks' contentions is warranted at this time. 5

IV. ORDER
9. ACCORDINGLY. IT IS ORDERED That the petitIOn

for expedited order authorizing deposition of Commission
employee. filed April 26. 1994. by Four Jacks Broadcast
ing. Inc. IS DENIED.
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William F. Caton
Acting Secretary

\ See Amendment of Part 1 Rules of Practice and Procedure To
Provide for Certain Changes in the Commission's Discovery Pro
cedures in Adjudicatory Hearings, 9 I FCC 2d 527, 530-31 ~ 12
(1982), in which the Commission indicated its continued belief
that it would not "be sound policy to authorize the judges to
order depositions of Commission personnel." It explained that
this could subject the Commission's staff to 'a multiplicity of
demands' because '\t\he Commission is ... in a different position
from that of private parties, who will normally be called upon
to give depositions only in the single case in which it is partici
pating,' citing Report and Order on Discovery Procedures, 11
FCC 2d at 188.
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~ The AU's ruling is an interlocutory ruling that would n t
be appealable as a matter of right under -l7 C.F .R. § UO l( ),
and, unless the AU authorized appeal of that ruling pursua t
to 47 C.F.R, § UOl(b), the merits of that ruling would be ri e
for consideration only upon appeal of the initial decision, S e
47 C.F.R. § U01(b).
5 In those situations in which the presiding judge has made
affirmative finding that there is a basis for discovery as
matters that are clearly within the scope of a Commissi n
employee's employment at the FCC. the Commission will ente 
tain a request to depose that Commission employee pursuant 0

section Ull(b)(2) of the Commission's rules.


