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I. BACKGROUND

1. My name is Emily L. Barr.

FEDERAl. CCI.\MUNICAi IONS COMMISSIOO
- OfFICE Of THE SECRETARY

I reside at 116 East Churchill

street, Baltimore, Maryland. I am the Assistant General Manager of

station WMAR-TV, Baltimore, Maryland, which is owned by Scripps

Howard Broadcasting Company. During the License Term, May 30,

1991, through September 30, 1991, I was the Director of Broadcast

operations of WMAR-TV.

2. During the License Term, WMAR-TV's management and staff

participated in a number of types of ascertainment efforts as part

of an ongoing process to determine the issues of concern to the

Baltimore community. The results of those ascertainment efforts

were then utilized to plan and implement the station's programming

and pUblic service activities.

3. In the late summer and early fall of 1992, I spent a

great deal of time gathering documentation at the request of

Scripps Howard's counsel, Baker & Hostetler, in connection with

this proceeding.

II. THE NBC FACSIMILES

4. One of the projects that I undertook at the request of

Baker & Hostetler in the summer of 1992 entailed gathering

materials demonstrating the vast amount of issues-responsive

programming that WMAR-TV had aired during the License Term,
....... ....1. .. or

including both locally produced and networ~:.pr·ogr~ms~·~;-.Although
. . .. . .

WMAR-TV maintained records of its locally produced __ progranuning, -ft· ..
~ ... ~ .........

has not been, and was not during the Li.cense.Term, the station's -

practice to retain detailed records nf·the-NBChetwork programming _. . ,- ....

.,-



that was broadcast on WMAR-TV after that programming has aired. I

therefore needed to contact NBC to obtain copies of certain network

programming records.

A. Information Obtained From NBC

5. In August 1992, I telephoned Nancy Cole, Director of

Archives, NBC News, New York, and Vicki Anderson, an archivist for

NBC Entertainment in Los Angeles, to request a written record of

certain news stories and entertainment programming that NBC had

aired from June 1 through September 30, 1991. The purpose of this

request was to help me identify the NBC network programming aired

by WMAR-TV during the License Term that addressed issues identified

by WMAR-TV in 1991 to be of concern to the Baltimore community.

WMAR-TV did not retain the network programming records that I

needed in the regular course of business.

6. Ms. Cole and Ms. Anderson separately called me back to

verify that the information I had requested was available. On

August 10, 1992, a few days after my telephone conversations with

Ms. Cole and Ms. Anderson, I sent the same facsimile which listed

the issues about which WMAR-TV was seeking records to each of them.

A copy of this facsimile is attached hereto as Tab A.

7. Ms. Cole responded by facsimile. Her response included

examples of the types of documents available in her archives and

inquired as to whether they would satisfy my request. I informed

her by telephone that they would, and she agreed to send me all of

the documents in NBC News Archives' records relating to the issues

that I had specified.

SH36 - 2



8. Ms. Anderson also responded, although I do not recall

whether she telephoned me or simply sent the records to me, with a

cover memorandum stating that she was responding to my request and

enclosing the network records.

9. In the end, I received two sets of programming documents

from NBC, one from New York relating to NBC news programming and

one from Los Angeles relating to NBC entertainment programming. I

made a copy of each set of documents and forwarded the originals to

Baker & Hostetler. I do not recall when I forwarded the documents

to Baker & Hostetler. These documents, totaling nearly two

thousand pages, were produced to Four Jacks.

B. Discovery of the Facsimiles

10. On July 16, 1993, in response to a question at

deposition, I stated that I did not retain a copy of the facsimile

that I had sent to NBC in August 1992 listing the issues about

which WMAR-TV was seeking records. At the same time, I was asked

to describe the facsimile, and I gave a complete and accurate

description of the contents of the facsimile. At the time of my

deposition, I believed that the testimony that I gave was true and

accurate. I did not give any further thought to this matter

because the facsimile was not a "document" relating to

ascertainment or programming during the License Term, but simply a

request for information that I had described fully and accurately.

11. More than three months later, on October 26, 1993,

Kenneth C. Howard, Jr., an attorney with Baker & Hostetler,

telephoned me and requested that I review my files to confirm that
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I had not misspoken during my deposition about my correspondence

with NBC.

12. In response to Mr. Howard's request, I immediately began

to look for the facsimile. To my surprise, I located two

facsimiles, in a file between other documents. The facsimiles that

I located were the facsimile that I sent to NBC and the facsimile

that I had received back from Ms. Cole, attaching a sample of the

type of information that was available from NBC News Archives. A

copy of the facsimile that I received from NBC is attached hereto

as Tab B. I do not recall how long I searched prior to finding the

facsimiles, or what time Mr. Howard requested that I look for the

facsimile.

13. Immediately after I located the facsimiles, I sent a copy

of the facsimile that I had sent to NBC to Mr. Howard via

facsimile. To the best of my knowledge, the date on the facsimile

cover sheet and the line on the top of the facsimile received by

Mr. Howard, see Tab A, accurately represent the date and time that

I sent him the documents.

14. Shortly thereafter, at his request, I also sent Mr.

Howard a copy of the facsimile that I had received from NBC in

response to my facsimile. To the best of my knowledge, the date on

the facsimile cover sheet and the line on the top of the facsimile

received by Mr. Howard, see Tab B, accurately represent the date

and time that I sent him the documents.
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III. THE 1992 COVINGTON NOTES

15. One of the other projects I undertook in the summer of

1992 at the request of Baker & Hostetler entailed gathering and

memorializing information about WMAR-TV's ascertainment contacts

between May 30, 1991, and September 30, 1991, and the programming

aired by WMAR-TV during that period (and at other times) addressing

those ascertained issues. I later used the information that I

obtained to prepare an initial draft of Attachment E to my written

direct testimony of September 13, 1993.

A. Information obtained From Janet covington

16. As part of my efforts during the summer of 1992 to

document ascertainment, I asked present and former WMAR-TV

employees for their 1991 personal calendars. Three individuals, in

addition to myself, had retained their calendars: Arnold J.

Kleiner, Maria Velleggia, and Janet Covington. The purpose of my

request was to assist my efforts to document WMAR-TV's

ascertainment contacts during the License Term; my intention was to

use the calendars to help identify the ascertainment meetings and

interviews in which these individuals had participated. Mr.

Kleiner and Ms. Velleggia gave me their calendars. I subsequently

met with Mr. Kleiner and Ms. Velleggia individually and reviewed

the calendars with them, eventually using the information that I

obtained in preparing Attachment E.

17. Ms. Covington, who had retired from WMAR-TV at the end of

1991 and therefore was no longer an employee when I contacted her,

told me that she did not know whether she still had her 1991
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calendar, but she would look for it. She sUbsequently called me

back and told me she had found her 1991 calendar, and asked me to

clarify why I needed it. I explained that I was compiling

information about ascertainment contacts that had taken place in

the summer of 1991, and I proposed that she lend me the calendar.

18. Ms. Covington responded that instead of lending me her

1991 calendar, she would write out notes for me of the meetings she

had attended, using the calendar to refresh her recollection. Ms.

Covington stated that, as I knew from having worked with her, she

kept her calendar in such a way that it would be difficult for

anyone other than her to read or understand. I asked her to

include in her notes the date of each meeting, the people with whom

she met, and, to the extent her memory would allow, the subjects

discussed.

19. Ms. Covington subsequently prepared the notes she had

promised and dropped them off at my office. The notes were

handwritten in pencil on notebook paper, and the best available

copy is attached hereto as Tab C. I later called Ms. Covington to

thank her for the notes and asked her to stop by my office during

her next visit to the station so we could review the notes

together. We discussed the 1992 notes in person on at least one

occasion. To the best of my recollection, I made sure that I

understood the notes and Ms. Covington merely clarified the

information contained in the notes. Although I do not recall

discussing the 1992 notes again in person, I spoke to Ms. Covington

on the telephone quite often in the months after she gave me the
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notes about a wide variety of sUbjects, both personal and

professional. It is highly probable that I asked her additional

questions about the 1992 notes during one or more of those

conversations.

20. After receiving Ms. Covington's 1992 notes, I made

several marks on the notes to reflect which entries I considered

appropriate for inclusion in the ascertainment exhibit that I was

preparing. I checked off the items that I considered appropriate

and omitted from consideration those that I did not believe were

pertinent or contained insufficient information. I also wrote on

one page, as a note to myself, the phrase "Consumer Information

Center." At no time did I erase any of Ms. Covington's notes.

21. I sent several drafts of Attachment E to Baker &

Hostetler over the course of the next few months, and worked with

Baker & Hostetler to finalize the attachment.

22. After I completed Attachment E, I left the materials that

I had used in preparing it, including Ms. Covington's notes and the

calendars of myself, Mr. Kleiner, and Ms. Velleggia, in a pile on

the floor of my office. At some point in time, I returned the

calendars to Mr. Kleiner and Ms. Velleggia, but I later retrieved

them after Baker & Hostetler told me I would need them.

23. Sometime in 1993, I obtained a file cabinet to store the

material related to this case. I do not recall specifically

placing Ms. Covington's notes or the calendars of myself, Mr.

Kleiner and Ms. Velleggia in the file cabinet, although I did

create a file for personal calendars and I know from my sUbsequent
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review of the files that the calendars were there. By late 1993 or

early 1994, the documents related to this case were too numerous to

store in the file cabinet, and I obtained a larger file cabinet.

24. At the request of Baker & Hostetler in the spring or

summer of 1993, I began to review my files for the purpose of

producing documents to Four Jacks. I was instructed to turn over

to Baker & Hostetler all documents that I thought were potentially

responsive to the Motion for Production of Documents filed by Four

Jacks on June 11, 1993, and I provided Baker & Hostetler with all

of the documents that I considered relevant at the time.

25. Thereafter, Baker & Hostetler requested that I forward

the calendars of myself, Mr. Kleiner, Ms. Velleggia, and Ms.

Covington. I informed Baker & Hostetler that I had not used Ms.

Covington's calendar in preparing Attachment E, and that I had used

handwritten notes that she had prepared in 1992 and provided to me.

I forwarded calendars of myself, Mr. Kleiner, and Ms. Velleggia to

Baker & Hostetler as I had been instructed. I do not recall

sending Ms. Covington's 1992 notes to Baker & Hostetler, although

I now know that I sent them, also. I kept copies of the calendars

of myself, Mr. Kleiner, and Ms. Velleggia. I do not recall ever

making a copy of Ms. Covington's notes or requesting that my

secretary make a copy of them, although I now know that one was

made at WMAR-TV.

26. In addition, in the spring or summer of 1993, Baker &

Hostetler requested that I obtain Ms. Covington's 1991 calendar

from her. When I asked Ms. Covington for her 1991 calendar, she
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told me that she and her husband had recently moved some of their

belongings in the process of cleaning their condominium, and that

she did not believe that she knew where the calendar was. I told

Ms. Covington I needed the calendar and asked her to look for it.

Ms. Covington sUbsequently called me back and told me she had been

unable to locate her calendar. At the request of Baker &

Hostetler, I later asked her a second time to look for the

calendar, but she told me she still was unable to locate it.

27. In June or JUly of 1993, David N. Roberts, then an

attorney with Baker & Hostetler, visited my office to look through

my files for documents responsive to Four Jacks' June 11 motion for

production of documents. Mr. Roberts reviewed all of the files in

my office that related to this case.

B. Discovery of the 1992 covington Notes

28. On February 9, 1994, I had a meeting with Stephanie S.

Abrutyn, an attorney with Baker & Hostetler. No one else was

present at the meeting. I do not recall the length of the meeting.

29. At one point during our meeting, I went through my files

to retrieve a memorandum that I had sent to Baker & Hostetler in

order to refresh my recollection so that I could answer one of Ms.

Abrutyn's questions. I reached for the file entitled "MEMOS TO B

& H," located in the top drawer of the file cabinet containing

materials relating to this case, to look for the memorandum.

30. While looking in this "MEMOS TO B & H" file on February

9, 1994, I discovered a memorandum prepared by me and dated June

25, 1993. I was not specifically looking for this memorandum,
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because I did not recall at the time that the June 25, 1993,

memorandum existed, nor do I recall at this time exactly what I was

looking for. When I was looking through the file, I noticed that

attached to the June 25, 1993, memorandum was a photocopy of the

1992 notes that Ms. covington had prepared and given to me. The

copy of the 1992 Covington notes that I discovered also contained

a cover sheet, which was a photocopy of a "post-it" note that I had

written. A copy of that "post-it" note is attached hereto as Tab

D. The copy of the 1992 Covington notes that I discovered also

contains notations made by me while I was transferring the notes to

the format provided to me by Baker & Hostetler, which eventually

became Attachment E.

31. My purpose in examining the "MEMOS TO B & H" file was

neither to look for the 1992 Covington notes nor to look for

anything that might help me locate the 1992 covington notes,

because at the time, I believed that I had thrown away the 1992

notes and not retained any copies of them.

32. I never discovered the copy of the 1992 Covington notes

previously because in the course of my assorted previous searches

of my files for documents requested by Baker & Hostetler, I never

looked in the "MEMOS TO B & H" file. The only things that I had

personally placed in the "MEMOS TO B & H" file were copies of

memoranda that Mr. Kleiner or I had written to Baker & Hostetler,

without attachments. Any attachments to the memoranda were filed

separately by SUbject matter in different files. Because these

memoranda already had been sent to counsel, there would be no
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reason for any of the documents for which I was looking to have

been in the "MEMOS TO B & H" file and therefore there was no reason

for me to have searched that file.

33. In addition, I do not recall ever making a copy of the

1992 Covington notes, nor do I know how the copy that I discovered

ended up in the "MEMOS TO B & H" file. I also have no recollection

of either writing the June 25 memorandum or placing it in the file

cabinet. until I discovered the copy that morning, I believed that

I had discarded the 1992 covington notes and that no copies of the

notes had been made or retained.

34. Although most of the items in the file cabinet were

placed there by me personally, Desiree Pilachowski, who was my

secretary at the time, occasionally placed items in the file

cabinet for me. I never instructed Ms. Pilachowski to file any

documents in the "MEMOS TO B & H" file other than copies of

memoranda, without attachments; nor did I instruct her to file any

attachments in that file. Ms. Pilachowski left WMAR-TV in July

1993.

35. I have attempted to recall how the copy could have been

made or retained without my knowledge. As for the existence of the

copy, I had asked Ms. Pilachowski to copy all documents that were

forwarded to Baker & Hostetler. I also assume that, at some point,

the copy of the 1992 Covington notes must have been misfiled in the

"MEMOS TO B & H" file rather than the proper file containing copies

of the original calendars used in this proceeding, a file that I

had reviewed.
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36. As for the retention of the copy, I turned over more than

10,000 pages of documents to Baker & Hostetler in connection with

this matter, including immense volumes of exhibits. I had and

continue to have no recollection of having sent the 1992 Covington

notes to Baker & Hostetler. Having previously examined the file in

which I would have expected the notes to have been retained -- the

file with the personal calendars -- and never having seen the 1992

notes there, I assumed I must have discarded them, and I so

testified at the hearing. For this reason, I do not recall ever

searching my files specifically for the 1992 Covington notes.

37. The statement that I made at the November 1993 hearing

"I know I threw away a lot of paper during that period of time,

that a lot of it was handwritten notes and things of that nature

and, and I also recall filing a lot of paper. I don't specifically

recall throwing away those notes, but I generally recall that I was

getting rid of what I thought was unnecessary information" -- was

accurate at the time and continues to be the basis for my belief at

the time of my previous testimony that I had discarded the notes.

38. After my discovery of the copy of the 1992 Covington

notes, I gave the copy to Ms. Abrutyn. Shortly thereafter, Baker

& Hostetler informed me that Ms. Covington's original 1992 notes

had been found in their files. Prior to that, I believed that I

had thrown those notes away. I still have no recollection of

sending or copying the 1992 Covington notes, and as I stated above,

it did not occur to me to look in the "MEMOS TO B & H" file for the

1992 covington notes, or any other documents, because the only
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items that were supposed to be in that file were copies of

memoranda, without attachments, that Mr. Kleiner or I had sent to

Baker & Hostetler. Furthermore, it did not occur to me to look for

the June 25, 1993, memorandum as a means of locating the 1992

covington notes because I had no specific recollection of this

memorandum until I discovered it on February 9, 1994.

IV. OTHER MATTERS

A. The July 13, 1993 Letter

39. At my deposition on July 29, 1994, I was shown a July 13,

1993, letter to Martin Leader signed by Mr. Howard that included a

statement that incorrectly implied that Ms. Covington had prepared

her notes in 1991, rather than 1992. I do not believe that I saw

the letter before it was sent because it also identifies Ms.

covington as the "former public relations director" of WMAR-TV,

rather than the former director of pUblic affairs. I believe that

I would have corrected the obvious error in Ms. Covington's title

had I reviewed the letter prior to its being sent by Mr. Howard.

B. Footnote 6

40. At my deposition on July 29, 1994, I was directed to

footnote six of my September 13, 1993, written direct testimony.

That footnote contained an incorrect statement that Ms. covington

"kept these notes in her possession when she left the station." In

fact, as I testified previously, the notes were not created by Ms.

Covington until 1992. She kept her 1991 calendar in her possession

when she left the station. This misstatement in my September 13,

1993, testimony was accidental and not intended to mislead.
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Although I reviewed the draft of my testimony that was prepared by

counsel numerous times, I simply did not "catch" this mistake at

the end of a footnote.

IV. CONCLUSION

41. At the time of my July 1993 deposition statement that I

had not retained a copy of the facsimile I sent to NBC, I believed

my statement to be true. Until I discovered the facsimile on

October 26, 1993, in response to Mr. Howard's request, I believed

that I had not retained a copy of the facsimile and that my

deposition statement was accurate. My statement was not intended

to deceive or mislead the Commission or any of the parties to this

proceeding; to the contrary, my subsequent search for the facsimile

on October 26, 1993, was made to ensure that I had not misspoken at

my deposition in light of Four Jacks' sudden and previously

unexpressed interest in obtaining a copy of the facsimile, in

addition to the voluminous programming records that had been timely

produced in the summer of 1993.

42. When I testified at the September 1993 hearing that I had

discarded the 1992 Covington notes, I believed this statement to be

true and accurate. Having examined, in preparation for that

hearing, all of the files that I believed to contain documents

relevant to this proceeding, without having seen the 1992 covington

notes or a copy of them, I believed I had thrown the notes away.

Until I discovered a copy of the 1992 covington notes during my

meeting with Ms. Abrutyn on February 9, 1994, I believed I had
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discarded the original 1992 notes, and that no copy had been made

or retained.
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DECLARATION

I, Emily L. Barr, Assistant General Manager of WMAR-TV,

Baltimore, Maryland, do hereby declare under penalty of perjury

that I have reviewed Scripps Howard Broadcasting Company Exhibit 36

and the Attachments thereto, and that the statements contained

therein are true and correct to the best of my knowledge. Executed

this /SI day of September, 1994.

Respectfully sUbmitted,

By: Emi~"""""""::-------
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A"'~9u8t 10, 1992

'fO: NANCY COLE
VICKY ANDERSON

FROM: EMILY BARR, WMAR-TV

RE: ARCHIVE REQU£STS

:~ was a pleasure speak~ng to both of you on Friday about
Hr4AR-TV's need for Borne archival information from NBC. As 1:
expl~ined over the phone, we are in the midst of a license
challenge and need information about specific NBC
programming (both news and non-news) for our attorneys.

As I mentioned on Friday, we ar. looking for examples of
programming, both network and local that dealt with the
ascertained issues we identified through interviews with
local community leaders. The period in question is June 1,
1991 through september 30, 1991 and the issues are as
follows:

1) Education
2) unemployment
3) Race Relat1ons/Minoriey Concerns
4) Metropolitan/State Concerns (Maryland only)
5) Crime & Criminal Ju,tice SY8tem
6) The Media
7) Environmental Concerns
8) Social Welfare/Societal Concerns
9) Child Abuse
10) Health' Safety
11~ Drug & Alcohol Abuse
12) Government Affairs/Legislation (Maryland only)
13} performing Art8/Entertainment/Recreation
14} Literacy
15) Economic Oavelo~ment

16) Homelessness
17) Redistricting (Maryland only)
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19) The Supreme Court
19) Cultural Development
20) Youth Concerns

Please give me a call at 410-377-2222 if you have any
questions. As we discussed, it would be ideal if I could
receive the printouts no later than the end of August.
Again, thank you fOr all of your help.
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DAi"E; .....:A-.U...9a;ust 12. 1992

FAX TRANSMliTAI. FORM

NUMBiR. OF PAces lNClUDINC COVER~ 3
N8C NEWS ARCHives FAX NO.: 212-95f..1917

NOTES:

•

Y';;j

Emity:

Ph, note on lut p.~e It statts "4 itams.--translaticn--in the
time period you reque.ted • June 1 thru Sept. 30, 1991
tnere ware 11" spot. wn'ch air.d 01'\ NBC network new! program:
reglrding education. 10 NG'0930 :. a NN SpOt aired on 9/30
and folltr.v, .,.. our ;odect fleJd.. II this helpful? I think you
can read thru thIs and gl.." the it'\fo you I"lud. 0', jf you
do Mt wlnt the I2rintout'. w. can JUlt let you know the
number cOWlt of ,pots whIch ai,..d.

Just let me Know.

Regards,
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