
EX PARTE OR LATE FILED @ Cincinnati Bell
Telephone®

OOCKE1 fILE COP~ ORIGINAL

P.O. Box 2301
Cincinnati, Ohio 45201

September 13, 1994

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554

RE:
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Bx-Parte Presentation ~

Cincinnati Bell Telephone's Petition for Waiver~
of Section 24.204 of the Commission's Rules to Z

Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (j)
of the Communications Act - Competitive
Bidding, Dockets 90-314/& 93-253
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Dear Mr. Caton :

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Tom Taylor, Counsel for Cincinnati Bell Telephone,
met with Donald H. Gips, Office of Plans & Policy. The
discussions covered issues associated with the above referenced
proceedings. Cincinnati Bell Telephone's position on such issues
are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. LYnda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,

No. of Copies rec'd
UstABCDE ----
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Mr. William F. iCaton, Acting Secretary
redaral Commun~cat1ona Commi••ion
1919 M Street, :N.11., ltoom 222
W.ahington, o.er. 2055'

In the Matter ~t: )
I )

Cincinnati Bell Tel.phon. Company'. )
Petition to~ W.ive~ ot Section 24.204 )
of the Commi••~on" Rul•• to Permit )
Pull P.~tic1pabion in aroadband PeS )
Lic.n.. Auct1o~. )

I
Dear Mr. Caton I

inclo••d dlea.. find &Ii ori;inal aneS aix copi.. of the
Cincinnati leli.! T.lephon. COmpany'l P.tition for w.iv.r, in the
above r.f.~.nc.d proc••ding.

I

Pl.... date .tamp and return the .nclos.d duplicate copY of
thil l.tter •• ~cknowl.dg.mant of its rec.ipt. Qu••tion.
regarding thi. ~cumant abould b. direct.d to Ma. Lynda Br••n at
the above addr~. or by calling (513) 397-1265.

I

I
Sincer.ly,

I
SEP 23 '94 15:54 PAGE.002
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Before tbe
FEl>ERAL COMMUNICATIONS COMMISSION

, "!Vyh1npon, D.C. 20554

III die M8tIIr 01 )
)

Cladmlatl Bell Teleph..- Company'. )
PetItIoIl tor Waf... of $ec:dcln 24.204 )
of tile CommI"'.~ to PII'IIdt )
hII PaI1IdpatlaD ba BtoadbaDd PCS )
I bale Am_ )

PErmON ma WAMI

!

Pursuant to SectiOn 1.3 of the CommisIion'l rules,' CinciDDad Ben Telephone
I

Compeny ("CST") herebY requesu I waiver of dJe cellular eliaibility l'IItriction let tonh In
I

Section 24.204 ot the Cdmmission'. rulea.2 Secdon 24.204 resuictI entltiel holdlq

"attributable cellular~" from obtainlna more than 10 MHz of broadband PCS

spectrum intbe same~ tbat they provide cellular service.' AI applied to CBT. this

resaiction is completely ~nable. AccordiDIly. CRT requestSl waiver of Section
I
I

24.204 10 that It may bId~ on IJJd obtain the same amowtt of broadband PeS spectrum u
!

any otber entity wltbout tuch attributable cellular lDleresti.

, 47 CPR 11.3
I

2 47 CPR I 24.204:

, An "attribu1able JUular int.ereat" I~ defiDed U oWDCrlhlp of 20 pcrccmt or more ill
a cellular l1ceD1e dw coven 10 perccDt or more of tile populaticm in a liven PCS
service area. i

I
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I. BACJ[G.O~

CBT CUIl'ftdy MIdi a DODCOntroUina, minority limited partDmhip interest in the
I,

CiDcbmati SMSA IJmitld Pal1DerlbJp (the "Pumenhip"), wblch wu formed in 1982 to
I

market. ~rvica IDd opel'ata 11 oelluIu mohile telepbofte hulaa 14 IhG IQlp1&phk trlaDalCl

bouDdecl pumIly by~ cilia of CiDciDDatl, Columbus IDd Da)1Oll, Ohio. The respective

pcrcemap intarIIta of t& I~ral and limited piltDen in the PanDenhip u of tbI date of

this Petition are u follows:

Ameri1aCh Mobil. Phone Service of Cincinnati, Inc. 40.0001

IJmttgl Pgtg:. Immm
1

P.4

AmeriIIIcIl Mobtkl Pbone $entice of ClDciDDati, IDe.
ClDctnuti Bell ~ular Systeml Company
SpriDt CeUuJar COmpany
Champaip Te1ep~Company
GIT-Cell, IDe.

12.7231
45.008"
1.200"
.2441
.ms

On June 13, 1994,~ the CommisIion re1euec1 • Mmpgppd»m Opinion .wI Q1dct in
I

GEN DocIclDt No. 9O-314~· Tbe MIIMI'RJdum ammon ,00 Ordg wu adopted in nipODII to

67 petitioDi for reco~OD &DdJor clariflcation of the rules IDd policies adopted In the

CommiIaion's October 2i 1993 S'&:QPd Rc;pprt ,wi Order.' AmoDi die Nles adopted in tb.
I

• Apmtmcnt of ttMt CommiRigA', Bu. to FItlbJllh Now Pmgpa1 Cmmmmfc;atigDI
Ss'YkcI. OEN DOcket No. ~31", MCJMfJPdwn 0J)inkm mI Order, releued JUlIe
13, 19M. I

I

, SCrogd Boport and 0*, GEN Docket No. 90-314, releucd October 22, ,1993.
I

I
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I

SICQDd J.e;pon UJdO~ wu the cellular elillbllitY restriction lOt forth in SectioD 24.204 of

the rules, which prohl*, emities holdinl attributable cellular iDtcrutl <1&a., an owncrlhip

iDtereIt of 20 percent ~ more in • ce1lu1ar liCCDIC that coven 10 percoDl or more of the
I

population in a Jiven ppS Iervice area) from obtlintna morc thaD 10 MHz of broadband
I

PCS spectrum in the sarc reston u tbeir auribluable ceUular imlreItI.
I

OIl December 8~ 1993, eDT IDd IeVa'I1 other telephone compania filed • Joint

Petition for Reconside~tion6 of die SecoDf RePort ,00 Order.1IIdnI the CommlJlion to
!

reconsk1er tho cellular ~bUity restriction. The joint petitiODerl arpccl that the cellular
I

- I
ellalbWty restriction~ apply only to .ndties that control ec1lu1ar opcndoaa; DOt to

i

entitlea that merely hold non-C01ll1'01lln" minority inrereItIln IUCh operationa.
I
I

Notwithp·ndiDl me joint pctltiouen' 1rJWDeDI:I, the Mcmorapdym ammon uv1 Order

IftImJm lbt 20 pccenI~ IlldbuIIoa IIIlIdard Idopled in lbt S"£Q!!!l JlGga 11M!
:

Qum.'

I

I
I

D. PURPOSE OF ro EUGIBILITY RESTRIcrION
,

The CommiuioulbeUevu that PeS and cellular licenIeII MMDI t:bI same area wUl
I,

compete on price and ql~.Ut)' of leJ'Vicc. and tba1 compedtive benefitI mlpt bo reduced if
I

I
cellular IIceDseeI are petpdued to acquire PCS UCCDIeI wid1in tbeit ICrVice 1lCU.· At the

i
I see, PeUJign tQr Rccomldmticm of QiSAU.111_ Cgpmag,y. (;hJQiPnati' Bell

IlICDlxmc C9Pll14uY. DU. OnglldltC4 Tele*».Cgmpgy. MJ1Ugtpn
hlmzboDoC~. ,00 RQMytlie TeJephcmc CoQlPlJlY, GBN Docket No. 90-314,
filed Decembor· 8~ 1993.

I
7 Mmnpppdum oP1nton ,00 Ordq, 11 pmpph 111.

I .

I •
• Notice of PrQPO'f BpImn'k'Aa, OEN Docket 90-314, at para. 63-64.

·3-

I
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same time, theC~ion recoJDizes the expertise tbII·cellular licemeea could brina to
I
I

PCS markets and 1hat many onddel holdlDa non-controlliDa intIresca in cellular licensees,
I

create little pot&mdal fO~ IDticompetitive behavior.9 In order to ballDCe ill fear ot and-
I

I
compeddve coDduct on the ODe haDd. and its dc5irc not to forcclOle entitle. boldiDa~

:

comroWna, miDority cellular iDterestI from participatiDI in pes OIl the otber lwId. the
I
i

CommiIIion adopced ani arbitrary 20 percent crou-ownenlUp aUributioD ItIDdard, purIUIIIt to
I .

wl1ich eDtidaa with 20 perce.ot or pater ownership of • cenular operaror wID be limited to
,
I

OM 10 MHz BTA 1lceDse for broldbaDd PeS in the IIIDC resion u thI1r attributable co11ular

inta'oIts. 10
\

i
I

P.6

m.
I

SECTION UJ.1S UNREASONABLE AS IT APPLIES TO CBT
I

AI dllCUllecl abore, CBT cumutly holdla DOIl-COIItr011iDI45 perte1U limited
I

pll'tDl:rlbip intercIt in~ Cincinnati SMSA LImited PartDenbip (the "PlI'tIIIl'Ship").ll
. I

\

At a limited partner, ~. lDveItmcDt In tile Panaenhip II purely pauive. Under the
I

Pannenhip Apeemem .:00 Delaware JaW,12 CDT baI DO riaht to pardcjpate in mana.ement
I
I
I

and DO votiDI power. ~uequeody; CST baa no abUlly to atrId tbe Partnership"
i
I
I

t Second. Report Iud Order. at para. 107.

10 Mmt!9!!D'tnw Opinion II¥I Ordci. at pan. 106.
I

11 AI. rauIl of~ miDorlty limited parmmbJp inrerelt, Seotion 24.204 probibitl CBT
from obtai" II1Cft tbIIl ODe 10 MHz Bale TI'IdiDI ArIa (WBTA") UceDIC in tile
CJnc:imatf area, ~ rmIen CIT completely meJilib1e for Ill)' of the 30 MHz~
Tradinl Area ("NTA") liccDIeI in tbe CiDciDDati area. Without 1hlI reatricdoll, CBT
would be eJlt1ded!to obWn up to 40 MHz at JtCS IpecU'UDlIn tile CiDciDnatl area. '

l2 The PartDcnhJp ~ • Delaware limited parmenh1p a. tbtrefore, 11 tubj~ to
Delaware law. :

-4-
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operations IDd DO abilitY. to cnpae in the type of anticompetitive conduct me Commit.ion Is
,
I

trytna to avoid tbrouah Section 24.204. ThIs is especially uue in CBT's CdC where the
I

aoneral parmer ~, *teeb) boldJ I '2.723 percent intemt in the Partnership and,

tberetore, hu total contrbl over the Partnerlbip's operatiODI.

AppUcadon of Set:don 24.204 to CDT would be umcuonablc under these

ctreumatm:el. Whatever poteDt1aIlDticompcrltive problems the Commiaion is seeldna to

avoid cou1c1 ruult only t!'om control of I cellular operation. not from boldina a non-
I
I

comrolliDl, minority lJmj.ted pll"tDmblp lnterest in such an coterprile. Tbere is DO

difference in terma of cohtrol between an entity with leu than 20~Dt ownenbip aDd an

eDtity with pea- thin ~O percem oWDmhip when: both are Ilmltecl partnm aDd another

eQdty holds till comroUlq leueral pannmhip interest. Yet .Section 24.204. if appliecl to .

CRT, would attord CBT ~ riahU tbat are vutly inferior to tboIe afforded otber entida with

lea than 20 percent o~nhip. The 20 percent cellular auribution threshokl 11 clearly an
,
I

arbitrary standard wbJchbears DO~ wlwloever to the ICtUaI dearec of control

exerciled by CBT over*PartDel"lhip'. operations. Moreover, it UDfalr1y discriminates
.!

apiDIt CBT, doeI DOt serve tho public interest, and I. comruy to tbB Commlllion'llOal of
I

fOlWinl competition In die wirelcsi telecommunications market.

CRT DOb:I that~ Commialon hal IeCD tit U) adopt more realistic attribution

staDduds in other aituati~. For example. the CommislloD adopted a much hlaber

attrlbution standard for~ wbcn bUlinel1e1 owned by miDortt1ea and/or women

-5-
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will be cUlible to bid on spectrum In the Entrepreneurs' Blocb.l:J UDder the Commission's
I

I

rules, • miDority audio!" womelklwned buaineu remains eli,iblc to bid in tile Ent:rc:preDeW'l'

Blocks 10 lona u it ~taiDI ownership of at least SO.1 pcrccDt of the cqu1ty and SO.l

pClrcent of the vodDa miarau. Non~miDority investon arc permlued ~ own up to 049.9

perceDt of tbe cOIDplll)'~' equity and up to 5 pcrceDl of ita vodDa iDtercst.14 If this same .

SWJd.rd were app11ed to CBT ~or purpDlCI of che cellular eliJlbWty resuictlon, CBT WOUld

be well within ita Umitl ~h1cc CBT only OWDI 45 percent of the PUtDIlrsblp's equity aDd baa

DO ~otma poW8r wba~r.

The ConuniHioJl!alia adopted I hiIber attribution stIDdanI for ttJe oWDmhlp of

broadcutin, ItaUOU by lother bl'OldcutiDI stItionI or newapapen. 'Ibe broadcIstiDa
I

ownmblp rules bar omi wcopizab1ew iJIt.e.reItI. Wbei'e aliDlle emily holds more thaD 50
·1

perceI1t of tbD votiq IU#. DO minority iDterest it coplzable. II CBT 11 wltbin tbiI limit u
I

I
well .iDee the IOle leDaf parmer <i&... Ameriteeh) OWDI more dwl 50 percent of the

PartoI:nbJp.

I) See. _ •....,doD at Snap~ of the CommunicatiODl AGt ~ Comos;titive
It""•• pp Doc1Cet No. 9J-153. F1ftb Jlcpoa and Qrdcr. RlWed July 15. 1994. It
para. 160. !

14 .7 C.F.R. I 24.7~

l' 47 C.F.R. 173.3!55. IDd DDtcI.

-6-
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I

IV. THE PUBLIC INTEREST
I

'I'M public mmcr favors the JI'II1t of a waiver. The commJulon baa already

acknowledpd the benei to consumers from pennitti.nllocal excbanae carrien lib CBT to

.participate in PCS." ~T hal tbe resources and teebnoloaiCal expeniic CO falter the rapid

deploymem of PCS in l~ service territory. Indeed, CBT may rcprelCDt tbe beat oppol'tUDity
I

to briDI PCS .-vices rapidly to contlnnen. Moreover, CBT may well be able to offer a

broider rup of PCS~ It a lower coat than any other poteDda1 Ucentee. Tberefore.
I

arbiuarlly restricdna CBjI"1 entry imo PeS would harm CONUIDeII by limitiDa die number of

viable compotiton in cbelwireleu te1eeommunicadons market. In abort. application of
I

Section 14.2.04 to CIT·~ l)Ot promote competition.

In order to~ compeddve. CBT muat have me same opponunity to provide PCS
I

u cable companies, COmrntive ICCeII provldm and other entitles. Without die opponunity

to tully participare In PC~. CBT may not be able to offer its cuatomm the full rqc of
I

I

telecommunications~ made possible by the wireless revolution. Tbia would be
I

detrimental not only to CJIT, but to the public u well.
I
I

I
I

V. MEIJEr UQUJPED
I

For aU of tile fotel0iDa reuoDI. CBT respectfully requeatJ a waiver of section
I
I

24.204 of dJe CommtuI0f'1 rula so tbat CBT may bid on~ obtain the same amount of

I,

.. Second RcDort and Order. at para. 126.
I

I, -1-

I,
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broIdbiDd PCS tpeCU'UD) in the CiDcinnad area u it would otbcnvlae be endt1ed to, but for

itt inveaunent in the CiJ¥:inDati SMSA Limited Partnenhlp.

By
"W...;.IJ;..,IIa-m-D-....Ba-.-e-u,;;;.-....".-...c=~-
Thomu E. Taylor
Cbritccpber I. Willoll

,
I

1500 PNC CcnIer
201 Eat Fifth Street
Cladnnati. Ohio 4~202

(513) 651-6800 !
I

P.10

Dated: July 21, 1994

OIt'JGLOl
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