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In the Matter of

Petition of the People of the
State of California and the
Public Utilities Commission of
the State of California
Requesting Authority to
Regulate Rates Associated
with the Provision of Cellular
Service within the State
of California

OPPOSITION OF LOS ANGELES CELLULAR TELEPHONE COMPANY
TO THE NATIONAL CELLULAR RESELLERS ASSOCIATION'S RE

QUEST FOR ACCESS TO CALIFORNIA PETITION FOR STATE
REGULATORY AUTHORITY PURSUANT TO THE TERMS OF A

PROTECTIVE ORDER

Pursuant to section 1.45 of the Commission's Rules, Los Angeles

Cellular Telephone Company ("LACTC") hereby opposes the National Cellular

Resellers Association's ("NCRA") Request for Access to California Petition for

State Regulatory Authority Pursuant to the Terms of a Protective Order ("NCRA

Request"). LACTC is the nonwireline cellular carrier in the Los Angeles,

California Metropolitan Service Area ("MSA"). To the extent the NCRA

Request seeks the disclosure of highly sensitive and proprietary information
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concerning and belonging to LACTC, LACTC would be directly and adversely

affected by a grant of the NCRA's Request.

Cellular carriers serving California markets are severely disadvan-

taged in their efforts to protect their legitimate interests in preserving the confi-

dentiality of proprietary information submitted in this proceeding. Neither the

Public Utilities Commission of the State of California ("CPUC") nor the FCC has

informed the carriers what information the CPUC submitted about them. 1

Moreover, the Commission's rules do not contemplate or cover the situation

presented here, where a third party, in this case the CPUC, obtains confidential

information from the carriers which it then submits to the Commission. The

rules anticipate that the party with the interest in protecting confidentiality will be

the same party who submits the information, allowing that party to make a

reasoned decision regarding disclosure of its own information. The CPUC has no

such interest and is incapable of assessing the various trade-offs which the rules

contemplate.

Accordingly, the Commission should remand the CPUC Request to the
CPUC so that the California cellular carriers can work with the CPUC to
determine the extent of any information pertaining them filed in this
proceeding.
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Nevertheless, the party submitting this information, the CPUC,

expressly recognized that it should be treated as confidential,2 and consequently

filed it with the FCC under those conditions. On August 9, 1994, the CPUC

filed a Petition to Retain Regulatory Authority over Intrastate Cellular Service

Rates ("Petition"), with Appendices and a copy filed under seal containing

information covered by a Request of Proprietary Treatment of Documents Used

in Support of California Petition ("CPUC Request"). Accordingly, the Commis-

sion has provided only the redacted version to the public and to the California

carriers themselves. On September 1, 1994, the CPUC filed with the Commis-

sion portions of its Petition containing previously redacted information which,

according to the CPUC, had been previously publicly available. On September

19, 1994, NCRA filed its Request for Access to California Petition for State

Regulatory Authority Pursuant to the Terms of a Protective Order. For the

following reasons, the NCRA Request must be denied.

I. NCRA's Request is Deficient on its Face and Must Be Denied.

The Commission's Rules require that any requests for inspection

of records filed under conditions of confidentiality "shall ... contain a statement

2 See Investiaation on the Commission's Own Motion Into Mobile Telephone
and Wireless COmmunications ("California Investiption"), Administrative
Law Judge's Ruling Granting Motion for Modification of July 19. 19943 Rul
ing, ("AU's Modification Ruling"), 1.93-12-007 (August 8, 1994).

3



of the reasons for inspection and the facts in support thereof."3 However,

NCRA fails to state any reason which establishes its need for the information

sought, and similarly fails to include any facts upon which its Request is based.

Rather, NCRA couches its Request for confidential information in

the language of the Communications Act and a Commission Order which state

that the Commission must allow public comment on any petition for regulatory

authority.4 NCRA argues therefore that any information relevant to the CPUC

Petition must be made "public." This is not true. The fact that a Commission

decision must be based on public information does not justify making public

otherwise non-public information simply because it may be relevant to the pro-

ceeding. The information at issue is proprietary and confidential. 5 In order to

meet its burden, the CPUC must make its case based on public information. That

it cannot do so does not eliminate the statutory protection afforded the confiden-

tial and proprietary information pertaining to LACTC or any other carrier.

Moreover, nowhere does NCRA suggest a reason for needing to

file additional comments or why its original comments are insufficient. Nor does

3

4

5

47 C.F.R. § O.461(c).

See NCRA Request at 2.

See infra pp. 5-7. See also 5 U.S.C. § 552(b)(4) (exempting from Freedom
of Information Act requests "trade secrets and commercial or fmancial infor
mation obtained from a person and privileged or confidential").
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NCRA cite any authority or justification for its untimely request to extend the

comment period. Neither the cited section of the Communications Act nor the

Commission's Order stands for the proposition that an interested party may be

granted additional time to file a second set of comments. To the contrary,

Congress has imposed a rigid deadline of twelve months on the regulatory review

proceeding.6 Because of NCRA's complete failure to articulate any legal reason

or factual justification for its Request, its Request must be denied. 7

II. The Information Which NCRA Seeks is Competitively Sensitive
and Should Not Be Disclosed.

In acting on a request to inspect confidential information, Section

0.461(0(4) of the Commission's Rules states that "the considerations favoring

disclosure or non-disclosure will be weighed in light of the facts presented ... "8

In this instance, the NCRA has presented no facts that favor disclosure. The

facts favoring non-disclosure, however, are overwhelming. First, LACTC

provided the CPUC commercially sensitive information such as the number of

6

7

8

See Omnibus Budget Reconciliation Act of 1993, § 6002(c)(3)(B).

In addition, in the California Investigation, the Cellular Resellers Association
was the only party to object to the confidential treatment of information
submitted to the CPUC by the cellular carriers. ~ AU's Modification
Ruling at 4. This pattern along with NCRA's inability to justify its Request
gives rise to the suspicion that NCRA's only motivation is to undermine
competition by gaining an unfair competitive advantage through access to
confidential information.

47 C.F.R. § 0.461(f)(4).
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subscribers on each rate plan and cell site capacity and utilization. A CPUC

administrative law judge ruled that disclosure of this type of information would

cause LACTC "imminent and direct harm of major consequence. "9 The AU

found that with this information a competitor "could assess the carrier's strengths

and weaknesses and adjust its marketing strategy accordingly." 10 Indeed, the AU

classified such information as containing "trade secrets" because it possesses

"independent economic value. "11

Moreover, in filing its Petition with the Commission the CPUC

properly sought confidential treatment for information submitted to it by cellular

carriers. The CPUC had itself found the information to be "proprietary data and

materials concerning commercially sensitive information not customarily related

to the public. ,,12 The CPUC affirmed that disclosure of such information "could

compromise the position of a cellular carrier relative to other carriers in offering

service in various markets in California. "13

9

10

11

12

13

See AU's Modification Ruling at 4.

Id.

Id. at 6.

CPUC Request at 1-2 (August 8, 1994).

Id.
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More generally, this Commission itself refrains from accepting and

making public information of even lesser competitive significance because it

knows that disclosure will harm competition. Thus, the Commission removed

certain information filing obligations concluding that the anticompetitive harm to

the public was not justified by any regulatory benefits. 14 In this case, making

available such commercially sensitive information will not only place LACTC at

a serious competitive disadvantage, but will also undermine the public benefits

produced by a competitive environment in California's cellular markets.

Finally, at least some of the information which the CPUC submit-

ted to the Commission consists of material gathered by the California Attorney

General's Office in its investigation of mobile and wireless communications.

Those materials were submitted to the Commission without notice to LACTC.

LACTC does know what information, if any, about it or other carriers gathered

in the California Attorney General's investigation has been filed in this proceed-

ing. LACTC has not waived and does not waive any objections it may have to

the disclosure of any such information that may affect LACTC.

14 The Commission found that in competitive environments "requiring tariff
filings would create a risk that competitors would file rates merely to send
price signals and thereby manipulate prices." In the Matter of Implemen
tation of Sections 3en) and 332 of the COmmunications Act. Regulatory
Treatment of Mobile Services. Second Report and Order, 9 FCC Rcd. at
1411, 1479 (1994).
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Further, LACTC strenuously objects to the disclosure of allegations

compiled in an investigatory setting, without scrutiny as to their truthfulness,

substantiation, or probative value. Not only would disclosure violate the due

process rights of LACTC and any other affected party, but such disclosure may

constitute a violation of criminal law. 14

CONCLUSION

For all the reasons stated above, Los Angeles Cellular Telephone

Company respectfully requests the Commission deny NCRA's Request for access

to the confidential portions of the CPUC Petition.

Respectfully submitted,

Los Angeles Cellular Telephone

~
o anY/n J

a;JfCaSey
Jay L. Birnbaum
Katherine T. Wallace

Skadden, Arps, Slate, Meagher
& Flom
1440 New York Avenue, N.W.
Washington, DC 20005-
(202) 371-7000

Its Attorneys
Dated: October 4, 1994

14 The CPUC's disclosure of confidential data obtained from the California
Attorney General may constitute a criminal violation under California
Government Code section 11183.
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CERTIFICATE OF SERVICE

I, Katherine T. Wallace, do hereby certify that true copies of the

foregoing "Opposition of Los Angeles Cellular Telephone Company to the Na-

tional Cellular Resellers Association's Request for Access to California Petition

for State Regulatory Authority Pursuant to the Terms of a Protective Order" were

sent this 4th day of October, 1994, by first-class United States mail, postage

prepaid, to the following:

Peter Arth, Jr., Esquire
Edward W. O'Neill, Esquire
Ellen S. Levin, Esquire
State of California Public Utilities Commission
505 VanNess Avenue
San Francisco, California 94102
Attorneys for the People of the State of California and the

Public Utilities Commission of the State of Califor
nia

Joel H. Levy
William B. Wilhelm, Jr.
Cohn and Marks
Suite 600
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036
Attorneys for National Cellular Resellers Association

John Cimko, Chief
Mobile Services Division
Federal Communications Commission
Room 644; Mail Stop 1600D
1919 M Street, N.W.
Washington, D.C. 20054



David A. Gross, Esquire
Kathleen Q. Abernathy, Esquire
AirTouch Communications
1818 N Street, N.W.
8th Floor
Washington, D.C. 20036
Attorneys for AirTouch Communications

Mary B. Cranston, Esquire
Megan Waters Pierson, Esquire
Joseph A. Hearst, Esquire
Pillsbury Madison & Sutro
P.O. Box 7880
San Francisco, California 94120-7880
Attorneys for AirTouch Communications

Alan R. Shark, President
American Mobile Telecommunications Association, Inc.
1150 18th Street, N.W.
Suite 250
Washington, D.C. 20036

Elizabeth R. Sachs, Esquire
Lukas, McGowan, Nace & Gutierrez
1111 19th Street, N.W.
Suite 1200
Washington, D.C. 20036
Attorney for American Mobile Telecommunications

Association, Inc.

David A. Simpson, Esquire
Young, Vogl, Harlick & Wilson
425 California Street
Suite 2500
San Francisco, California 94101
Attorney for Bakersfield Cellular Telephone Company
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Adam A. Anderson, Esquire
Suzanne Toller, Esquire
Bay Area Cellular Telephone Company
651 Gateway Boulevard
Suite 1500
San Francisco, California 94080

Richard Hansen, Chairman
Cellular Agents Trade Association
11268 Washington Blvd.
Suite 201
Culver City, California 90230

Michael B. Day, Esquire
Jeanne M. Bennett, Esquire
Michael J. Thompson, Esquire
Jerome F. Candelaria, Esquire
Wright & Talisman, P.C.
100 Bush Street, Shell Building
Suite 225
San Francisco, California 94104
Attorneys for Cellular Carriers Association of California

Michael F. Altschul, Esquire
Randall S. Coleman, Esquire
Andrea D. Williams, Esquire
Cellular Telecommunications Industry Association
1250 Connecticut Avenue, N.W.
Suite 200
Washington, D.C. 20036

Mark Gascoigne
Dennis Shelley
Information Technology Service
Internal Services Department
County of Los Angeles
9150 East Imperial Highway
Downey, California 90242
Attorneys for County of Los Angeles
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Russell H. Fox, Esquire
Susan H.R. Jones, Esquire
Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900, East Tower
Washington, D.C. 20005
Attorneys for E.F. Johnson Company

David M. Wilson, Esquire
Young, Vogl, Harlick & Wilson
425 California Street
Suite 2500
San Francisco, California 94104
Attorney for Los Angeles Cellular Telephone Company

Scott K. Morris
Vice President of External Affairs
McCaw Cellular Communications, Inc.
5400 Carillon Point
Kirkland, Washington 98033

Howard J. Symons, Esquire
James A. Kirkland, Esquire
Cherie R. Kiser, Esquire
Kecia Boney, Esquire
Tara M. Corvo, Esquire
Mintz, Levin, Cohn, Ferris Glovsky and Popeo, P.C.
Suite 900
701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
Attorneys for McCaw Cellular Communications, Inc.

James M. Tobin, Esquire
Mary E. Wand, Esquire
Morrison & Foerster
345 California Street
San Francisco, CA 94104-2576
Attorneys for McCaw Cellular Communications, Inc.
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Thomas Gutierrez, Esquire
J. Justin McClure, Esquire
Lukas, McGowan, Nace & Gutierrez, Chartered
1111 19th Street, N. W.
Suite 1200
Washington, D.C. 20036
Attorneys for Mobile Telecommunications

Technologies Corp.

Jeffrey S. Bork, Esquire
Laurie Bennett, Esquire
U.S. West Cellular of California, Inc.
1801 California Street
Suite 5100
Denver, Colorado 80202

Leonard J. Kennedy
Laura H. Phillips
Richard S. Denning
Dow, Lohnes & Albertson
1255 23rd Street, N.W.
Washington, D.C. 20037
Attorneys for Nextel Communications, Inc.

Mark J. Golden, Acting President
Personal Communications Industry

Association
1019 19th Street, N.W.
Suite 1100
Washington, D.C. 20036

Michael Shames, Esquire
1717 Kettner Blvd.
Suite 105
San Diego, California 92101
Attorney for Utility Consumer's Action Network and

Towards Utility Rate Nonnalization
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Peter A. Casciato
A Professional Corporation
Suite 701
8 California Street
San Francisco, California 94111

Lewis J. Paper
Keck, Mahin & Cate
1201 New York Avenue, N.W.
Washington, D.C. 20005
Attorneys for Cellular Resellers Association, Inc.,

Cellular Service, Inc., and Comtech, Inc.

Judith St. Ledger-Roty, Esquire
James J. Freeman, Esquire
Reed, Smith, Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036
Attorneys for Paging Network, Inc.

William J. Sills, Esquire
Christine M. Crowe, Esquire
McFadden, Evans & Sill
1627 Eye Street, N.W.
Suite 810
Washington, D.C. 20006
Attorneys for GTE Services Corporation on behalf of ITS

Telephone and Personal Communications Companies

Richard McKenna
GTE Services Corporation
600 Hidden Ridge
HQ E03J36
Irving, Texas 75015-6362

~J~
Katherine T. Wallace
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