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Comment Date: November 28, 1994
Reply Comment Date: December 13, 1994

hility without the intense competltlon from the "big city"
stations. Petitioners claim that adoption of their proposal
would be in the public interest since it will not deprive
Jefferson City of its only local radio station,:! and will
provide Cumberland Gap with its first local aural transmis
sion service. Petitioners note that Cumberland Gap is situ
ated along the Tennessee state line thus the proposed
faci Iity wou Id also serve a substantial portion of Bell Coun
ty. Kentucky. and Lee County. Virginia. which includes a
sizable population. In addition. they contend that the
reallotment of Channel 256A to Cumberland Gap will
allow Station WLSJ-FM at Elizabethton to upgrade its
facilities from Class C3 to Class C2, thereby increasing its
coverage area from +.570 to 8.033 square kilometers.

3. Based upon the showing suhmitted hy petitioners. we
are not convinced that Cumberland Gap is a "community"
for allotment purposes. The Commission's long standing
policy is to allot channels to communities composed of
identifiable population groupings. Generally, if a commu
nity is incorporated or is listed in the U.S. Census. that is
sufficient to demonstrate its status. In this case. we find that
Cumherland Gap is not listed in the U.S. Census or incor
porated. Moreover. petitioners merely comment that Cum
herland Gap has a 1990 U.S. Census population of 210
persons and is located in Clairborne County which has a
population of 21.137 persons. We do note that Cumberland
Gap is listed in the 1994 edition of the Rand i"fcNallv
Commercial Atlas, however. this factor standing alone is nt;t
sufficient to warrant a determination that Cumherland Gap
is a bona fide community for allotment purposes. See Oak
Beach and Bay Shore, New York. 57 RR 2d 1275 (1985).
rherefore. we helieve that additional demographic data is
required to assist us in determining whether Cumberland
Gap is a community for allotment purposes. Petitioners are
requested to submit information regarding Cumberland
Gap to demonstrate whether it has any commercial estab
lishments. social, economic. cultural or religious organiza
tions. municipal 'ervices. or government entities that
identify themselves specifically with Cumberland Gap.

4. We helieve t he proposal warrants further consider
ation. should Cumberland Gap ultimately he deemed a
community for allotment purposes. However, since peti
tioners propose to relocate Station WUSK-IM\ transmitter
site. we request that petitioners provide information show
ing the areas and populations which will receive new ser
vice and the areas and populations which will lose existing
service if Channel 256A is allotted to Cumberland Gap.
The study should also indicate the number of reception
services which are now available within the gains and loss
areas.

5. Channel 256A can be allotted to Cumherland Gap in
compliance with the Commission's minimum distance sep
at'ation requirements with a site restriction of 13.7
kilometers (8.5 miles) east to accommodate petitioners'
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I. The Commission has before it the petition for rule
making filed by Eaton P. Govan. III and Berton Fl. Cagle.
JL (petitioners). licensees of both Station WlJSK-FM.
Channel 257A. Jefferson Citv. Ten nessee. and Station
WLSJ-FM. Channel 257C3, Elizabethton. Tennessee, pro
posing the substitution of Channel 256;\ for Channel 2571\
at Jefferson City. the reallotment of Channel 256;\ from
Jefferson City to Cumberland Gap. Tennessee. and modi
fication of petitioners' authorization to specify Cumherland
Gap as Station WUSK-FM's community of license. In addi
tion. petitioners request the substitution of Channel 257C2
for Channel 257C3 at Elizabethton. Tennessee. and modi
fication of Station WUSJ-FM's license to specify operation
on the higher powered channeL Petitioners state thev will
apply for Channel 2561\ at Cumberland Gap and Ch"anncl
257C2 at Elizabethton. Tennessee 1

2. Petitioners seck to invoke the provisions of Section
1.420(i) of the Commission's Rules. which permit the
modification of a station's license to specify a new commu
nity of license without affording other interested parties an
opportunity to file competing expressi(lns of interest.' In
support of their proposal, petitioners state that the
reallotment of Channel 2561\ to Cumberland Gap will
move the station away from the Knoxville urbanized area.
tbereby giving the station an opportunity for financial sta-

Although petitioners' request indicate that the original copy
of their proposal was signed. petitioners failed to include an
affidavit verifying that the statements contained in their peti
tion were accurate to the best of their knowledge. Section 1.52
of the CDmmission's Rules requires that the original of any
document filed with the Commission by a party not represented
by counsel be signed and verified by the party and his/her
address stated. In the absence of such verification. the petition
may be dismissed. Section 1.40(b) Df the Commission's Rules
concerning rule making proceedings places petitioners on notice

that their proposal must conform with the requirements of
Section 1.52 regarding suhscription and certification. See also
Amendment of Section 1.420 and 73.3584 of the Commissiun's
Rules Concerning Abuses of the Commission's Processes. 5 FCC
Rcd .NII, n.~2 (1990). Petitioners are requested to rectify this
omission in their comments.
, See A-fodification of Fi\I License ("Change of Community
R&()"), 4 FCC Rcd 4870 (1989). recon. granted in part ("Change
of Cummunity MO&()"). 5 FCC Rcd 7094 (l990).
.J Jefferson City is also served by Station WJFC(AM).
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desired site J As requested, we also propose to modify
petitioners' license for Station WUSK-IM at Jefferson City
to specify Cumherland Gap as its community of license. In
accordance with Section 1.420( i) of the Com mission's
Rules. we will not accept competing expressions of interest
in the use of Channel 256A at Cumherland Gap or require
the petitioners to demonstrate the availahility of an addi
tional equivalent class channel for use hy such parties. In
addition. this proposal is contingent upon Station
WTFM(FM) at Kingsport. Tennessee. receiving a license to
operate at the site specified in its application for construc
tion permit (BPH-930121ID). Therefore. we mav not final
ize this proceeding until the Kingsport station °is licensed
3ccordingly.

6. We will also propose the suhstitution of Channel
257C2 for Channel 257C3 at Elizahethton, since it could
provide the community with a wide coverage area FM
service. Channel 257C2 can he allotted to Elizahethton
with the Commission's minimum distance separation re
quirements with a site restriction of 22 kilometers (1.3
miles) west to accommodate petitioners' desired site.' As
reljuested. we also propose to modify petitioners' license
for Station WUSJ-FM to specify operation on Channel
257C2. In accordance with Section 1.420(g) of the Com
mission's Rules. we will not 3ccept competing expressions
of interest in use of Channel 257C2 at Elizahethton or
require the petitioners to demonstrate the availahilitv of an
additional equivalent class channel for use hy such p~rties.

7. Accordingly. we seek comments on the proposed
amendment of the F\1 Tahle of .. \llotments, Section
".1.202(b) of the Commission's Rules. for the communitv
listed below. to read as follows: J

City

Jefferson City.

Tennessee

Cumherland Gap.

Tennessee

.lizabethton.

Tennessee

Present

257A

257C3

Channel '10,

Proposed

256A

257C2

Eaton P. Govan. III. and Berton B. Cagle. Jr.

P.O. Box 5188

Johnson City, Tennessee :l7603

(Petitioners)

10. The Commission has determined that the relevant
provisions of the Regulatory Flexihility Act of 1980 do not
apply to rule making proceedings to amend the FM Table
of Allotments. Section 73.202(b) of the Commission's
Rules. See Certification That Sections nO] and 604 of the
Regulatory Flexibility Act Do Not Apply to Rule Making to
Ilmend SeC/ions 73202(b), 73.504 and 73. ()06(b) of the
Commission's Rules, 46 FR 11549, Fehruary 9,1981.

11. lor further information concerning this proceeding.
contact Pam Blumenthal. Mass Media Bureau,
(202}634-6530. For purposes of this restricted notice and
com ment ru Ie maki ng proceed ing. members of the public
are advised that no ex parte presentations are permitted
from the time the Commission adopts a Notice of Proposed
Rule Making until the proceeding has heen decided and
such decision is no longer subject to reconsideration by the
Commission or review hy any court. An ex parte presenta
tion is not prohihited if specifically requested hy the Com
mission or staff for the clarification or adduction of
evidence or resolution of issues in the proceeding. How
ever. 3ny new written information elicited from such a
request or a summary of any new oral information shall he
served hy the person making the presentation upon the
other parties to the proceeding unless the Commission
specifically waives this service requirement. Any comment
which has not heen served on the petitioner constitutes an
ex parte presentation and shall not he considered in the
proceeding. Any reply comment which has' not been served
on the person(s) who filed the comment. to which the
reply is directed. constitutes an ex parte presentation and
shall not he considered in the proceeding.
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8. The Commission's authority to inqitute rule making
proceedings. showings required, cut-off procedures. and fil
ing requirements are contained in the attached Appendix
and are incorporated hy reference herein. In particular. we
note that a showing of continuing interest is required hy
paragraph 2 of the Appendix hefore a channel will be
allotted.

9. Interested parties may file comments on or hefore
November 28, 1994, and reply comments on or hefore
December 13, 1994, and are advised to read the Appendix
for the proper procedures. Comments should he filed with
the Secretary, Federal Communications Commission.
Washington, D.C. 20554. Additionally. a copy of such com
ments should he served on the petitioner. or its counselor
consultant. as follows:

["he coordinates for Channel 256A at Cumberland (jap are
North I.atitude 36-30-56 and West I.ongitude H3-31-00.
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John 1\. Karousos

Acting Chief. Allocations Branch
Policy and Rules Divisil)n

\1ass \1ed ia 13 LI,'cau

APPENDIX
I. Pursuant to authority found in Sections 4(i),

5(c)( 1).303(g) and (r) and 307(h) of the Communications
.\ct of 1934. as amended. and Sections 0,61 0.204(b) and
0.283 of the Commission's Rules. IT IS PROPOSED TO
AMF.ND the FM Tahle of Allotments, Section 73.202(h) of
the Commission's Rules and Regulations. as set forth in the
Notice of Proposed Rule ,\,faking to which this Appendix is
attached.

S The coordinates for Channel 257C2 at Elizabethton are North
Latitude 36-20-30 and West Longitude H2-14-00.
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2. Showings Required. Comments are invited on the pro
posal(s) discussed in the Notice of Proposed Rule Making to

which this Appendix is attached. Proponent(s) will he ex
pected to answer whatever questions are presented in initial
comments. The proponent of a proposed allotment is also
expected to file comments even if it only resuhmits or
incorporates hy reference its former pleadings. It should
,llso restate its present intention to apply for the channel if
'It is allotted and. if authorized. to huild a station promptly.
lailure to file may lead to denial of the request.

3. Cut-off Procedures. The following procedures will gov
ern the consideration of filings in this proceeding.

(a) Counterproposals advanced in this proceeding
itself will he considered if advanced in initial com
ments, so that parties may comment on them in
reply comments. They will not he considered if ad
vanced in reply comments. (See Section IA20(d) of
the Commission's Rules.)

(h) With respect to petitions for rule making which
conflict with the proposal(s) in this .Yolice, they will
be considered as comments in the proceeding, and
Puhlic Notice to this effect will he given as long as
they are filed hefore the date for filing initial com
ments herein. If they are filed later than that. they
will not be considered in connection with the de
cision in this docket.

(c) The filing of a counterproposal may lead the
Commission to allot a different channel than was
reljuested for any of the communities involved.

4. Comments and Reply Commenls; Sen'ice. Pursuant to
applicable procedures set out in Sections I AI5 and 1.420
of the Commission's Rules and Regulations. interested par
ties may file comments and reply comments on or hefore
the dates set forth in the NOlice of Proposed RuLe Making to
which this Appendix is attached. ;\11 suhmissions hy parties
to this proceeding or by persons acting on behalf of such
parties must he made in written comments. reply com
ments. or other appropriate pleadings Comments shall be
served on the petitioner hy the person filing the comments.
Reply comments shall he served on the person(s) who filed
comments to which the reply is directcd. Such comments
and reply comments shall he accompanied by a certificate
of service. (See Section 1.420(a). (b) and (c) of the Com
mission's Rules.) Comments should he filed with the Sec
retary. Federal Communications Commission. Washington.
D.C. 20554.

5. Number of Copies. In accordance with the provisions
of Section 1.420 of the Commission's Ru les and Regula
tions. an original and four copies of a II com ments. reply
comments. pleadings, hriefs. or other documents shall he
furnished the Commission.

0. Public Inspeclion of Filings. All filings made in this
proceeding will he availahle for examination by interested
parties during regular husiness hours in the Commission's
Puhlic Reference Room at its headljuarters. 1019 M Street
N.W .. Washington. D.C.
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