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Ms. Lauren Belvin

Acting Director of Legislative Affairs
Federal Communications Commission

1919 M Street, N.W.

Suite 808

Washington, D.C. 20554

Dear Ms. Belvin:

Enclosed please find a copy of a letter from Robert S. Moore.
I most respectfully refer his letter for your response.

I hope that you will afford the concerns contained therein full
and fair consideration within the bounds of existing statutes and
regulations. If you have any questions regarding this matter,
please feel free to contact Jill Parrish at (202)224-5866.

Thank you for your attention. I look forward to working with

you on this and other matters.

Sincerely,

=

Paul D. Coverdell
United States Senator
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- Washington Electric
e 44 Membership ngﬁ?ration

258 North Harris Street 25 ﬂ’
Post Office Box 598

Sandersville, Georgia 31082

Telephone (912) 552-2577

July 20, 1994

The Honorable Senator Paul Coverdell
United States Senate
200 Russell Senate Office Building

Washington, DC 20510

Dear Senator Coverdell:

I am writing this letter to voice a concern I-have regarding the
implementation and enforcement of Section 19 of the 1992 Cable
Act by the Federal Communications Commission.

As a distributor of DBS/C-band satellite television programming,
equal access to cable and broadcast programming at fair rates -
something which we are not currently receiving - is essential for
Washington EMC to be competitive in our local marketplace.

The attached letters to FCC Chairman Reed Hundt from myself, in
addition to Rep. Billy Tauzin and other members of Congress,
spell out my concerns on this issue.

It was my impression that Congress had guaranteed equal access to
cable and broadcast programming for all distributors with the
passage of the 1992 Cable Act. Despite this fact, however,
satellite distributors and consumers continue to be treated
unfairly by the cable industry.

Some programmers -*continue to charge unfairly high rates for
satellite distributors compared with cable rates. Other
programmers - like Time Warner and Viacom - have simply refused
to sell programming to some distributors. These exclusive
practices hurt rural consumers and thwart the effective
competition required by Section 19 of the Cable Act.

I would grgatly appreciate your assistance on behalf of rural
consumers in Georgia in encouraging the FCC to correct this
inequity.

Sincerely,

Robert S. Moore
General Manager

‘““Owned By Those We Serve’’



Washington Electric

Membership Corporation

258 North Harris Street
Post Office Box 598
Sandersville, Georgia 31082
Telephone (912) 552-2577

July 20, 1994

The Honorable Reed Hundt
Chairman

Federal Communications Commission
1919 M Street, Room 814
Washington, DC 20554

RE: Cable Competition Report
CS Docket No. 94-48

Dear Chairman Hundt:

This letter is in support of the Comments of the National Rural
Telecommunications Cooperative (NRTC) in the matter of
implementation of Section 19 of the Cable Television Consumer
Protection and Competition Act of 1992, Annual Assessment of the
Status of Competition in the Market for the Delivery of Video
Programming, CS Docket No. 94-48.

Washington EMC, as a rural electric member of NRTC and
distributor of the DIRECTVIM  direct broadcast satellite (DBS)
television service, is directly involved in bringing satellite
television to rural consumers.

The majority of sLHur member consumers live in rural ar=as that are
too sparsely populated to receive cable TV. these rural
households have little choice other than satellite for receiving
television services. Washington EMC needs complete access to all
programming at fair rates, comparable to those paid by our
competition, in order to compete in our marketplaces.

Currently we do not have DBS distribution rights for Time Warner
and Viacom programming, 1like HBO, Showtime, Cinemax, The Movie
Channel, VH-1, MTV, Nickelodeon, etc., because of the "exclusive"
distribution arrangements they have made with United States
Satellite Broadcasting Co. Inc. (USSB). It was our understanding
that Congress had already solved this problem two years ago with
the passage of the 1992 Cable Act. We briefly question why other
distributors (PrimeStar, Wireless Cable, etc.) have access to HBO
and Showtime and we do not.

‘““Owned By Those We Serve’’
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In contrast, none of the programming distribution contracts
signed by DIRECTV are exclusive in nature, and USSB is free to
obtain distribution rights for any of the channels available on

DIRECTV.

If one of our DIRECTV subscribers also wishes to receive Time
Warner/Viacom product, that subscriber must purchase a second

subscription to the USSB service. This hinders effective
competition, .nd as a consequence keeps the price of the Time
Warner/Viacom channels unnecessarily high. It also increases

consumer confusion at the retail level.

If these services were offered by both DIRECTV and USSB,

consumers would be able to choose their service provider,
- resulting in the primary benefits of effective competition: lower
prices and improved service.

; Chairman Hundt, we agree with NRTC's position that the FCC should
act to enforce the wishes of Congress as put forth in the 1992
Cable Act. We strongly encourage you to monitor and combat the
‘ problems we have mentioned by banishing the type of exclusionary
' arrangements represented by the USSB/Time Warner/vViacom deal.

Thank you for your consideration in this matter.
Sincerely,
N v
P il C A k.
ROBERT S. MOO
General Manager N

RSM:kﬁrfﬁi

cc: The Honorable Cynthia McKinney
f The Honorable J. Roy Rowland

' The Honorable Sam Nunn

The Honorable Paul Coverdell
William F. Caton, Secretary

The Honorable James H. Quello
The Honorable Andrew C. Barrett
The Honorable Susan Ness

The Honorable Rachelle B. Chong
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Th'!!ouonble Reed Hundt
Communications Commission

1919 M Street, NW

Washington. DC 20554

Dear Chairman Hundt:

We are writing W0 ask your help in streagthening the Commission’s rulemaking on
competition and diversity in video programming distribution.

During the;mtyuramdulof@mphsmesarﬂybemd:vowdwmemc
ofcnblemeteguhﬁon Notwithstanding the iumediate importance of that issue, many
mmbesomemtnhevethattheuuemerwmpmvmzﬁwndeopmmmming

onmaxkeq:hceisthcpmmouonoftulmpmn In the loag run we believe that

competition — not regulation — will achieve the greatest benefits for consumers and result in

g;umvmhzyinxh_emdumy OfmemypmwnonsoftheCableActﬂmmdenzned
promotecompeuum,nonemmomimwmmthm&wonw which instructs
gommusxonmenmmnducnnumrymwczblepmgnmnﬂngby:ﬂdxmibmon

We strongly believe that section 19 is worthy of your serious and immediate attention.
We nquuutthatyoummmetthmnmmionsFqumtmetder
implementing section 19 in order to climinate potential loopholes that would permit the denial
of programming to any non-cable distributor.

Wewnhtoanto attention certain disquicting developments heightening our

regnhnous We are troubled the
access. We .hc BCC’s

‘ %! lh LS -\im W

Asywmywm,mm&mmsm-mw%%mgmem
of the state Primestas decree, the court entered final judgment. Among other , the state
consent decree will permit the vertically integrsted cable programmers that own to

enter into exclusive contracts with one direct broadcast satellite (DBS) operator to the
exclusion of all other DBS providers at each orbital position. On the other hand, Primestar’s
ability to obtain all of the programming of its cable owners will be by the suate
consent decree. In its opinion, the court made clear, however, that its was in n0 way
a judgment about the propriety of such exchusive contracts under Section 19 of the Cabie Act



The Honorable Reed Hundt
Page 2

g;the FCC's implementing regulations and specifically lcft that question opea to be decided
the FCC.

In essence, the stace consemt decree pives Primestar's cable owners the ability to carve
up the DBS market to the competitive disadvantage of noa-cable owned DBS providers This
is directly contrary to the intent of Congress. In enacting the program access provisions,
Couogress ificaily rejected the existing market structure in which vertically integrated cable
comparnies controiled the distribution of programming. Congress and the FCC recognized that
vertically integrated programmers had both the means and the incentives to use their control
over program access to discriminate against cables’ competitors and to choke off potential
competition, even in unserved areas. Moreover, Can%reux looked to DBS as a primary source
of competiiion to cable, not as a new technology to be captured by the cable industry.

Congress ensctad very strong program access provisions and gave the Commission broad
aythority to regulate against aoti-competitive and abusive practices by vertically integrated
programmers. Section 628 (b) makes it unfawful for a cable operator or vertically integrated
cable programmer "to engage in uafair wethods of compctition or unfair or deceptive acts or
practices, the purpose or effect of which is to hinder significandy or to prevent any
multichanne] video programming distributor” from providing cable or superstation
programming to consumers. Section 628 (c) provides the Commission with the authority to

promulgate regulations to effectuate the statutory prohibition and delineates their minimum
content.

Upon examination of the program access reguiations, we have discovered a criticai
loophole that seems ripe for explointion by the cable industry and is directly applicable to
exclusive contracts between vertically integrated cable programmers and DBS providers.
Section 628 (¢) (2) (c) of the 1992 Cable Act contains a broad per s¢ prohibition on
“practices, undermném gs, arrangements, and acdvitdes, including exclnsive contracts for
sateilite cable programming or satellite broadcast programming between a cable operator and
a.satellite cable programming vendor or satellite broadcast programming vendor, that prevent
a multichanne! video programming distributor from obtaining such programming from any

ellite cable programming vendor in which a cabie tor has an attributable interest” for
listribution in non-cabled areas. However, Section 76.1002 (c) (1) of the Commission’s new
rules covers only those exclusionary practices involving cable operators.

TheComnﬁssign'smlginitspmfmmisimxmsistemwithboﬁ,thcplﬁnhnguage
of the statite and Congressional intent. The prohibition against 3ll exclusionary practices by

vqﬂcn}lymmmdmmminmedmiscm. While it certainly includes
exclusive contracts cable operators and vertically integrated programmers, the
language of the statute does not limit the prohibition to that one example. The regulations
ibcorrectly turn the illustrative example into the rule.

This loophole must be closed and the program access regulation strengthened on
Reconsideration. The Primestar consent decree alonc makes it clear that the bare mimimum
regulation of exclusive contracts is insufficient to guard against anti-competitive practices by
vertically integrated cable programmers. The Commission’s final regulations shouid provide,
as does the legislation, that al] exclusive practices, understandings, amangements and
activities, including (but not limited to) exclusive contracts between vertically integrated video

mers and any multichannel viden programming distributor are per 3¢ unlawful in non
cabled areas. In cabled areas, all such exclusive contracts should be subject to 2 public
interest test with advanced approval required from the Commission.

-
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‘There is one other vital point to note regarding theCommunonspxommmla
nhasbwomemmmeablemdumyhasbeenmm -mpuhtcme
Commission's reconsideration proceeding to obtain an overly broad Commission declaration
uwthcgeucnlpnprietyofmlunvecom:tswnhmn-ablem&:hnudwdeo

programming distributors. Aay such pronouncement by the Commission would eviscerate the
access provections of the 1992 Cable Act.

Specifically, in addition to and independent of the explicit exclusive contracting limitations
impased by the Act. exclusive arrangements between vertically integrated programmers and
m—ablcmulmhmelvﬂeopmgnmmmgdxwibum (M‘VPD) in many carcumstances also
vmhteSecuonGZB(b)smalpmlubuwnof “unfair practices” which hinder si

of prevent any MVPD from obtaining access (o cable programming. In additic-, they may
violate Section 618 (c)(2)(B)'s prohibition aguinst discrimination by a verticallv it
mlhteablcpmgumingvendormu\epnces terms and conditions of sale or uclivery of
sqteuxte cabie pmgmmhg amoug or bet.ween cable systcms, cable operators, or other

mitichanns rogramming distributors Accordingly, we urge the Commission to

bg extremely eueful in its decmon on reconsideration to avoid an ruling or language which

:rddd in :(gy way, limit the protections against discrimination afforded by Sectons 628(b)
©@)®B)

I.astly,Mr Chairman, it is absolutely essemtial in overview that the Commission add
regulatory “teeth” to its Program Access regulations. In the Program Access decision, the
Commssxongm:ﬂo!dechnedwawuddam;uuamltofahopmmswohnon
Without the however, we see very little incentive for a programmer to
cpmplywuhzbemlu Norunmmlmapeauaunevedmulﬂchameludeo
programming distributor to incur the expense and inconvenience of prosecuting a complaint
attheCammumanznexpemnonofanawardofdnm‘;u There is ample statutory
authority for the Commission to order appmpmtemedias ot program access violations,

and we urge the Commission to use such awchority to impose damages (including attorney
fees) in appropriate cases. [See, 47 U.5.C. 548 (¢) (i)].

DBShulongbeu:mweduamongpoteudalcompeutortocabletfnwemableto
qbtain programming. In the 1992 Cable Act, Congress acted definitively to remove that
barrier to mnmmnssmmmmammmgammn
market. We think it is of the utmost importance that there be no_loopholes which would

sllow cable or, in light of recent merger activity, cable-teico combinations to dominate the
DBS ma.rketphce

Thacok you for your cousideration.

Sincerely,

cc: The Hon. James H. Quello
The Hon. Andrew C. Barrent
The Hon. Susan Neas
The Hon. Racheile B. Chong
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

SEP 2 9 ]994 REPLY REFER TO:

CN9403813

Honorable Paul D. Coverdell
United States Senator

200 Russell Senate Office Building
Washington, DC 20510-1004

Dear Senator Coverr':1l:

This is in response to your inquiry on behalf of a constituent, Mr. Robert S. Moore,
General Manager of Washington Electric Membership Corporation, cn affiliate of the
National Rural Telecommunications Cooperative (NRTC). Mr. Moore is concerned that
DirecTV, operator of a direct broadcast satellite (DBS) facility, cannot obtain rights to Time
Warner and Viacom programming, because such programming is subject to exclusive
distribution rights of another DBS distributor, United States Satellite Broadcasting, Inc.

Mr. Moore also expresses his support for the position of the National Rural
Telecommunications Cooperative concerning the Commission’s interpretation of Section 19
of the Cable Television Consumer Protection and Competition Act of 1992. NRTC has
requested that the Commission reexamine the legality of exclusive contracts between
vertically integrated cable programmers and DBS providers in areas unserved by cable
operators. NRTC has asked that the Commission determine that such contracts are
prohibited.

NRTC'’s petition for reconsideration of the Commission’s program access rulemaking
proceeding is currently pending. As such, any discussion by Commission personnel
concerning this issue oi :side the context of the rulemaking would be inappropriate.
However, you may be asfured that the Commission will take into account each of the
arguments raised by NRTC and the other parties to the rulemaking concerning this issue to
arrive at a reasonable decision on teconsideration.

I trust this information is responsive to your inquiry.
Sincerely,
Meredith J. Jones
Chief, Cable Services Bureau



