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The Honorable Tim Hutchinson
U.S. House of Representatives
1541 Longworth House Office Bldg.
Washington, D.C. 20515-0403

Dear Congressman Hutchinson:

SEP 30 1994 IN REPLY REFER TO:

CN9404328

Thank you for your inquiry on behalf of your constituent, Mr. Lang Zimmerman,
Vice President of Yelcot Telephone Co., Inc., an affiliate cf the National Rural
Telecommunications Cooperative (NRTC). Mr. Zimmerman is concerned because as a
distributor of a direct broadcast satellite (DBS) facility, his company cannot obtain access to
programming owned by Time Warner and Viacom. Currently, this programming is subject
to exclusive distribution rights of another DBS distributor, United States Satellite
Broadcasting, Inc.

Mr. Zimmerman also expresses his support for the position of the NRTC concerning
the Commission's interpretation of Section 19 of the Cable Television Consumer Protection
and Competition Act of 1992. NRTC has requested that the Commission reexamine the
legality of exclusive contracts between vertically integrated cable programmers and DBS
providers in areas unserved by cable operators. NRTC has asked that the Commission
determine that such contracts are prohibited.

NRTC's petition for reconsideration of the Commission's program access rulemaking
proceeding is currently pending. As such, any discussion by Commission personnel
concerning this issue outside the context of the rulemaking would be inappropriate.
However, you may be assured that the Commission will take into account each of the
arguments raised by NRTC and the other parties to the rulemaking concerning this issue to
arrive at a reasoned decision on reco"'''ideration.

I trust that this information will prove both informative and helpful.

Sincerely,

~1~
Meredith J. Jones
Chief, Cable Services Bureau
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YELCOT TELEPHONE CO., INC.
1'0. BOX 789

MOUNTAIN HOME. ARKANSAS 72653

PHONE (501) 425-3100

July 20, 1994

The Honorable Representative Tim Hutchinson
United States House of Representatives
Washington, DC 20515

Dear Representative Hutchinson:

I am writing this letter to voice a concern I have regarding the implementation and
enforcement ofSect:on 19 ofthe 1992 Cable Act by the Federal Communications
Commission.

As a distributor ofDBS satellite television programming, equal access to cable and
broadcast programming at fair rates -- something which we are not currently receiving -.
is essential for Yelcot Telephone Company to be competitive in our local marketplace.

The attached letters to FCC Chairman Reed Hundt from myself, in addition to Rep.
Blanche Lambert and other member of Congress, spell out my concerns on this issue.

It was my impression that congress had guaranteed equal access to cable and broadcast
programming for all distributors with the passage of the 1992 Cable Act. Despite this
fact, however, satellite distributors and consumers continue to be treated unfairly by the
cable industry.

Some programmers continue to charge unfairly high rates for satellite distributors
compared with cable rates. Other programmers -- like Time Warner and Viacom -- have
simply refused to sell programming to some distributors. These exclusive practices hurt
rural consumers and thwart the effective competition required by Section 10 of the Cable
Act.

I would greatly appreciate your assistance on behalfof the rural consumers in Arkansas in
encouraging the FCC to correct this inequity.

Sincerely,

~~ ~/ll4tr
Lan immerman
Vic President

LZ/cc



YELCOT TELEPHONE CO., INC.
P.O. BOX 7X9

MOUN1AIN I-IOME. /\RKA;\SAS 721>5.1

Pf-lO~ E (501) 425-.1100

July 20, 1994

The Honorable Reed Hundt
Chairman
Federal Communications Commission
1919 M Street, NW, Rm. 814
Washington, DC 20554

Dear Chairman Hundt:

I am writing this letter in support of the Comments of the National Rural Telecommunications
cooperative (NRTC) in the matter ofImplementation of Section 19 of the Cable Television
Consumer Protection and Competition Act of 1992, Annual Assessment of the Status of
Competition in the Market for the Delivery of Video Programming, CS Docket No. 94-48.

As a rural telephone member ofNRTC and distributor of the DlRECTV direct broadcast satellite
(DBS) television service, my company is directly involved in bringing satellite television to rural
consumers.

However, despite passage of the 1992 Cable Act, my company's ability to compete in our local
~.. marketplace is being hampered by our lack of access to programming owned by Time Warner and

Viacom.

This programming, which includes some of the most popular cable networks like HBO,
Showtime, Cinemax, The Movie Channel, MTV, Nickelodeon and others, is available only to my
principal competitor, the United States Satellite Broadcasting Co. (USSB), as a result of an
"exclusive" contract signed between USSB and Time WarnerNiacom.

In contrast, none of the programming distribution contracts signed by DIRECTV are exclusive in
nature, and USSB is free to obtain distribution rights for any of the channels available on
DlRECTY.

I

-¥ Mr. Hundt, my organization agrees with the NRTC that these exclusive programming contracts
run counter to the intent of the 1992 Cable Act. I believe that the Act prohibits any arrangement
that prevents any distributor from gaining access to programming to serve non-cabled mral areas.
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Under the present circumstance, if one of my DIRECTV subscribers also wishes to receive Time
WarnerNiacom product, that subscriber must purchase a second subscription to the USSB
service. This hinders effective competition, and as a consequence keeps the price ofthe Time
WarnerNiacom channels unnecessarily high. It also increases consumer confusion at the retail
level.

Not having access to the Time WarnerNiacom service has also adversely affected by ability to
compete against other sources for television in my area. Primestar, a satellite programmer owned
by several cable companies, has advertised heavily in Arkansas. They have all of the programming
for themselves, but refuse to sell it to me. I thought the 1992 Cable Act outlawed this type of
behavior. The people who sell Primestar and other big dish applications have flooded rural
Arkansas with flyers promising "Cable Programming Anywhere". I have called their 800 numbers
and mentioned that I am interested in the new DBS 18" dishes. They uniformly teU me that would
be a mistake because "the programming is very limited". This is a direct quote, call him yourself ­
- his number is 1-800-488-5148.

I believe very strongly that the 1992 Cable Act flatly prohibits any exclusive arrangements that
prevent any distributor from gaining access to cable programming to serve rural non-cabled areas.
That is why my company supported the Tauzin Amendment, embodied in Section 19 of the Act.

I ask the FCC to remedy these problems so that the effective competition requirements of Section
19 become a reality in rural America. I strongly urge you to banish the type ofexclusionary
arrangements represented by the USSBffime WamerNiacom deal.

Thank you for your consideration in this matter.

Sincerely,

Lang Zimmerman
Vice President

LZ/cc

cc: The Hon. Representative Tim Hutchinson
The Hon. Senator Dale Bumpers
The Hon. Senator David Pryor
William F. Caton, Secretary
The Hon. James H. QueUo
The Han. Andrew C. Barrett
The Hon. Susan Ness
The Hon. RachelJe B. Chong
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Dear ChainDan Hundt:
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We 1M writing 10 uk your help in strenlfhcning the Commis.ion's ruJemaking on
CC?lDpedtioa and diversity in video programming distribution.

DuriDI the past year a peat deal of the energy bas necessarily been dcvOlCd to the blUe
of cable rate replation. Notwithstandinl the immediate importaDce of !bat issue, many
Members of Coapas he1ieve that tbe tnJe a.aswer to iInpmviDI the video pro~g
distribution mubtplace is the promotion Qf real ccmpedtion. In the 1011I run we believe tbat
cxnnpedtion - DOt rep1Ition - will achieve the 11" beDefiu for COIIIIJII1CD IDd result iD
&,.eater vitality in me industry. Of the maDy pmvisions of the Cable Ad. tMt are deIiped
to promote competitioa., none are mOte Unpoltam than Section 19, whida i.DItIUdI tile
Commission to ensure aondiscrimioato access to cable pmgram.mjrIJ by an disUfbutors.

We stroBlly believe that section 19 is worthy of your llrious and ;mmtAliate attention.
We respectfuUy request that you xeexamine the Commission's Pirst Repmt and Order
~1emeDtiDgsection 19 in order to elimjnate potentialloopbolcs that would permit the de11ial
Of progrmuniD! to any non-able distributor.

We 'Nub to can to ywr auemion certain disquieting deve1op1DC11b~ our
COAcerD about the FCC's prognm access rep1ations. We are troabled by the PrimC5'2T
dcJasen1 eIecI'eeI aDd die etrea tt-y may have OIl pn:tF'UD acccsa. w. beI1.ew the pee's
program access J'CIUIatiOl1S need to be tightened if the fun force and effect of Section 19 of
the 1992 Cable Act is to be P1"elm'ed.

As you may be aware, despite the CommiuioD's weU-reasoned brief opposing the entrY
of the sune 'Ornate! decree, the C(1l1Tt entered fiDal judpleut. AJnong adlerdd.a~
consent decree will permit the vertically iat8grlted cable progmnmm tbat own' to
enter into exclusive comracu wi1h one direct broadcut satellite (CBS) operator to the
_elusion of aU Olher DBS providers at each orlrital position. OIl the adler bud, PrimestarJs
ability te;l obtain all of the txOJTI1IUIling of its cable owners will be usdmpeded by the state
COlisent decree. In its opinion, the coutt made clear, however. dill its naJiDc was in no way
a judgment about the propriety of such exclusive corrtraets UDlIer Scd:ion 19 of the Cable Act
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Of.the PCC's implementing rqulations and specUlcally left thaL question op= 10 be~
~the FCC.

In essence, the state COIlSa!l decree pves Primestar's cable owaers tile ability to carve
UR the DRS market to the c:ocnpditive disadvulaF of non-<:able owned DBS pmviden. Tbis
ia dita::cly coacnry to die intent of COIIfiI'*. In ea:actinI die~ acceu pJ'OViJ'inns,
c:Nreu spccifically rejected die existing marta:t strue:t1lre in whicb venically iaa:axated cable
compuies COIIIIOI1ed the distributioa of propamming. Concnss ad the Pee recogrrizM that
vertica1ly ia&elmed ptoplSDl1lCS bad bach the means aDd the incentives co UIC their coatrol
over propm access to~ apin.st cables' c:ompetiton and to cboke off potential
competition, eYeD in unserved uea. Mcmover, CoDtress looked to DBS u aprimary source
of competition to cable, not as a new technology to be captUred by the cable industry.

Concn:ss enacted very etrons pI"OIJ2nl access provimon., ad pve the Commission broad
aqthority to rqulate against aati-eompetitive and abusive practices by veJtbJly iDtqrated
p~gra.mmers. Section 628 (b) makes it unlawful for a cable ope~tor or vertically intqrated
cable programmer "to engace in unfair JUcthoda of competition or UI1fair 01' dooeptivo acts or
pncuces, the purpose or effect of which is to hinder significantly or to prevent any
multichannel video l)l'OI!aIRminJ distributor" from providing able or superstation
piogJUUDiDl to CODSUmen. Section 628 (c) provides the Commission with the authority to
p~mulpte regulations to effectuate the statutory prohibition aDd delineates their minimum
coateDt.

Upon examiDation of the program access replatioos, we have diIcovemd a critical
loophole tb4&1 $CCJJlS ripe for cxpJoiation by the cable induary and is directly applicsb1e to
exe1usive COtlttaets between venicaD.y ilUepated cable pI'OlfUDmm aDd DBS providers.
SecuOD 628 (c:) (2) (c:) of the 1992 Cable Act. c:ontaiDs I. broad III[ S prohibitiOll on
-Practices,~p, ar.nmpmecu, IDCl aaivities, iDc1uc:tinl a.clDsive amuacts for
sareWte cable pl'OI1'I.1IIJII or • .wte bltWk:llt pfOlJ'lJlUlliq betwoea I. cable opemar and
a. a.tellite cable pmpamminl veador or satellite bmadc:ut~ veador, that prevent
a. mu1tidlume1 video proplJlUllislc disuibator tiom otaininC such pIOIl'ImJIIing from any
s,telUte cable pfOll'JJlUllinl veDdor in wbieh a cable operator bas an auritJUtable interest- for
diItrlbuwn in 1IOft-e:ab1ecl &r'CU. However Section 76.1002 (c) (1) oftbe Commission's new
rUles coven ooly those exdusionuy pnactices involving cable operatOrS.

'The Commission's nale in its present fonu 11 iDcuusi.stent with both the plaiD Jupap
of the statute and CODgressional intent. 'Ibe prohibition apinst ill exclusioDary practices by
vetticaIly inrerntted pmenmmers in unserved uas is clear. Wblle it ceraainly includes
exclusive CDnmctJ between cable opemors aDd vertically intcpated~. the
linpage of the statUte does not lilIlit the prohibition to tbat one examph:. The regulations
ilK:on'CCt1y tum the illustrative example dO the rule.

This loophole must be closed and die pJ.'Oll'lM access repJatioa strengtbeDed on
Rec:onsidcmttion. Tbe Primmr conaent decree alone maIccs it clc:ar that the bare miJlimum
repladon of exclusive CODtraCts is insufficient to I'JtII'C! apinst aati-competitiveP~ by
vertically int.epatecl cable~en. The Commisalon's final repIatioDt sbou1d provtde.
as does the lqislation, that 111 exclusive practices, DDdermadlDp, 8DIIIf'C01CD1S .and
activities. im;ludig (but not limited to) exclusive ccmuac:u between vertically ifttqz:ltCd video
pI'OCtUI1men aDd IIIX multichaDnel viden prolf2.Il1ming disnibutor are ..II ~nla....fu1 in n<!f'
tabled areas. In cabled U'AS, all such exclusive contracts should be subject to a pUblic
interest test with advanced appt"OVJl ~ired from the Commission.

. "
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"'n\ae is ODe other vial point to Dote reprdinE the Commission's propIDl access niles.
It 'bas become evident that tbe cable iDdutry has been attempliDc 10. V"att: tile
COmmission's recoasideratioa proceeding to obCain an 0'" my broad C~iq , AL decIan.tion
u. to the pnenl propriety of exclusive coaaxts with DOIl--able ........naet video
prosramming distributen. AIry such pronouucement by the Commislion would tIViIccn1e the
PrOiram access PlotettioDa of the 1992 Cable Act.

Specifically, in addidoa to ad iDdqJendeIa of the explicit exclusive COIIb'ICtiaI Umitalions
imposed by the 1V:t. exclusive uraaeenaeats betweeu~ illleiIalIId tJR'P"Dmers and
non-cable multicb.mDel vidIo propalllllliDa diJtributors ) in many CiiO'N"UeeS also
viOlate Section 628(b)'s .... prohibition of wlIGfair pae:tic:eswwhich binder sipific:mtly
or pNVent ua MV'PD from oba.ining ac:eess to e:abIe prosnmmi1ll. In I.dcId.on. they may
viOlate Section 628 (c)(2)(B)'s prohibition apiDst discrimiDlrion by a vertically illtqrated
satellite cable propmmiDC vador in the prices, terms and conditions of sale 01' delivery of
~te cable pmgtammiDg -among or between cable systems, cable opemton. or gther
mu1ticbapnel Yidlo pmmpminc distribgtga, - Accordingly, we urge the Commission to
~ extremely careful in its decision on reconsidermon to avoid any ruliDg or laacuage whicb
~d, in any "y, limit the proteetiOt11 apinst discrimiDation afforded by Seaious 628(b)
aM (c){2)(B).

Lastly, Mr. Chaimlan. it is absolutely euential in overview that the Commission add
~Jatory -tced1- to its Procnm Access replations. In the Propam Accea decision, the
Commission paaally decJiDcd to award daIMps as a rau1t of a Plvp:ua A.cceI& viobdOft.
Without the threat of damqes, however, we see very little incemivc for a~ to
cimtPly with the N1es. Nor is it pncdca1 to expect aD aaJrieved DnJ1tich'DDel video
ptognmming distributor to iDcur the expa!e mel iJu:oDveaieDce of plOKQdinl a comp1aint
at tbe CommilsioD without an oxpcdItion of an award of dImaps. Thc:rc is ample stItUtOl'y
a~ for tbe Coauaission ta order -apptClPiiate mnedies- for piOaam aa::ess violations,
and we urp the Commission to use such aD1IIority to impose damaps f1J1dnding attorney
t.) in appNJliWe cues. k. 47 U.S.C. S48 (e) (i)l.

DBS baa long been viewed as a stroDI poleIttlal coarpetitor to cable if it were able to
obtIin 1JlOgJUUDing. In the 1992 Cable Act, ConpesallCtecl defiDitiveIy to remove tbat
barrier to full and fair DBS emry inCa me multlcbl.nnel video propammiD& distribution
marIa:t. We think it is of the utmost imponaace that there be no loopholes wbich would
allow cable or. in light of recent meraer activity, cable-telco combinations to dominate tbe
lOBS mukel:place.

Thank: you for your conaideraUon.

Sincerely,

ex: Yhe Hon. James H. QueUo
The HOD. Andrew C. Barmt
The Han. Susan Nesa
The Hon. Racbelle B. Chong
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