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Dear Congressman Hutchinson:

Thank you for your inquiry on behalf of your constituent, Mr. Lang Zimmerman,
Vice President of Yelcot Telephone Co., Inc., an affiliate cf the National Rural
Telecommunications Cooperative (NRTC). Mr. Zimmerman is concerned because as a
distributor of a direct broadcast satellite (DBS) facility, his company cannot obtain access to
programming owned by Time Warner and Viacom. Currently, this programming is subject
to exclusive distribution rights of another DBS distributor, United States Satellite
Broadcasting, Inc.

Mr. Zimmerman also expresses his support for the position of the NRTC concerning
the Commission’s interpretation of Section 19 of the Cable Television Consumer Protection
and Competition Act of 1992. NRTC has requested that the Commission reexamine the
legality of exclusive contracts between vertically integrated cable programmers and DBS
providers in areas unserved by cable operators. NRTC has asked that the Commission
determine that such contracts are prohibited.

NRTC’s petition for reconsideration of the Commission’s program access rulemaking
proceeding is currently pending. As such, any discussion by Commission personnel
concerning this issue outside the context of the rulemaking would be inappropriate.
However, you may be assured that the Commission will take into account each of the
arguments raised by NRTC and the other parties to the rulemaking concerning this issue to
arrive at a reasoned decision on reco~-ideration.

I trust that this information will prove both informative and helpful.
Sincerely,

Meredith J. Jones
Chief, Cable Services Bureau
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July 20, 1994

The Honorable Representative Tim Hutchinson
United States House of Representatives
Washington, DC 20515

Dear Representative Hutchinson:

I am writing this letter to voice a concern I have regarding the implementation and
enforcement of Section 19 of the 1992 Cable Act by the Federal Communications
Commission.

As a distributor of DBS satellite television programming, equal access to cable and
broadcast programming at fair rates -- something which we are not currently receiving --
is essential for Yelcot Telephone Company to be competitive in our local marketplace.

The attached letters to FCC Chairman Reed Hundt from myself; in addition to Rep.
Blanche Lambert and other member of Congress, spell out my concerns on this issue.

It was my impression that congress had guaranteed equal access to cable and broadcast
programming for all distributors with the passage of the 1992 Cable Act. Despite this
fact, however, satellite distributors and consumers continue to be treated unfairly by the
cable industry.

Some programmers continue to charge unfairly high rates for satellite distributors
compared with cable rates. Other programmers -- like Time Warner and Viacom -- have
simply refused to sell programming to some distributors. These exclusive practices hurt
rural consumers and thwart the effective competition required by Section 10 of the Cable
Act.

I would greatly appreciate your assistance on behalf of the rural consumers in Arkansas in
encouraging the FCC to correct this inequity.

Sincerely,

Lang/Zimmerman

Vice President
LZ/cc



YELCOT TELEPHONE CO., INC.
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July 20, 1994

The Honorable Reed Hundt
Chairman

Federal Communications Commission
1919 M Street, NW, Rm. 814
Washington, DC 20554

Dear Chairman Hundt:

I am writing this letter in support of the Comments of the National Rural Telecommunications
cooperative (NRTC) in the matter of Implementation of Section 19 of the Cable Television
Consumer Protection and Competition Act of 1992, Annual Assessment of the Status of
Competition in the Market for the Delivery of Video Programming, CS Docket No. 54-48.

As a rural telephone member of NRTC and distributor of the DIRECTYV direct broadcast satellite
(DBS) television service, my company is directly involved in bringing satellite television to rural
consumers.

- However, despite passage of the 1992 Cable Act, my company's ability to compete in our local

marketplace is being hampered by our lack of access to programming owned by Time Warner and
Viacom.

This programming, which includes some of the most popular cable networks like HBO,
Showtime, Cinemax, The Movie Channel, MTV, Nickelodeon and others, is available only to my
principal competitor, the United States Satellite Broadcasting Co. (USSB), as a result of an
"exclusive" contract signed between USSB and Time Warner/Viacom.

In contrast, none of the programming distribution contracts signed by DIRECTYV are exclusive in
nature, and USSB is free to obtain distribution rights for any of the channels available on
DIRECTV.

Mr. Hundt, my organization agrees with the NRTC that these exclusive programming contracts
run counter to the intent of the 1992 Cable Act. I believe that the Act prohibits any arrangement
that prevents any distributor from gaining access to programming to serve non-cabled rural areas.
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Under the present circumstance, if one of my DIRECTYV subscribers also wishes to receive Time
Warner/Viacom product, that subscriber must purchase a second subscription to the USSB
service. This hinders effective competition, and as a consequence keeps the price of the Time
Warner/Viacom channels unnecessarily high. It also increases consumer confusion at the retail
level.

Not having access to the Time Warner/Viacom service has also adversely affected by ability to
compete against other sources for television in my area. Primestar, a satellite programmer owned
by several cable companies, has advertised heavily in Arkansas. They have all of the programming
for themselves, but refuse to sell it to me. I thought the 1992 Cable Act outlawed this type of
behavior. The people who sell Primestar and other big dish applications have flooded rural
Arkansas with flyers promising "Cable Programming Anywhere". I have called their 800 numbers
and mentioned that I am interested in the new DBS 18" dishes. They uniformly tell me that would
be a mistake because "the programming is very limited". This is a direct quote, call him yourself -
- his number is 1-800-488-5148.

I believe very strongly that the 1992 Cable Act flatly prohibits any exclusive arrangements that
prevent any distributor from gaining access to cable programming to serve rural non-cabled areas.
That is why my company supported the Tauzin Amendment, embodied in Section 19 of the Act.

I ask the FCC to remedy these problems so that the effective competition requirements of Section
19 become a reality in rural America. I strongly urge you to banish the type of exclusionary
arrangements represented by the USSB/Time Warner/Viacom deal.

Thank you for your consideration in this matter.

Sincerely,

Lang Zimmerman
Vice President

LZ/cc

cc: The Hon. Representative Tim Hutchinson
The Hon. Senator Dale Bumpers
The Hon. Senator David Pryor
William F. Caton, Secretary
The Hon. James H. Quello
The Hon. Andrew C. Barrett
The Hon. Susan Ness
The Hon. Rachelle B. Chong
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Tlle.Bonmble Reed Hundt

Federal Communications Commission
1919 M Street, NW

Washington, DC 20554

Dear Chairman Hundt:

We are writing 10 ask your help in strengthening the Commission’s rulemaking on
competition and diversity in video programming distribution.

Dunng:heputywagrwdealofmemgyhasmcesnnlybmd:vowdtothcusuc
of cable rate reguiation. Notwithstanding the immediate importance of that issue, many
Memmuofmmm:mmmemmerwmmmmeudwmgmmmg

distribution marketplace is the promotion of real competition. In the long run we believe that
competition — not regulation ~ will achieve the greatest benefits for consumers and result in
greater vitality in the industry. OfthemanypmmmoftheCableActﬁmmdengned
t0 promote competition, none are more important than Section 19, which instructs the
Commmswnmcnsutenmducnmxmoryaccesswablepmgnmmgbyandimihmn

We strongly believe that section 19 is worthy of your serious and immediate attention.
We respectfully request that you reexamine the Commission’s First Report and Order
implementing section 19 in order to eliminate potential loopholes that would permic the denial
of programming to any non-cable distributor.

We wish to call to your agtention certain disquieting developments heightening our
concern about the FCC's program access regulations. We are troubled by the Pr
cousent decrees and the effect they miay have on program access. We the FCC’s
program access regulations need to be tightened if the full force and effect of Section 19 of
the 1992 Cable Act is to be preserved.

As you may be aware, despite the Commission’s weil-reasoned brief opposmg the entry
of the state Primestar decree, the court entered final judgment. Among other things,
conseut decree will permit the vertically integrated cable pro Snmcsm'
enter into exclusive contracts with one direct broadcast satellite (DBS) operator to the
exclusion of all other DBS providers at each orbital position. On the other hand, Primestar’s
ability to obtain all of the programming of its cable owners will be by the state
consent decree. In its opimon, the court made clear, however, that its was in no way
a judgment about the propriety of such exclusive comtracts under Section 19 of the Cable Act
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the FCC’s implementing regulations and specifically left that question open to be decided
the FCC.

In , the state consent decree gives Primestar's cable owners the ability to carve
up the DBS market to the competitive disadvantage of non-cable owned DBS providers. This
is directly contrary to the intent of Congress. In enacting the program access provisions,
Congress specifically rejected the existing mariet structure in which vertically integrated cable
companies controlled the distribution of programming. Conmand!.heFCCmognimddm

gver program access to discriminate against cables’ competitors and to choke off potential
competition, even in unserved areas. Moreover, jooked to DBS as a primary source
of competition to cable, not as a new technology to be captured by the cable industry.

Congress enzcted very strong program access provisions and gave the Commission broad
aythority to regulate against anti-competitive and abusive practices by vertically integrated
programmers. Section 628 (b) makes it unlawful for a cable operator or vertically integrated
cable programmer “t0 engage in unfair mecthods of competition or unfair or deceptive acts or
practices, the purpose or effect of which is to hinder significantly or to prevent any
multichannel video programming distributor” from providing cable or superstation
programming to consumers. Section 628 (c) provides the Commission with the authority to

promulgate regulations to effectuate the statutory prohibition and delineates their minimum
coutent.

Upon examination of the program access regulations, we have discovered a critical
Ioophole that seems ripe for exploimation by the cable industry and is directly applicable to

usive contracts between vertically integrated cable programmers and DBS providers.
Section 628 (¢) (2) §c) of the 1992 Cable Act contains a broad per s¢ prohibition on
“practices, ings, arrangements, and activities, including exclusive contracts for
sateilite cable programming or satellite broadcast programming between a cable operator and
a.satellite cable proagmamming veador or satellite broadcast programming vendor, that prevent
a multichanne! video programming distributor from obtaining such programming from any
satellite cable programming vendor in which a cable has an aaributable interest” for
distribution in non-cabled arcas. However Section 76.1002 (¢) (1) of the Commission’s new
rules covers only those exclusionary practices involving cable operators.

The Commission's rule in its present form is incunsistent with both the plain language
of the statute and Congressional intent. The prohibition against all exclusionary practices by
vertically integrated programmers in unserved areas is clear. While it certainly includes
exclusive contracts between cable operators and vertically integrated programmers, the
language of the statute does not limit the prohibition to that one example. The regulations
iocorrectly turn the illustrative example mto the rule.

This loophole must be closed and the program access regulation strengthened on
Reconsideration. The Primastar consent decree alonc makes it clcar that the bare mimmurn
regulation of exclusive contracts is insufficient to guard against aati-competitive practices by
vertically integrated cable programmers. The Commission’s final regulations should provide,
as does the legislation, that 3ll exclusive practices, understandings, arrangements and
activities, includiag (but not limited to) exclusive contracts between vertically integrated video

mers and gy multichannel video programming distributor are per 3¢ _unhwful in non
cabled areas. In cabled areas, all such exclusive contracts should be subject to a public
interest test with advanced approval required from the Commission.
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"Thexe is one other vital point to note regarding the Commission’s program access rules.
It has become evident that the cable industry has been attempting 0 mamipulate the
Commission's reconsideration proceeding o obtain an o' >1ly broad Commission declaration
as to the general propriety of exclusive coatracts with non-cable multichannel video
programming distributors. Aay such pronouncement by the Commission would eviscerate the
program access protections of the 1992 Cable Act.

Specifically, in addition to and independent of the explicit exclusive contracting limitations
impased by the Act, exclusive arrangements between vertically integrated progmmmers and
non-cable multichannel video programming distributors ('MV'PE) in many Cucumstances also
violate Section 628(b)'s general prohibition of "unfair practices” which hinder significantly
or prevent agy MVPD from obtaining access to cable programming. In addition, they may
violate Section 628 (c)(2)(B)'s prohibition against discrimination by a vertically imtegrated
satellite cable programming vendor in the prices, terms and conditions of sale or delivery of
satellite cable programming “amoug or between cable systems, cable operators, or other
muitichannel video programming distributors,” Accordingly, we urge the Commission to
be extremely careful in its decision on reconsideration to avoid any ruling or language which
uc?‘ék(i,)in any way, limit the protections against discrimination afforded by Sectdons 628(b)

c)(2)(B).

Lastly, Mr. Chairman, it is absolutely essential in overview that the Commission add
regulatory "teeth® to its Program Access regulations. In the Program Access decision, the
Commission generaily declined to award damages as a result of a Program Access violation.
Witboutthethmxa!damm,hwever, we see very little inceative for a programmer to
comply with the rules. Nor is it practical 1o expect an aggrieved multichannel video
programming distributor to incur the expense and inconvenience of prosecuting a complaint
at the Commission without an expectation of an award of damages. There is ample statutory
authority for the Commission to order "appropriate remedies” for program access violations,
and we urge the Commission to use such apthority to impose damages (including attorney
fees) in appropriate cases. [See, 47 U.S.C. 548 (e) (D).

DBS has long been viewed as a strong potential competitor to cable if it were able to
obtain programming. In the 1992 Cable Act, Congress acted definitively to remove that
barrier to full and fair DBS entry imo the multichannel videv programming distribution
market. We think it is of the utmost importance that there be no loopholes which would
allow cable or, in light of recent merger activity, cable-teico combinations to dominate the
DBS marketplace.

Thaak you for your consideration.

Sincerely,

ec: The Hon. James H. Quello
The Hon. Andrew C. Barrett
The Hon. Susan Ness
The Hon. Rachelle B. Chong






