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July 20, 1994

The Honorable Representative Tim Hutchinson
United States House of Representatives
Washington, nr:: 20515

Dear Representative Hutchinson:

I am writing this letter to voice a concern I have regarding the implementation and
enforcement of Section 19 of the 1992 Cable Act by the Federal Communications
Commission,

As a distributor ofDBS satellite television programming, equal access to cable and
broadcast programming at fair rates -- something which we are not currently receiving -
is essential for Yelcot Telephone Company to be competitive in our local marketplace,

The attached letters to FCC Chairman Reed Hundt from myself, in addition to Rep,
Blanche Lambert and other member of Congress, spell out my concerns on this issue,

It was my impression that congress had guaranteed equal access to cable and broadcast
programming for all distributors with the passage of the 1992 Cable Act. Despite this
fact, however, satellite distributors and consumers continue to be treated unfairly by the
cable industry,

Some programmers continue to charge uniairly high rates for satellite d:3tribu;ors
compared with cable rates, Other programmers -- like Time Warner and Viacom -- have
simply refused to sell programming to some distributors, These exclusive practices hurt
rural consumers and thwart the effective c0mpetition required by Section 10 of the Cable
Act.

I would greatly appreciate your assistance on behalf of the rural consumers in Arkansas in
encouraging the FCC to correct this inequiLj.

Sincerely,

~m~~~
Vice President

LZ/cc
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July 20, 1994

The Honorable Reed Hundt
Chairman
Federal Communications ComlOission
1919 M Street, NW, Rm, 814
Washington, DC 20554

Dear Chaimlan Hundt:

I am writing this letter in support of the Comments of the National Rural Telecommunications
cooperative (NRTC) in the matter ofImplementation of Section 19 of the Cable Television
Consumer Protection and Competition Act of 1992, Annual Assessment of the Status of
Competition in the Market for the Delivery of Video Programming, CS Docket No. 94-48,

As a rural telephone member ofNRTC and distributor of the DlRECTV direct broadcast satellite
(DBS) television service, my conqJany is directly involved in bringing satellite television to rural
consumers,

However, desl--ite pa.:>sage of the 1992 Cable Act, my company's ability to compete in our local
.< marketplace is being hampered by our lack of access to programming owned by Time Warner and

Viacom.

This programming, which includes some of the most popular cable networks like HBO,
Showtime, Cinemax, The Movie Channel, MTV, Nickelodeon and others, is available only to my
principal competitor, the United States Satellite Broadcasting Co, (USSB), as a result of an
"exclusive" contract signed between USSB ano Time WarnerNiacom,

In contrast, none of the programming distribution contracts signed by DIRECTV are exclusive in
nature, and USSB is free to obtain distribution rights for any of the channels available on
DlRECTV.

Mr. Hundt, my organization agrees with the NRTC that these exclusive programming contracts
run counter to the intent of the 1992 Cable Act I believe that the Act prohibits any arrangement
that prevents any distributor from gaining access to programming to serve non-cabled rural areas,
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Under the present circumstance, if one of my DIRECTV subscribers also wishes to receive Time
WarnerNiacom product, that subscriber must purchase a second subscription to the USSB
service. This hinders effective competition, and as a consequence keeps the price of the Time
WarnerNiacom channels unnecessarily high. It also increases consumer confusion at the retail
level.

Not having access to the Time WamerNiacom service has also adversely affected by ability to
compete against other sources for television in my area. Primestar, a satellite programmer owned
by several cable companies, has advertised heavily in Arkansas. They have all of tl,e programming
for themselves, but re::..:se to sell it to me. I thought the 1992 Cable Act outlawecl +!:;.> type of
hehavior. The people who sell Primestar and other big dish applications have fIc 'ded rural
Arkansas with flyers rromising "Cable Progranlming Anywhere". I have called their 800 numbers
and mentioned that I am interested in the new DBS 18" dishes. They uniformly tell me that would
be a mistake because "the programming is very limited". This is a direct quote, call him yourself 
- his number is 1-800-488-5148.

I believe very strongly that the 1992 Cable Act flatly prohibits any exclusive arrangements that
prevent any distributor from gaining access to cable programming to serve rural non-cabled areas.
That is why my company supported the Tauzin Amendment, embodied in Section 19 of the Act.

I ask the FCC to remedy these problems so that the effective competition requirements of Section
19 become a reality in rural America. I strongly urge you to banish the type of exclusionary
arrangements represented by the USSB/Time Warner/Viacom deal.

Thank you for your consideration in this matter.

Sincerely,

Lang Zimmerman
Vice President

LZ/cc

cc: The Hon. Representative Tim Hutchinson
The Hon. Senator Dale Bumpers
The Hon. Senator David Pryor
William F. Caton, Secretary
The Hon. James H. Quello
The Hon. Andrew C. Barrett
The Hon. Susan Ness
The Hon. Rachelle B. Chong
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"1lc Honorable Reed Hundt

F~nnralaCn ., C ..
~ ommumcattons om.rn.tSSlon

1919 M Street. NW
WL~gtOn, or: ~0554

Dear Chainnan Hundt:

We arc writing to uk your help il. strengthening the Commission's rulem2lcing on
competition and diversity in video programming distribution.

During the past year a great deal of the energy bas necessarily been ~0\Cd to the USUC

of cable rate regulation. Notwithstanding the immediate importance of that issue, many
Members of Congre5S believe that the troe answer to improvinK the video progr:muning
distribution marketplace is the promotion of real annpetition. In the long tun we believe that
competition - Dot regulation - will achieve the greatest benefits for CODSWDers and result in
greater vitality in the indWitry. Of the many provisions of the Cable Ad. that are designed
to promote competition, none are more imponant than Section 19, which instructs the
Commission to ensure nondiscriminatory acce&S to cable programming by all distributors.

We strongly believe that section 1.9 is wonh)' of your serious and immediate attention.
We respectfully request that you reexamine the CommissionJs First R.epott and Order
~plementingsection 19 in order to eliminate potentia1l00pholC3 that would pcnntt the denial
at programming to any non-able distributor.

We wish to can to your attention certain disquieting developments heightening our
concern ~bout the FCC's program acce'Ss regulations. We are troubled by the Primestar'
donsent decree"; and the effect tm::y may have on pro~ access. We believe the pee's
program ~.xess regulations rl~ to be tightened if the full force and effect of Section 19 of
the 1992 Cable Act is to be preserved.

As you may be aware, despite the Commission's well-reasoned brief opposing the entry
of the state 2Dmestar decr'~" . the conrt entered final judplent. Among ocher things. the state
consent decree will permit the vertically iDtegt"-ted cable programmers that own Primesta.r to
enter into exclusive contracts wilh one direct broadcast satellite (DBS) operator to the
exclusion of aU Other ODS providers at each orbital position. On the otber baDd, Primestar's
ability to obtain all of the \lrogmmming of its cable owners will be unimpeded by the state
consent decree. In its opinion, the court made clear. however. that its naJing was in no way
ajudgmeut about the propriety of such exclustve cortQ'3Cts umJer Section 19 of the Cable Act

.~
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or the FCC's implementing regu1ations and specifically left t.ba1 question open to be dccidc;9
b~ the FCC.

In e33ence, the state consent. ~ect"l7 gives Primestar's cable owners the ability to carve
~ the DBS market to the compem1ve dISadvantage of non-<:a.blc owned DBS providers. This
ia dircaly CODtrary to the intent of Congress. In en:.1Cting the pr'Ogt'2JD ac:cess provi~ions,

C~ogresi specifically n:jected the existing market structure in which venially imcgrated cable
campuri~ controUed the distribution ofpl'Ogramming. Congress aDd ~c FCC m:ogniurl that
vertically lDtegr.Ued programmers bad .::JOth tile means and the: inccnuves co UJC their control
over program access to discriminate against cable3' competitors and to choke off potenti3l
competjrio;- ~cn in unserved aJ'e3S. Moreover, Congress looked to DBS as a primary source
of competluon to cable, not as a new technology to be captured by the cable industry.

Con~ress enacted very strong propm access provimon~ aDd gave the Commission broad
a4thoritY to regulate against a.ati-competitive and abusive practices by venical1y integrated
p~grammers. Section 628 (b) makes it unlawful for a cable operator or vertically integrated
cable programmer "to engag'C in unfair methO<15 of competition or uaiair 01' dcocpti.ve acts or
pnctices, t.il~ purpose c:" effect of which is to hinder significantly or to prevent any
~ultich~el video Pl'Ogtammin.g distnlmtor" ,from providing cable or supemation
progr.unmmg to consumers. Section 62B (c) provIdes the Commission with the authority to
p~mulgate regulations to effectuate the SUtutory prohibition and delineates their minimum
ccetent.

Upon examination of the program access regulations, we have discovered a critical
looptlole tbal ~ms ripe for exploitation by the cable industry and is direc:t1y appliab1e to
exclusive contracts between vertically integrated cable programmers and DBS providen.
Section 628 (c) (2) (c) of the 1992 Cable Act contains a broad m ~ prohibition on
·practices, understa.ndirigs, ammgemenu, and activities, t.ncluding excbssive coatraets for
satellite cable programming or satellite broadcast programming between a cable operator and
a. satellite cable prognmming vendor or satellite broadcan lJTOgnmuning veDdor, that prevent
a multichannel video programming dismDutor from obtlining such programming from any
satellite cmle progmnming vendor in which a cable operator has an annDutable interest" for
distribution in non-cabled U'CU. However, Section 76.1002 (c) (1) of the Com.m;ssion's new
rUles coven only tbose exclusionary pr:&ctices involving cable operators.

n.e Commission's rule in its present fonn is incuusistcut with botu the p1ain language
of the statute and Congressional intent. The prohibition against ill exclusionary practices by
vertically inte21'1'ted pl'O£!1UUDleiS in unserved areas is clear. While it cenainly includes
exclusive cont:ra.ets between cable operators and vertically integrated pmgrammen, the
language of the statute does not limit the prohibition to that one example. The regulations
incotn:etly tum the illUSU2.tive example into the Y\lle.

This loophole must. be closed and the program acc~s regulation strengtb~~ on
Reconsideration. The Prirnestar corlent decree alone makes It clear that the b3ft mmunum
regulation of exclusive contncts is msufficient to guard against ant..........-..lpetitive pnlCti~ by
vertically integnted cable prognmmen. The Commission's final rcgulatioDs should provtde,
as does the legislation, that all exclusive practices, understandin~, ~cnu .and
activities, including (but not limited to) exclusive contract! between vetticaJly integmted.V1deo
propmmers and anY multichannel video progra.r:nming distributOT arc=. ~n1awful U1 non
cabled areas. In cabled U'e3.S, all such exclUSive contra.ets should be subject to a pUblic
interest test with :advanced appt'OV1J required from the Commission.
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There is one other vitll point to note rerarding the Commission's pIOIDm aa:ess rules.
It: bas become evident that the cable indumy has been attempting to mDipulate the
Commission's recomider.ttiOD proceeding to obtain an 0' my broad COID'"jaftm decLaration
u. to the general propriety of exclusive coat1':Icts with oon~le maIticbaDnel. video
progr.unming distributoD. Any such pronouncement by the Commission would eviaa:ratc the
prOgram access pmteetions of the 1992 Doble Act...

Specifieally, in addition to IDd independent of the explicit exclusive contraetinc limitations
imposed by the Act. exclusive amneements between vertically imqt'3ted~crs and
DCt.l.cable: multictwmel video pro:nunmh.g di.stributDrs (MVPD) in many cncumstmees also
vfulale Section 628(b)'s general prohibition of "U'DWr pnetices· which binder significmt1.y
or prevent !oI1I MVPD from obt:WUng 2.Ccess to c:abJe programming. In addition, they may
violate Section 628 (c)(2)(B)'s prohibiti<Jn against discrim.imtion by a ,enical..: integrated
satellite cable: progmnming vendor in the prices, terms and conditions of sale or delivery of
satellite cable programming "among or between cable system3, cable oper.ltors, or other
multichannel video programming distributors!" Accordingly, we urge the Commission to
be extremely careful in its decision on reconsideration to avoid any ruling or language which
could. in any way, limit the protections agamst discrimination afforded by Seaion3 628(b)
and (c)(2)(B).

Lastly. Mr. Chainnan, it is absolutely essential in overview that the Commi.ssion add
regulatory -teeth" to its Prognm Access regulations. In the Program Access decision, the
Commission generally declined to award d.amagos u a result of OJ. Progr.u:n Ac:ceu violation.
Without the threat of damages, however, we see very little incemive for a programmer to
cOmply with the IUles. Nor iJ it practical to expect IJl aggri..-ved multicbanne1 video
programming distributor to incur the expense and inconvenience of ProXQu.in3 a complaint
at the CommWioD without an expectation of an award of damages. There is ample statutory
authority for the Commission to Of'der "appropriate remedies" for proenm access vi~,
and we urge the Commission to use sucb authority to impose dam.ap (including attorney
ffl.eS) in appropriate cases. ~,47 U.S.C. S48 (e) (i)].

DBS has long been viewed as a strong potential competitor to cable if it were able to
obtain lJrogramming. In the 1992 Cable Act, Congress acted definitively to remove that
barrier to full and fair DBS entry into the multidJannel video procl'UDJDing distribution
market. We think it is of the utmost impotunce that the~ be no loopholes which would
allow cable 01', in light of l'eCe.lt mer~er activity, cable-telco combinations to dominate the
lOBS manetpl1ce.

Thank you for your con.sideration.

Sincerely,

cx; The Hon. James R. QueUo
The HOD. Andrew C. Bam:tt
'The Hon. Susan Ne3~

The Hon. Rachelle B. Chong

.,
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

SEP 30 1994

The Honorable Tim Hutchinson
U.S. House of Representatives
1541 Longworth House Office Bldg.
Washington, D.C. 20515-0403

Dear Congressman Hutchinson:

IN REPLY REFER TO:

CN9404328

Thank you for your inquiry on behalf of your constituent, Mr. Lang Zirnrnennan,
Vice President of Ye1cot Telephone Co., Inc., an affiliate of the National Rural
Telecommunications Cooperative (NRTC). Mr. Zirnmennan is concerned because as a
distributor of a direct broadcast satellite (DBS) facility, his company cannot obtain access to
programming owned by Time Warner and Viacom. Currently, this programming is subject
to exclusive distribution rights of another DBS distributor, United States Satellite
Broadcasting, Inc.

Mr. Zirnmennan also expresses his support for the position of the NRTC concerning
the Commission's interpretation of Section 19 of the Cable Television Consumer Protection
and Competition Act of 1992. NRTC has requested that the Commission reexamine the
legality of exclusive contracts between vertically integrated cable programmers and DBS
providers in areas unserved by cable operators. NRTC has asked that the Commission
detennine that such contracts are prohibited.

NRTC's petition for reconsideration of the Commission's program access rulemaking
proceeding is currently pending. As such. any discussion by Commission personnel
concerning this issue outside the context of the rulemaking would be inappropriate.
However, you may be assured that the Commission will take into account each of the
arguments raised by NRTC and the other parties to the rulemaking concerning this issue to
arrive at a reasoned decision on reconsideration.

I trust that this information will prove both infonnative and helpful.

Sincerely,

~1~
Meredith J. Jones
Chief, Cable Services Bureau


