
ORIGINAL1776 K STREET, N.W.

WASHINGTON, O. C. 20006

DOCKET FILE CO;J'( ORIGINAL
WILEY, REIN & FIELDING

(202) 429 -7000

November 2, 1994

WRITER'S DIRECT DIAL NUMBER
FACSIMILE

(ZOZ) 4Z9-7049

(202) 429-7000 EX PARTE OR LATE FILED

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
Room 222, Stop Code 1170
1919 M Street, NW
Washington, DC 20554

"'..' ~..•. ;.
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Dear Mr. Caton:

Viacom International Inc. ("Viacom"), by its attorneys
and pursuant to Section 1.1206(a) (1) of the Commission's
rules, hereby makes this written ex parte presentation to
respond to certain written, and apparently oral, statements
made by the National Rural Telecommunications Cooperative
("NRTC") and various of its members in the above-referenced
proceeding and to ensure that the record in this proceeding
is complete and accurate. Pursuant to section 1.1206 of
the Commission's rules, two copies of this letter are being
filed for inclusion in the public record.

NRTC's statements concern certain exclusive
distribution arrangements between Viacom and united States
Satellite Broadcasting Company, Inc. ("USSB"), a high-power
DBS distributor. The ability of vertically integrated
programmers, like Viacom, to enter into exclusive
distribution arrangements with distributors other than
cable operators is sUbject to a pending petition for
reconsideration filed by NRTC, which is supported by
DirecTv, Inc., a high-power DBS distributor competing with
USSB. Viacom supports the Commission's current rule, which
permits such exclusive arrangements, and has opposed NRTC's
petition, as have USSB and Home Box Office ("HBO") (which
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Viacom understands has also entered into an exclusive
distribution arrangement with USSB).

Contrary to NRTC's repeated statements, Viacom's
exclusive distribution arrangements with USSB do not -- and
were not designed to -- allow the cable industry to control
DBS. Indeed, because Viacom fervently believes that
competition among distributors will benefit consumers and
programmers, Viacom's agreements with USSB were designed
both to promote competition within DBS (to prevent DirecTv,
which has significantly more channel capacity than USSB,
from becoming a DBS "monopolist-in-the-sky") and to allow
DBS to compete effectively with cable. In fact, as noted
by Viacom in an earlier filing in this proceeding, Viacom
specifically negotiated with various state attorneys
general for (and obtained) the right not to have to enter
into distribution arrangements with Primestar Partners,
L.P., a mid-power DBS distributor owned by cable operators
("Primestar"). See Ex Parte Response of Viacom
International Inc., MM Docket No. 92-265 (July 14, 1994)
at 12. This right, which is in full accord with the
Commission's rules, preserved the opportunity for Viacom to
enter into arrangements that enhance the ability of
independent DBS operators like USSB to compete with one
another and with cable operators.

Moreover, despite assertions made in the "Program
Access Chart" submitted by NRTC to the Commission in an
August 8, 1994 ex parte letter, Viacom has not entered into
licensing agreements with Primestar. This fact was
previously provided to the Commission in Viacom's Reply
Comments in CS Docket No. 94-48 on JUly 29, 1994, which
were filed, in part, to correct similar claims made by NRTC
in that proceeding. Despite viacom's prior attempt to set
the record straight, NRTC has continued to assert, without
foundation, that Viacom program services are currently
carried by Primestar.

Further, despite the implications of NRTC's "Program
Access Chart," which indicates that Viacom has cross­
ownership interests with both USSB and Primestar, Viacom
has no ownership interest in either of these entities.
(Viacom is a joint venturer in All News Channel with Conus
communications, the managing general partner of which is
Hubbard Broadcasting, Inc., which is an owner of USSB. All
News Channel is an all-news service initially created to
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serve the home satellite dish market and to compete with
CNN. )

NRTC also has submitted letters to the Commission from
various of its members in support of its position. ~
~, NRTC Ex Parte Presentation in MM Docket No. 92-265
(Aug. 22, 1994). Those letters consistently state that,
unlike USSB, DirecTv has not entered into any exclusive
program distribution arrangements. That statement is
inaccurate. DirecTv itself has confirmed in commission
filings that it has entered into exclusive distribution
arrangements with certain programmers. See Ex Parte
Response of DirecTv, Inc., MM Docket No. 92-265 (May 26,
1994) at 14-15. USSB, in an earlier filing, has also noted
these inaccuracies. Moreover, it is Viacom's understanding
that NRTC itself has entered into an exclusive arrangement
with DirecTv pursuant to which NRTC has obtained the
exclusive right to market and distribute DirecTv's
programming in certain rural areas.

Finally, despite claims that NRTC and its members are
denied access to the programming of Viacom and Home Box
Office, USSB has stated in other filings in this proceeding
that NRTC members can become sales agents for USSB
programming and therefore can sell Viacom and Home Box
Office program services to DBS SUbscribers. Moreover, even
if NRTC and its members elect not to serve as sales agents
for USSB, consumers in NRTC areas are not harmed because
they can obtain programming from both USSB and DirecTv
utilizing the same equipment.

In sum, in making its decision with regard to NRTC's
petition for reconsideration, the Commission, of course,
needs to know that it is acting on the basis of a record
that is both accurate and reliable. In this presentation,
Viacom has attempted to correct certain statements made by
NRTC and its members which are, in fact, inaccurate.

Finally, we enclose a copy of Viacom's July 14, 1994
Ex Parte response which more fully addresses the legal and
other arguments NRTC continues to press regarding this
issue.
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Kindly direct any questions regarding this matter to
the undersigned.

Respectfully submitted,
/ '--, --1--'
- ,\ /,

jQ~.1'U~//' 'Io;t~)-£/J1
Lawr;dce W. Secrest, III
Wayne D. Johnsen
Counsel for Viacom International

Inc.

WDJ/rg
Enclosure
cc: The Hon. Reed E. Hundt, Chairman, FCC

The Hon. James H. Quello, Commissioner, FCC
The Hon. Andrew C. Barrett, Commissioner, FCC
The Hon. Rachelle B. Chong, Commissioner, FCC
The Hon. Susan Ness, Commissioner, FCC
Meredith Jones, Chief, Cable Services Bureau
William H. Johnson, Acting Deputy Chief for

Policy, Cable Services Bureau
Nancy Markowitz, Senior Attorney, Cable Services

Bureau
John B. Richards, Esq., Counsel for National

Rural Telecommunications Cooperative
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Acting Secretary
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1919 M Street, N.W.
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Re: ~ parte Written Presentation
In MM Docket No. 92-265

Dear Mr. Caton:

Pursuant to section 1.1206 of the Commission's rules,
submitted herewith are two copies of a written ~ parte
presentation on behalf of Viacom International Inc.
(ItViacom lt ), in response to previous U parte written
presentations by various parties in the above-captioned
proceeding.

Copies of the U parte presentation and this letter
are being sent to the individuals listed on the following
page. Please feel free to contact me if you have any
questions.

Respectfully submitted,

i~>~'jeA{
w~~~ Johnsen

WDJ/rg
Enclosure
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cc: The Honorable James H. Quello
The Honorable Andrew C. Barrett
The Honorable Rachelle B. Chong
The Honorable Susan Ness
Maureen O'Connell
Lisa B. smith
James R. Coltharp
Jill Luckett
Richard K. Welch
Rosalind K. Allen
Meredith Jones
Kathleen Wallman
William Johnson
James W. Olson
Diane L. Hofbauer
Bruce A. Romano
William Kennard
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John B. Richards
Gary M. Epstein
Marvin Rosenberg
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Implementation of Sections 12
and 19 of the Cable Television
Consumer Protection and
competition Act of 1992

Development of Competition
and Diversity in Video
Programming Distribution and
Carriage

To: The Commission

)
)
)
)
)
)
)
)
)
)
)

MM Docket No. 92-265

EX PARTE RESPONSE OF VIACOM INTERNATIONAL INC.

Viacom International Inc. (IIViacom ll ), by its attorneys,

hereby responds to (i) the gx parte presentations of the National

Rural Telecommunications Cooperative ("NRTC") dated November 19,

1993 (the "First NRTC ~ Parte Presentation") and March 4, 1994

(the "Second NRTC Ex Parte Presentation"); and (ii) the gx parte

response of DirecTv, Inc. (IDirecTv"), dated May 26, 1994 (the

"DirecTv Ex Parte Presentation") in the above-referenced

proceeding. For the reasons set forth below, Viacom submits that

section 76.1002(c) (1) of the Commission's cable regulations

correctly reflects Congressional intent to limit exclusive cable

programming distribution arrangements. Accordingly, the requests

by NRTC and DirecTv that the rule be extended on reconsideration

to bar non-cable exclusives should be rejected.
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I. Overview and SUmmary

In its First Report and Order in MM Docket No. 92-265, 8 FCC

Rcd 3359 (1993) (the "First Report and Order"), the Commission

promulgated regulations implementing section 628 of the Cable

Television Consumer Protection and Competition Act of 1992 (the

"1992 Cable Act" or the "Act,,).1 Section 76.1002(c) (1) of those

rules, which implements Section 628(c) (2) (C) of the Act,

prohibits cable operators from entering into exclusive

distribution arrangements with vertically integrated programmers

that extend into areas that are not served by cable. 2 Viacom has

supported the Commission's rule.

All three of the §X parte presentations referenced above

address issues raised by NRTC in a petition for reconsideration

urging the Commission to change the rule. 3 The issue raised by

NRTC in its petition for reconsideration is a narrow one --

whether section 628(c) (2) (C) of the 1992 Cable Act prohibits not

Pub. L. No. 102-385, 106 Stat. 1460 (1992).

2 47 CFR S 76.1002 (c) (1) (1993). Under Section
76.1002(c) (2) of the Commission's rules, a cable operator may
enter into exclusive distribution arrangements with vertically
integrated programmers in areas served by cable if the Commission
first determines that the arrangement is in the pUblic interest.
Id. § 76.1002(c)(2) (1993).

3 Petition for Reconsideration of the National Rural
Telecommunications cooperative ("NRTC"), MM Docket No. 92-265
(June 10, 1993). Viacom filed an Opposition to NRTC's petition
for reconsideration on July 14, 1993. Viacom opposition to
Petition for Reconsideration, MM Docket No. 92-265 (July 14,
1993) .
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only exclusive distribution arrangements between cable operators

and vertically integrated programmers, as determined by the

Commission, but also exclusive arrangements between vertically

integrated programmers and multichannel video programming

distributors ("MVPDs") other than cable operators ("non-cable

distributors") that extend into areas unserved by cable. NRTC

and DirecTv argue that such arrangements should be prohibited at

all times and in all circumstances. DirecTv goes even further

and requests a Commission determination that gll exclusive

contracts between vertically integrated programmers and non-cable

distributors with respect to areas served by cable are

presumptively disfavored under the law.

Viacom submits that the interpretations of the statute

advanced by NRTC and DirecTv would stand the 1992 Cable Act on

its head by placing cable operators, who were the principal

targets of the 1992 Cable Act's program access requirements, in a

more favorable position than non-cable distributors. The statute

contains an express standard pursuant to which a cable operator

may obtain exclusive rights within its service area, but has no

parallel provision applicable to non-cable distributors.

Accordingly, under the approach advocated by NRTC and DirecTv,

non-cable distributors would be precluded altogether from

entering into exclusive arrangements, whereas cable operators

would be free to enter into such agreements within their service

areas, subject to an appropriate public interest determination.
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contrary to the claims of NRTC and DirecTv, and as

demonstrated more fully below and in Viacom's Opposition to

NRTC's petition for reconsideration in this proceeding, exclusive

distribution arrangements between vertically integrated

programmers and non-cable distributors promote competition that

furthers the policy goals of the 1992 Cable Act. Indeed, the

very agreements between Viacom and United states Satellite

Broadcasting Company, Inc. ("USSB") that are attacked by NRTC and

DirecTv in their filings demonstrate the wisdom of the

Congressional and Commission decisions to allow programmers to

enter into exclusive arrangements with non-cable distributors. 4

The Viacom/USSB agreements will fully preserve the opportunity

for consumers throughout the United states to receive viacom's

program services via DBS technology. At the same time, they will

help to prevent the creation of a DBS "monopoly in the sky" by

enabling USSB to compete effectively against DirecTv, which

otherwise could utilize its greater transponder capacity to crush

its smaller rival.

4 It is Viacom's understanding that USSB also has entered
into an exclusive arrangement with Time Warner Entertainment
Company, L.P. regarding certain Time Warner program services.
Those arrangements are also attacked by NRTC and DirecTv in their
filings.
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II. Viacom's Exclusive Agreements with USSB will Allow USSB
to Compete Effectively with other DBS Distributors and
Cable operators and will Benefit Consumers by
Increasing the Diversity of Programming Available From
DBS Distributors

In their filings, NRTC and DirecTv argue that USSB's

exclusive agreements with Viacom and other programmers will

prevent NRTC and DirecTv from competing against USSB and,

ultimately, will hobble the ability of DBS to provide competition

to entrenched cable operators. Contrary to their claims,

however, the agreements are fully consistent with the

commission's current position regarding exclusive arrangements

with non-cable distributors, and serve to increase both

competition' and program diversity.

In order to appreciate fully the infirmities of the position

advanced by NRTC and DirecTv, it is appropriate first to correct

the fundamentally distorted portrayal of the DBS marketplace

contained in their filings. Currently, two entities -- USSB and

DirecTv, a subsidiary of Hughes Communications Galaxy, Inc.

("Hughes") -- have commenced DBS operation. As a result of its

superior transponder capacity, DirecTv ultimately will be able to

provide consumers with up to 150 channels of programming. USSB,

on the other hand, will be able to provide consumers only

approximately 30 channels of programming because of its more

limited transponder capacity. Between them, however, DirecTv and

USSB will be able to provide the DBS consumer with essentially

all of the programming available to cable subscribers. Indeed,
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with approximately 180 channels of programming available from

DirecTv and USSB, DBS consumers will have access to sUbstantially

more program options than are currently available to the vast

majority of cable subscribers.

In developing its business plan, USSB recognized that its

limited transponder capacity placed it at a severe competitive

disadvantage with respect to DirecTv. Indeed, DirecTv will have

de facto exclusivity for much of its programming -- regardless of

what determination the FCC makes in response to the NRTC petition

for reconsideration -- because USSB simply cannot match the sheer

number of services that can be offered by DirecTv. USSB

concluded that to be a viable DBS competitor it would need to

differentiate its program offerings from those of DirecTv.

Accordingly, USSB entered into exclusive DBS distribution

arrangements with Viacom for the delivery of several of Viacom's

program services. s The arrangements allow USSB to attract

customers by offering programming that is differentiated from

that available from DirecTv, thereby helping USSB to become a

viable DBS distributor. For Viacom, the exclusive arrangements

guarantee that its program services will be marketed aggressively

S It should be noted that Viacom's arrangements with USSB
are exclusive only with respect to DBS and are themselves sUbject
to the consent decree that Viacom entered into in 1993 (the
"Viacom Decree"), at the same time the Primestar Partners entered
into their own ~ree. The Viacom Decree essentially provides
that Viacom pro ·,nming will be made available to DBS subscribers
from each DBS orbital slot, thus ensuring that exclusive
arrangements are not used to limit competition.



- 7 -

to DBS customers. 6 But most important, Viacom's exclusive

arrangements with USSB help to ensure that there will be at least

two viable competitors in DBS at the 101 0 orbital slot. In the

absence of USSB's exclusive arrangements, there can be no

assurance that there will be any competitor in DBS to Hughes's

DirecTv.

The Viacom/USSB arrangements will be equally beneficial for

consumers. First, it must be stressed that all DBS consumers

throughout the country will have access to Viacom programming via

USSB's system. In addition, by helping USSB to become a viable

DBS distributor, Viacom's exclusive arrangements will help to

ensure that DBS consumers have a choice between DBS distributors.

The approach urged by DirecTv and NRTC, however, would

effectively prevent USSB from offering a distinctive service in

competition with DirecTv. Given Hughes' majority ownership of

the DBS transmission system (the DBS satellites) and resulting

control over the selection and distribution of program services,

the likely consequence of the NRTC/DirecTv approach would be a

concentration of power in DBS like that existing in cable. 7 such

6 The Commission has acknowledged that exclusive
arrangements create incentives for distributors to aggressively
promote and sell a particular service. New England Cable News,
FCC 94-133, , 33 (rel. June 1, 1994) ("New England Cable News").

7 Indeed, a DBS monopolist could well exert~ monopoly
power than a cable operator because a DBS distributor's
"bottleneck" control would extend nationwide, while even the
largest cable operator serves approximately 27% of cable
subscribers nationally.
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a "monopoly in the sky" would harm both consumers desiring DBS

service and programmers dependent on distributors for delivery of

their program services to consumers.

DirecTv claims that the benefits afforded by the exclusive

distribution arrangements are outweighed by the "economies of

'one-stop shopping.'" DirecTv Ex Parte Presentation at 11.

Contrary to DirecTv's assertions, however, there is nothing to

preclude the establishment of agents authorized to sell the

program services of both distributors, if the distributors deem

such a practice to be in their best business interests. Indeed,

this is the pattern that has developed in the TVRO market.

Furthermore, an existing agreement between USSB and Hughes to

utilize the Digital Satellite System receive system8 enables

consumers to use the same equipment to obtain programming from

both USSB and DirecTv. Thus, the convenience of one-stop

shopping is by no means precluded by Viacom's exclusive

distribution arrangements. 9 Further, DirecTv has provided no

evidence to support its contention that a consumer sUbscribing to

both DirecTv's and USSB's DBS services will "almost certainly"

pay more than if the consumer were able to buy a comprehensive

8 ~ USSB's Ex Parte Response to Ex Parte Presentation
by the National Rural Telecommunications Cooperative, MM Docket
No. 92-265, at 6 (Jan. 24, 1994) ("USSB Response").

9 In that connection, DirecTv's President has stated
publicly that DirecTv intends to work with USSB to make it easy
for the consumer to order services from each distributor.
DirecTv and the NRTC: Partners in Rural America, TVRO Magazine,
June 1994, at 25.
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package available from one DBS distributor. DirecTv ~ Parte

Presentation at 11. USSB and OirecTv already have announced the

prices for their services. See USSB Ex Parte Presentation in MM

Docket No. 92-265 (Apr. 25, 1994). A subscriber purchasing the

most expensive package from each of USSB and OirecTv would pay

less than $65 to obtain HBO, Showtime, The Movie Channel,

Cinemax, FLIX, The Disney Channel, Encore and more than 35

advertiser-supported satellite services. A review of prices from

several cable operators throughout the country indicates that a

subscriber purchasing a comparable package of program services

would pay well in excess of that amount. See Attachment A.

Moreover, OirecTv has made no claim that the price to subscribers

would be lower if it were able to offer a comprehensive package

of the same services. Indeed, contrary to DirecTv's unsupported

statement, subscribers in the TVRO market (who often subscribe to

the packaged offerings of several distributors) generally pay

~ in the aggregate to obtain a variety of program services

from multiple sources than a cable subscriber receiving a

comparable package from a single source .10

10 For example, a TVRO subscriber can obtain a program
package containing twenty-seven advertiser-supported (or "basic")
program services and three premium services from Showtime
Satellite Networks and a package containing three additional
premium services from NRTC-Steuben Rural TV for a total of $56
per month. (In addition, the TVRO owner can receive
approximately 75 channels of programming "in-the-clear" for no
cost. ~ Comments of the Satellite Broadcasting and
communications Association of America in CS Docket No. 94-48,
filed June 29, 1994.) A cable subscriber living in San Diego,

(continued... )
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Even if DirecTv were able to distribute the Viacom program

services along with USSB, there is no guarantee that DirecTv

would price all of its services in a way that would promote

competition. For example, there appears to be nothing in the

FCC's regulations that would preclude DirecTv from maintaining a

low price for program services also offered by USSB and charging

consumers higher prices for other program services that USSB

would be unable to provide because of its inherent transponder

capacity limitations. If, as a result of OirecTv's

implementation of this type of pricing scheme, USSB were unable

to become a viable competitor, consumers would be left totally at

the mercy of monopoly pricing by DirecTv. In sum, in the absence

of exclusive programming arrangements, the disparity in

transponder capacity and OirecTv's own exclusive arrangements (~

facto and otherwisell
) would likely result in a situation where

the only source of "one-stop shopping" would be DirecTv -- which

could then exploit its advantage to monopolize the entire

national OBS business and charge monopoly rents as a result.

lO( ••• continued)
california, would pay approximately $69 per month to obtain 25
advertiser-supported satellite program services and six premium
services. See Attachment A for additional examples of cable
rates.

11 See infra note 14 (discussing OirecTv's existing
exclusive arrangements with movie studios and non-vertically
integrated program services.).
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Notwithstanding the generally acknowledged benefits of

exclusive arrangements,12 DirecTv claims that the driving force

behind the USSB agreements is a desire by cable operators to

"fragment the emerging DBS market and to sUbstantially weaken DBS

competitors" or to "impede the competitive development of the DBS

industry." DirecTv Ex Parte Presentation at 5, 10. DirecTv's

idea of a "non-fragmented" DBS market, however, is apparently a

market with only one viable DBS distributor. As explained above,

the exclusive arrangements at issue help to create competition in

that market by preventing the establishment of a OBS distribution

monopoly -- a result that would harm both consumers and

programmers seeking distribution outlets for their program

services. 13

In an attempt to remove the focus from the pro-consumer

benefits inherent in viacom's USSB arrangements, DirecTv

hypothesizes a scenario in which strategic application of the use

of exclusive arrangements would allegedly render the program

~, ~, First Report and Order, 8 FCC Rcd at 3384.

13 Moreover, OirecTv and NRTC have failed to offer any
legitimate rationale as to why Viacom would seek to "hobble" OBS.
As demonstrated by Viacom in its petition for reconsideration in
MM Docket No. 92-265, the harm to Viacom as a programmer that
would result from the failure of alternative distribution
technologies to emerge as viable competitors to cable far
outweighs any potential benefits that would flow to Viacom from
its cable operations. ~ Viacom Petition for Reconsideration
and Clarification, MM Docket No. 92-265, at 7-8 (filed June 10,
1993). Rather, Jgrammers such as Viacom have every incentive
to ensure that _re is vigorous competition in program
distribution. Viacom's exclusive arrangements with USSB are
designed to ensure that such competition will emerge.
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access rules a nUllity. Id. at 19. This, however, must be seen

for what it is -- a scare tactic that is wholly removed from

reality. For example, DirecTv claims that, under Viacom's

approach, Viacom could just as easily enter into an exclusive

distribution arrangement with Primestar, a DBS distributor

controlled by a consortium of cable operators. ~. at 13. In

fact, such a result is flatly prohibited by the Viacom Decree.

Viacom Decree § IV(A)l.(j). Indeed, Viacom specifically

negotiated with the state signatories to the Viacom Decree for

the right DQt to have to sell its program services to Primestar

or any other MSO-controlled entity -- even if Primestar or such

other MSO-controlled entity were the only DBS distributor at a

given orbital location. Viacom Decree § IV(A)l.(j)viii). If

Viacom wanted to "hobble" DBS as an effective competitor to

cable, Viacom surely would not have specifically negotiated for

that right.

NRTC also asserts that the USSB/viacom exclusive

distribution arrangements will restrict program diversity. Thus,

NRTC claims that "according to USSB . . . . [a] diversity of

video programming sources is unimportant. A plethora of voices

is unnecessary." Second NRTC Ex Parte Presentation at 22. NRTC,

however, has it entirely backwards. USSB's position, supported

by Viacom here, is that program diversity is essential and will

in fact be promoted by permitting exclusive arrangements. It is

NRTC's approach -- to preclude DBS exclusives -- that would have
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the result of limiting program diversity in the DBS market

because valuable DBS transponder capacity would be utilized to

enable DirecTv to duplicate program offerings already available

to DBS subscribers from USSB. 14 Conversely, the USSB approach

will expand program diversity and increase the "plethora of

voices" available via DBS by permitting competitors to

differentiate their program offerings and minimize such

duplication.

In sum, contrary to the protestations of NRTC and DirecTv,

the exclusive arrangements between Viacom and USSB will not

hamper the viability of the DBS industry. Rather, they will

serve to foster competition in the distribution of program

services, to the ultimate benefit of consumers and programmers.

Not only would the approach advocated by NRTC and DirecTv limit

program diversity, but, by preventing USSB from being a viable

competitor to DirecTv, the NRTC/DirecTv approach would recreate

14 Indeed, Viacom is perplexed about DirecTv's and NRTC's
concern regarding USSB's exclusive arrangements. It is Viacom's
understanding that DirecTv, for which NRTC will reportedly serve
as the exclusive distributor in rural areas, has entered into
exclusive arrangements for its pay-per-view movie offerings.
These pay-per-view movie offerings will generally be made
available to DBS consumers, via DirecTv's exclusive arrangements,
sUbstantially prior to the time at which the same movies will be
made available over USSB's premium services. DirecTv also has
entered into exclusive distribution arrangements with non­
vertically integrated programmers. See DirecTv Ex Parte
Presentation at 14-15. In any event, as discussed above,
DirecTv's significantly greater transponder capacity will give it
de facto exclusivity with respect to a large number of popular
program services.
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the very dangers that led to passage of the 1992 Cable Act,

raising the specter of a cable-like, DBS "monopolist in the sky."

III. The 1992 Cable Act's Legislative History Supports the
Commission's Conclusion That Non-Cable Exclusives Are
Not Prohibited

In an attempt to support its reading of the statute, NRTC

spends a large portion of its pleadings discussing congressional

intent with respect to exclusive arrangements between vertically

integrated programmers and non-cable distributors. ~,~,

First NRTC Ex Parte Presentation at 4-5, 8-10; Second NRTC Ex

Parte Presentation at 8-24. Significantly, the examples NRTC

cites from the legislative history do not support its strained

reading of section 628(c) (2) (C). Indeed, those examples indicate

that the harm Congress sought to address flowed from the grant of

exclusive distribution rights to cable operators. 15 They do not

even remotely suggest that Congress was concerned about exclusive

arrangements with non-cable distributors.

To the contrary, the legislative history indicates that the

1992 Cable Act was not designed to prohibit or restrict all

exclusive arrangements, but only those in which cable operators

are granted exclusive distribution rights -- the very type

15 As indicated by Home Box Office in its ~ parte filing,
the legislative history referenced in the NRTC filings deals with
matters such as the market power of cable operators or non-cable
distributors' support of the program access provision. See Ex
Parte Response of Home Box Office to Ex Parte Presentations of
the National Rural Telecommunications Cooperative, MM Docket
No. 92-265, at 4-5 (Apr. 15, 1994).
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precluded by the Commission in section 76.1002(c) of its rules.

For example, the Conference Committee Report accompanying the

1992 Cable Act clearly states that "the regulations

required . . . prohibit exclusive contracts and other

arrangements between a cable operator and a vendor .. "H.R.

Conf. Rep. No. 862, 102d Cong., 2d Sess. at 92 (1992), reprinted

in 1992 U.S.C.C.A.N. 1231, 1274 ("Conference Report"). There

simply is no evidence in the record that Congress was concerned

about exclusive distribution arrangements with non-cable

distributors or that the statutory provision was intended to have

the broad scope advocated by NRTC and DirecTv.

Moreov~r, notwithstanding NRTC's claims, it is DQt

"inconceivable" that Congress intended only to prohibit exclusive

grants to cable operators in areas unserved by cable. As the

Commission found in the First Report and Order cable operators

had obtained exclusive distribution rights that prohibited the

distribution of programming by others into areas unserved by

cable. 16 By preventing cable operators from entering into such

arrangements, Congress ensured that consumers in all areas would

be able to receive the same programming available to consumers

with access to cable. There simply is no indication in the

record that the exclusivity provisions of the 1992 Cable Act were

designed to do more than this. On the contrary, the record is

replete with references acknowledging the pro-competitive aspects

16 8 FCC Rcd at 3378.



- 16 -

of exclusive arrangements. See,~, S. Rep. No. 92, 102d

Cong., 1st Sess. 28 (1991), reprinted in 1992 U.S.C.C.A.N. 1133,

1161; 138 Congo Ree. H6537 (daily ed. July 23, 1992) (statement

of Congo Schaeffer).

IV. NRTC's and DirecTv's Interpretation of the Program
Access Provision stands the 1992 Cable Act On Its Head
By Placing Cable Operators in a More Favorable
Regulatory position than Non-Cable Distributors

As demonstrated above, Viacom's exclusive arrangements with

USSB will enhance diversity and strengthen competition within the

DBS market. Moreover, the legislative history supports the

conclusion that the exclusivity provisions of sections

628(c} {2} (C) and (D) were designed to limit the ability of

vertically integrated programmers to enter into exclusive

arrangements with cable operators, and not to preclude or

otherwise limit exclusive arrangements with non-cable

distributors. Thus, section 76.1002(e} (1) of the Rules adopted

by the Commission reflects Congressional intent and was

appropriately crafted to implement the fundamental statutory

objectives. Nevertheless, NRTC and DirecTv urge the Commission

to reverse course and adopt a strained interpretation of the

statute that, as shown below, would effectively place cable

operators -- who exercise effective monopoly power -- in a more

favored regulatory position than non-cable distributors.

The 1992 C . Le Act was based, in large part, on

congressional findings that cable operators were able to exert
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undue market power. See,~, 1992 Cable Act § 2(a) (2), 106

Stat. at 1460 ("Without the presence of another multichannel

video programming distributor, a cable system faces no local

competition. The result is undue market power for the cable

operator as compared to that of consumers and video

programmers."). Because of that market power, Congress found

that "cable operators have the incentive and ability to favor

their affiliated programmers" and that "[v]ertically integrated

program suppliers also have the incentive and ability to favor

their affiliated cable operators over nonaffiliated cable

operators and programming distributors using other technologies."

Id. § 2(a) (5), 106 stat. at 1460. 17

In light of these findings, one of the principal policy

objectives underlying the 1992 Cable Act is to make available to

the pUblic a diversity of views and information by fostering the

development of competing video programming distributors. Id.

§ 2(b) (1), 106 Stat. at 1463. section 628 of the Act in

particular was intended to encourage competition by DBS and other

alternative MVPDs in order to lessen the market power of cable

operators and to enhance diversity in the distribution of video

programming. 1992 Cable Act § 19, 106 Stat. at 1494; ~~

Time Warner Cable, FCC 94-132, ! 23 (re!. June 1, 1994) ("Time

17 Based upon these findings, Congress made clear that the
1992 Cable Act was intended to ensure that cable operators do not
continue to have undue market power vis-A-vis video programmers
and consumers. Id. § 2(b) (5), 106 Stat. at 1463.


