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WRITER'S DIRECT DIAL

(202) 828-98 I 2

William F. Caton
Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C.

Re: Notification of Pennitted Ex Parte Presentations ­
:MM Docket No. 92-265

Dear Mr. Caton:

Pursuant to Sections 1.1206(aX1) and (aX2) of the Commission's Rules, Cole,
Raywid & Braverman, on behalf of Superstar Satellite Entertainment and United Video,
hereby submit an original and one copy of this Memorandum and Attachment regarding
permitted ex parte presentations in the above-referenced docket.
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On Wednesday, November 3, 1994, Kim Koontz Bayliss of United Video and
John D. Seiver of Cole, Raywid & Braverman, met with James Coltharp of the Office of
Commissioner Andrew C. Barrett at 10:30 am., spoke with Jill Luckett of the Office of
Commissioner Rachelle Chong at 9:00 a.m., and spoke with David Solomon and Steve Bailey
of the Office of General Counsel at 1:00 p.m. These meetings, and the filing of this letter
and attachment, all preceded the release of the Commission's Meeting Agenda the afternoon
ofNovember 3rd.

At these meetings and in these conversations, discussions concerned the
attached letter and oppositions to Petitions for Reconsideration filed by Superstar Satellite
Entertainment and United Video in the rulemaking proceedings referenced above. In
swnmary, the position of Superstar Entertainment and United Video expressed at these
meetings and in these conversations is as follows:

• The 1992 Cable Act does not provide for a damage remedy for program
access cases;

• The Commission's initial Report and Order and subsequent rulings
specifically confirm that no authority for damage awards exists;

• Program access complainants can "win" without a showing of
competitive harm; damages can only be awarded where competitive
harm has been demonstrated;

• Existing program access complaint process and rules are not designed
for evaluating and awarding damages;

• Even one of the biggest proponents of a damage remedy, the NRTC,
through its Direc1V affiliate, acknowledges that the existing rules are
working; and

• The fact that price differentials are allowed -- and in some instances
encouraged -- and other differentials are considered de minimis,
undercut any notion of the propriety of a damage remedy for price
differentials.
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If you have any questions, ple2Se contact the undersigned.

Attachment

cc: Jim Coltharp (w/Attch.)
Lisa Smith (w/Attch.)
Merrill Spiegel (wiAttch.)
Maureen OConnell (w/Attch.)
Jill Luckett (w/Attch.)
James Casserly (w/Attch.)
Mary P. McManus (w/Attch.)
David Solomon (w/Attch.)
Steve Bailey (w/Attch.)
William Kennard (w/Attch.)
(All By Hand Delivery)
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WRITER'S DIRECT DIAL

(202) 828·98 I 2

William F. Caton, Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

He: MMDocket No. 92-265

Dear Mr. Caton:

Pursuant to 47 C.F.R § 1.1206, enclosed are two copies of correspondence sent
today to Chainnan Hundt, Commissioners Barrett, Quello, Ness and Chong, Diane Hofbauer,
James Coltharp and Rosalee Chiara.

If you have any questions concerning this submission, please contact the
undersigned.

Enclosures
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cc: Commissioner Andrew C. Barrett
Commissioner James H. Quello
Commissioner Susan Ness
Commissioner Rachel B. Chong
Diane Hofbauer
James Coltharp
Rosalee Chiara
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Honorable Reed E. Hundt
Chairman
Federal Communications Commission
1919 M Street, NW
Washington, OC 20554

Re: Ex Parte: MM Docket No. 92-265 - - Pmgnun Access

Dear Chairman Hundt:

We are counsel to Superstar Satellite Entertainment, which serves the 1VRO
market as both a satellite superstation programmer and a multichannel video program
distributor ("MVPD"). As a superstation programmer, Superstar was a pioneer in granting
MVPDs easy access to superstation signals. As a distributor, Superstar is the largest program
packager in the C-band satellite business.

Over the past few months, you have received numerous submissions concerning
prior requests for reconsideration of the Program Access Rules adopted last year and
published in 47 C.F.R §§ 1000, ~~. In particular, we are troubled by a recent ex parte
letter from the ftnn of Hardy & Ellison on May 24, 1994, arguing for the inclusion of a
damage remedy and attorneys' fees in the section of the Rules governing program access
complaints.
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In adopting its program access rules, the Commission already considered and
properly rejected such damage awards. Program access complaints are being filed, processed
and resolved by the Commission. In short, the complaint process is working.

In its rules the Commission has made the program access complaint process
extremely simple. Anyone can easily file a complaint even without an attorney, and the
Commission's staffwill effectively process that complaint. Indeed, the complaint process is
now so simple that it encourages any program distributor negotiating contract rates to file a
complaint simply for purposes of negotiation. Pennitting attorneys' fees and additional
damage awards will only encourage attorneys and complainants to bring more and more
complaints and there will simply be no check on this process. The Commission will be
flooded with complaints that have no basis under the law, but may be useful for the
complainant to gain undue advantage in contract negotiations. Furthermore, it would be
unconscionable and unprecedented to award damages and attorneys' fees in cases of first
impression before the Commission under the new law. The current penalties including rate
reductions, forfeitures and the high cost of participating in rate proceedings before the
Commission is more than enough incentive to ensure compliance with the program access
provisions of the Cable Act.

The Hardy and Ellison letter makes unfounded and unsupported allegations
regarding rate differentials between cable and the lVRO market. There are already sufficient
remedies under the Commission's rules to address any alleged grievances in this area. It is
inappropriate to argue in ex JX111e letters to the Commissioners that additional penalties should
be imposed in such cases.

Appropriate Remedies Under the Pmgmm Access Rules

Superstation programmers such as Superstar face a unique situation since entry
into their market is completely open and unimpeded. Unlike other program networks, the
superstation programmers have no proprietary rights in the programming. Anyone willing to
make the necessary investment in a satellite uplink and transponder can distribute
superstations.

Nonetheless, Congress saw fit to include superstation programmers within the
reach of the program access provisions, but wisely limited the available remedies. In the
Commission's rulemaking proceeding some parties argued that the Commission should

12799.1
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expressly include damage remedies for price differentials in violation of the program access
rules. In its Report and <Eder, the Commission correctly found that in most cases, only
amendments to the agreement will be the appropriate remedy and that at most, forfeitures
under Title V would be appropriate. I It has been argued that because damages for violation
of the Title II common carrier antidiscrimination provisions could be awarded, the
Commission should be able to award damages for violation of program access. That
argument is misleading.

First, Congress did not direct the Commission to employ Title II remedies.
Although Congress authorized the Commission to order "appropriate" remedies, including the
power to establish prices, terms and conditions, in 47 U.S.C. § 628(eXl) Congress granted
authority to the Commission to utilize only those "additional" remedies available under Title
V, or any other provision of this Act. 47 U.S.C. § 628(eX2). Because none of the
programmers are "common carriers" subject to Title II, none of Title II's damage remedies are
"available".

Second, damage awards in a Title II common carrier proceeding do not include
the types of awards Mr. Ellison's clients would like under the program access rules. In
common carrier proceedings damages are not calculated as the difference between the rates
charged to the complaining distributor and similarly situated competing distributors. The
"difference between one rate and another is not the measure of damages... ".2 The actual
measure of damages in a common carrier proceeding is limited to the particular profits which
are lost due to customers subscribing to a competitor's service.3 Mr. Ellison's clients, on the
other hand, want the distributor to be able to recover the difference between the rate paid for
programming and the rate the "favored" distributors paid, regardless of lost profits.
Significantly, many of these same distributors have not passed on their cost savings to their
customers. It would thus be wholly inequitable to force the program vendors to underwrite
the distributors' profit margins by charging lower prices, while at the same time the
distributors do not pass the savings on to their customers. Accordingly, because price

lIn re Implementation of Sections 12 and 19 of the Cable Television Consumer Protection
and Competition Act of 1992, 8 F.C.C. Red. 3359, 3420 (1993).

2I.c.C. y. United States, 289 U.S. 385, 389 (1933); Illinois Bell Telephone Co. y.
American Telephone and Iele~h Co., 66 RR2d 919, n. 13 (1989).

3L.C.C.., 289 U.S. at 390.
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differentials are not damages ooder Title II, the entire argument supporting the inclusion of a
Title II damage remedy is without justification.

Moreover, refusing damage awards makes eminent sense. Here, the cable and
lVRO services are "unlike" ("likeness" being another prerequisite for recovery in a common
carrier proceeding) and it would be purely speculative to assume that the price of
programming charged to a distributor alone caused a customer not to subscribe to a particular
technology for delivery of programming.4 Accordingly, awarding damages -- even as "lost
profits" -- would be purely speculative and not based on any business or market evidence.
Most likely, a damage remedy would have the in tenvrem effect of multiple complaints
against multiple programmers, forcing a settlement regardless of entitlement to lower rates.

Indeed, Mr. Ellison has indicated that his firm has already submitted "ten-day
notice letters" to several programmers and intends to send such letters to a number of other
programmers. The additional award of a damage remedy will only encourage such
complaints, rewarding litigious distributors who need only file a short complaint with the
Commission to avail themselves of lower rates. What Mr. Ellison fails to indicate is that far
from "rtmning into stone walls fortified by the fact that the programmers have little or no
incentive to negotiate" is an oodeniable fact that Superstar, as many other programmers, have
discoooted their rates 15 - 400.10 as a result of program access implementation. Apparently,
for some distributors, that is simply not enough.5

4Throughout the Comments in the lUlderlying proceeding, the program vendors
demonstrated that delivery of signals to cable operators is not "like" the service provided to
HSD distributors who simply authorize billing and collect for services that carriers directly
provide to HSD owners. To the extent that program access rules determine the degree of
"likeness" the purpose of comparison, the rules still provide justification for price differentials
based on "offering of service," 47 C.F.R § l002(bXl). As set forth in the comments and as
set forth in the prior complaint proceedings, the additional costs and risks in serving the
backyard dish market, including additional investment necessary to technically deliver,
market, and make the service successful, differentiate the services that are being provided.

sThese distributors should also be attentive to the thrust of the ex parte rules.
Proceedings become "restricted" if a party intends to file a complaint. 47 C.F.R
§ 1.1208(bX2). If these distributors live up to their statements on the record, complaint
proceedings will be instituted. It would mock the ex parte rules now i~ in the reconsideration
of the program access rules that will apply to the disposition and resolution of those
complaints, potential complainants could lobby for additional remedies.
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Superstar is highly respected in the backyard dish market, and has led
development of that market from the time of inception in 1987. Superstar took tremendous
business risks and invested substantial time and resources in developing this market and
making its programming available to all distributors at fair prices. Maximizing distribution is
clearly in Superstar's interest, and the complaints of a few distributors who seek to have a few
more pennies reduced from their rates ring hollow when they have failed to reduce their
prices to their subscribers.

The fear of large damage recovery is unrelated to any expected or predicted
harm and will simply force program vendors to give in to all complaining distributors.
Superstation programmers face competition at the program creation and distribution levels of
their business. There is no reason why the vendors should be further constrained by the
threats of multiple damage awards from distributors complaining of discrimination but
benefitting from substantial discoWlts.

Respectfully,

John D. Seiver

cc: William F. Caton (2 copies, pursuant to
ex parte roles )

Commissioner Andrew C. Barrett
Commissioner James H. Quello
Commissioner Susan Ness
Commissioner Rachel B. Chong
Diane Hofibauer
James Coltharp
Rosalee Chiara
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