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vides that "[a]ny person who is a outset of § 409(a) as one "with re
fiduciary with respect to a plan who speet to a plan," but the fiduciary's
breaches any of the responsibilities, potential personal liability is "to
obligations, or duties imposed upon make good to such plan any losses to
fiduciaries by this title shall be per- the plan . . . and to restore to such
sonally liable to make good to such plan any profits of such fiduciary
plan any losses to the plan resulting which have been made through use
from such breach, and to restore to of assets of the plan. "
such plan any profits of such fidu- (b) Nor can a private cause of
ciary which have been made through action for extra-contractual damages
use of assets of the plan by the be implied. While respondent is a
fiduciary, and shall be subject to member of the class for whose ben
such other equitable or remedial re- efit ERISA was enacted and, in view
lief as the court may deem appropri- of the pre-emptive effect of ERISA,
ate, including removal of such fidu- there is no state-law impediment to
ciary." implying a remedy, legislative intent

Held: Section 409(a) does not pro- and consistency with the legislative
vide a cause of action for extra-con- scheme support the conclusion that
tractual damages to a beneficiary Congress did not intend the judiciary
caused by improper or untimely pro- to imply such a cause of action. The
cessing of benefit claims. civil enforcement provisions of

(a) The text of § 409(a) contains no § 502(a) provide strong evidence that
express authority for an award of Congress did not intend to authorize
such damages, and there is nothing other remedies that it did not incor
in the text to support the conclusion porate expressly.
that a delay in processing a disputed 722 F2d 482, reversed.
claim gives rise to a private cause of Stevens, J., delivered the opmlOn
action for compensatory or punitive of the Court, in which Burger, C. J.,
relief. Rather, the text shows that and Powell, Rehnquist, and o'Con
Congress did not intend to authorize nor, JJ., joined. Brennan, J., filed an
~ny relief except for the plan itself. opinion concurring in the judgment,
Not only is the relevant fiduciary in which White, Marshall, and
relationship characterized at the Blackmun, JJ., joined.

[473 US 136]
Justice Stevens delivered the

opinion of the Court.

[1a] The question presented for
decision is whether, under the Em
ployee Retirement Income Security
Act of 197.l1 (ERISA), a fiduciary to
an employee benefit plan may be
held personally liable to a plan par
ticipant or beneficiary for extra-con-

tractual compensatory or punitive
<lamages caused by improper or un
timely processing of benefit claims.

Responderit Doris Russell, a claims
examiner for petitioner Massa
chusetts Mutual Life Insurance
Company (hereafter petitioner), is a
beneficiary under two employee
benefit plans administered by
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petitioner for eligible employees.
Both plans are funded from the gen
eral assets of petitioner and both are
governed by ERISA.

In May 1979 respondent became
disabled with a back ailment. She
received plan benefits until October
17, 1979, when, based on the report
of an orthopedic surgeon, petition
er's disability committee terminated
her benefits. On October 22, 1979,
she requested internal review of that
decision and, on November 27, 1979,
submitted a report from her own
psychiatrist indicating that she suf
fered from a psychosomatic disabil
ity with physical manifestations
rather than an orthopedic illness.
After an examination by a second
psychiatrist on February 15, 1980
had confirmed that respondent was
temporarily disabled, the plan ad
ministrator reinstated her benefits
on March 11, 1980. Two days later
retroactive benefits were paid in
full. I

Although respondent has been
paid all .benefits to which she is
contractually entitled, she claims to
have been injured by the improper
refusal to pay b.enefits from October
17, 1979, when her benefits were
terminated, to March 11, 1980, when
her eligibility was restored. Among
other allegations, she asserts that
the fiduciaries administering peti
tioner's employee benefit plans are
high-ranking company officials who

[473 US 137]
(1) ignored readily available medical
evidence documenting respondent's

1. Respondent later qualified for permanent
disability benefits which have been regularly
paid.

2:.The regulations, which are authorized by
§§ 503, 505, 88 Stat 893-894, 29 USC §§ 1133,
1135 [29 uses §§ 1133, 1135], appear at 29
CFR § 2560.503-1(h) (1984). We discuss them
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disability, (2) applied unwarrantedly
strict eligibility standards, and (3)
deliberately took 132 days to process
her claim, in violation of regulations
promulgated by the Secretary of La
bor.2 The interruption of benefit pay
ments allegedly forced respondent's
disabled husband to cash out his
retirement savings which, in turn,
aggravated the psychological condi
tion that caused respondent's back
ailment. Accordingly, she sued peti
tioner in the California Superior
Court pleading various causes of ac
tion based on state law and on ER
ISA.

Petitioner removed the case to the
United States District Court for the
Central District of California and
moved for summary judgment. The

.District Court granted the motion,
holding that the state-law claims
were pre-empted by ERISA and that
"ERISA bars any claims for extra
contractual damages and punitive
damages arising out of the original
denial of plaintiff's claims for bene
fits under the Salary Continuance
Plan and the subsequent review
thereof." App to Pet for Cert 29a.

On appeal, the United States
Court of Appeals for the Ninth Cir
cuit affirmed in part and reversed in
part. 722 F2d 482 (1983). Although it
agreed with the District Court that
respondent's state-law causes of ac
tion were pre-empted by ERISA, it
held that her complaint alleged a
cause of action under ERISA. See
id., at 487-492. The court reasoned
that the 132 days3 petitioner took to

infra, at 144, 86 L Ed 2d, at 104-105, and n
11.

3. Petitioner argues that the review period
should be measured from November 27, 1979,
when respondent submitted her medical evi
dence, rather than from October 22, 1979, the
date she requested review, but for purposes of
our decision we accept respondent's position
on this point.
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MASSACHUSETIS MUT. LIFE INS. CO. v RUSSELL
473 US 134,87 L Ed 2d 96, 105 S Ct 3085

process respondent's claim violated ported by the text of § 409(a) and by
the fiduciary's obligation to process the congressional purpose to provide
claims in good faith and in a fair broad remedies to redress and pre-
and diligent manner. Id., at vent violations of the Act.

[473 US 138]
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488. The
court concluded that this violation
gave rise to a cause of action under
§ 409(a) that could be asserted by a
plan beneficiary pursuant to
§ 502(aX2). Id., at 489-490. It read the
authorization in § 409(a) of "such
other equitable or remedial relief as
the court may deem appropriate" as
giving it "wide discretion as to the
damages to be awarded," including
compensatory and punitive damages.
Id., at 490-491.

According to the Court of Appeals,
the award of compensatory damages
shall "remedy the wrong and make
the aggrieved individual whole,"
which meant not merely contractual
damages for loss of plan benefits, but
relief "that will compensate the in
jured party for all losses and injuries
sustained as a directand proximate
cause of the breach of fiduciary
duty," including '''damages for men
tal or emotional distress." Id., at
490. Moreover, the liability under
§ 409(a) "is against the fiduciary per
sonally, not the plan." Id., at 490, n.
8.

The Court of Appeals also held
that punitive damages could be re
covered under § 409(a), although it
decided that such an award is per
mitted only if the fiduciary "acted
with actual malice or wanton indif
ference to the rights of a participant
or beneficiary." Id., at 492. The court
believed that this result was sup-

4. Respondent did not file a cross-petition
and tli"erefore has not questioned the Court of
Appeals~ holding that her state-law causes of
action are pr~mptedby ERISA.

5. Because respondent relies entirely on

[1b] We granted certiorari, 469 US
816, 83 L Ed 2d 29, 105 S Ct 81
(1984), to review both the compensa
tory and punitive components of the
Court of Appeals' holding that § 409
authorizes recovery of extra-contrac
tual damages.4 Respondent defends
the judgment of the Court of Ap
peals both on its reasoning that
§ 409 provides an express basis for
extra-contractual damages, as well
as by arguing that in any event such
a private remedy should be inferred
under the analysis employed in Cort
v Ash, 422 US 66, 78, 45 L Ed 2d 26,
95 S Ct 2080 (1975). We reject both
arguments.

[473 US 139]

I

As its caption implies, § 409(a) es
tablishes "LIABILITY FOR BREACH OF

FIDUCIARY DUTY."5 Specifically, it pro
vides:

"(a) Any person who is a fidu
ciary with respect to a plan who
breaches any of the responsibili
ties, obligations, or duties imposed
upon fiduciaries by this title shall
be personally liable to make good
to such plan any losses to the plan
resulting from each such breach,
and to restore to such plan any
profits of such fiduciary which
have been made through use of
assets of the plan by the fiduciary,
and shall be subject to such other
equitable or remedial relief as the

§ 409(a), and expressly disclaims reliance on
§ 502(aX3), we have no occasion to consider
whether any other provision of ERISA autho
rizes recovery of extra-contractual damages.
Tr. of Oral Arg. 31-32.
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court may deem appropriate, in
cluding removal of such fiduciary.
A fiduciary may also be removed
for a violation of section 411 of
this Act."6 88 Stat 886, 29 USC
§ 1109(a) [29 USCS § 1109(a»).

Sections 501 and 502 authorize,
respectively, criminal and civil en
forcement of the Act. While the for
mer section provides for criminal
penalties against any person who
willfully violates any of the report
ing and disclosure requirements of
the Act,7 the latter section identifies
six types of civil actions

[473 US 140]
that may be

brought by various parties. Most rel
evant to our inquiry is § 502(a),
which provides in part:

"A civil action may be
. brought-

"(1) by a participant or benefi
ciary-

"(A) for the relief provided for
in subsection (c) of this section, or

"(B) to recover benefits due to
him under the terms of his plan,
to enforce his rights under the
terms of the plan, or to clarify his
rights to future benefits under the
terms of the plan;

"(2) by the Secretary, or by a
participant, beneficiary or fidu-

6. Section 411 prohibits any person who has
been convicted of certain enumerated offenses
from serving as an administrator or fiduciary
of a regulated plan. See 88 Stat 887, 29 USC
§ 1111 [29 uses § 1111].

7. Section 501 reads as follows:
"Any person who willfully violates any por

tion of part 1 of this subtitle, or any regula
tion or order issued under any such provision,
shall upon conviction be fined not more than
$5,000 or imprisoned not more than one year,
or eoth; except that in the case of such viola
tion' by a person not an individual, the fine
impoSed upon such person shall be a fine not
exceeding $100,000." 88 Stat 891, 29 USC
§ 1131 [29 uses § 1131].
Part 1 of the subtitle, which consists of
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ciary for appropriate relief under
section 409...." 88 Stat 891, 29
USC § 1132(a) [29 USCS § 1132(a»).

[1c] There can be no disagreement
with the Court of Appeals' conclu
sion that § 502(a)(2) authorizes a
beneficiary to bring an action
against a fiduciary who has violated
§ 409. Petitioner contends, however,
that recovery for a violation of § 409
inures to the benefit of the plan as a
whole. We find this contention sup
ported by the text of § 409, by the
statutory provisions defining the
duties of a fiduciary, and by the
provisions defining the rights of a
beneficiary.

The Court of Appeals' opinion fo
cused on the reference in § 409 to
"such other equitable or remedial
relief as the court may deem appro
priate." But when the entire section
is examined, the emphasis on the
relationship between the fiduciary
and the plan as an entity becomes
apparent. Thus, not only is the rele
vant fiduciary relationship charac
terized at the outset as one "with
respect to a plan," but the potential
personal liability of the fiduciary is
"to make good to such plan any
losses to the plan . . . and to restore
to such plan any profits of such fidu
ciary which have been made through
use of assets of the plan . . . ."8

§§ 101-111, imposes elaborate reporting and
disclosure requirements on plan administra
tors. See 88 Stat 840-851, 29 USC §§ 1021
1031 [29 uses §§ 1021-1031].

8. The Committee Reports also emphasize
the fiduciary's personal liability for losses to
the plan. See HR Conf Rep No. 93-1280, p.
320 (1974), reprinted in 3 Subcommittee on
Labor and Public Welfare of the Senate Com
mittee on Labor and Public Welfare, 94th
Cong, 2d Sess, Legislative History of the Em
ployee Retirement Income Security Act of
1974, p. 4587 (Comm print 1976) (hereinafter
Leg Hist); S Rep No. 93-383, pp. 8, 32, 105
(1973), 1 Leg Hist 1076, 1100, 1173; S Rep No.
93-127, p. 33 (1973), 1 Leg Hist 619.

The floor debate also reveals that the cruci-
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[473 US 141J
To read directly from the opening

clause of § 409(a), which identifies
the proscribed acts, to the "catchall"
remedy phrase at the end-skipping
over the intervening language estab
lishing remedies benefiting, in the
first instance, solely

[473 US 142J
the plan-would

divorce the phrase being construed
from its context and construct an
entirely new class of relief avail
able to entities other than the plan.
Cf. FMC v Seatrain Lines, Inc., 411
US 726, 734, 36 L Ed 2d 620, 93
S Ct 1773 (1973); United States v
Jones, 131 US 1, 19, 33 L Ed 90, 9 S
Ct 669 (1889). This "blue pencil"
method of statutory interpretation
omitting all words not part of the
clauses deemed pertinent to the task
at hand-impermissibly ignores the

ble of congressional concern was misuse and
mismanagement of plan assets by plan admin
istrators and that· ERiSA was designed to
prevent these abUseS in the future. See 120
Cong Rec. 29932 (1974) ("[T]he legislation im
poses strict fiduciary obligations on those who
have discretion or responsibility respecting
the management, handling, or disposition of
pension or welfare plan assets") (remarks of
Sen. Williams), r~printed in 3 Leg Hist 4743;
120 Cong Rec 29951 (1974) ("This bill will
establish judicially enforceable standards to
insure honest, faithful, and competent man
agement of pension and welfare funds") (re
marks of Sen. Bentsen), reprinted in 3 Leg
Hist 4795; 120 Cong Rec 29954 (1974) ("[I]n
stances have arisen in which pension funds
have been used improperly by plan managers
and fiduciaries. . . . [T]his bill contains mea
sures designed to reduce substantially the
potentialities for abuse") (remarks of Sen.
Nelson), reprinted in 3 Leg Hist 4803; 120
Cong Rec 29957 (1974) ("In addition, fre
quently the pension funds themselves are
abused by those responsible for their manage
ment who manipulate them for their own
PUJqlOSes or make poor investments with
them") (remarks of Sen. Ribicoff), reprinted in
3 Leg Hist 4811; 120 Cong Rec 29957 (1974)
("[M]isuse, manipulation, and poor manage-

relevant context in which statutory
language subsists. See Jarecki v G.
D. Searle & Co., 367 US 303, 307, 6
L Ed 2d 859, 81 S Ct 1579 (1961). In
this case, this mode of interpretation
would render superfluous the preced
ing clauses providing relief singu
larly to the plan, and would slight
the language following after the
phrase "such other equitable or re
medial relief." Congress specified
that this remedial phrase includes
"removal of such fiduciary"-an ex
ample of the kind of "plan-related"
relief provided by the more specific
clauses it succeeds. A fair contextual
reading of the statute makes it
abundantly clear that its draftsmen
were primarily concerned with the
possible misuse of plan assets, and
with remedies that would protect
the entire plan, rather than with the
rights of an individual beneficiary.9

ment of pension trust funds are all too fre
quent") (remarks of Sen. Ribicoff), reprinted
in 3 Leg Hist 4812; 120 Cong Rec 29961 (1974)
("This legislation . . . sets fiduciary standards
to insure that pension funds are not misman
aged") (remarks of Sen. Clark), reprinted in 3
Leg Hist 4823; 120 Cong Rec 29194 (1974)
(ERISA contains "provisions to insure fair
handling of a worker's money") (remarks of
Rep. Biaggi), reprinted in 3 Leg Hist 4661;
120 ('..ang Rec 29196-29197 (1974) ("These
standards . . . will prevent abuses . . . by
those dealing with plans") (remarks of Rep.
Dent), reprinted in 3 Leg Hist 4668; 120 Cong
Rec 29206 (1974) (ERISA imposes "fiduciary
and disclosure standards to guard against
fraud and abuse of pension funds") (remarks
of Rep. Brademas), reprinted in 3 Leg Hist
4694.

9. Consistent with this objective, § 502(aX2),
the enforcement provision for § 409, autho
rizes suits by four classes of party-plaintiffs:
the Secretary of Labor, participants, beneficia
ries, and fiduciaries. Inclusion of the Secre
tary of Labor is indicative of Congress' intent
that actions for breach of fiduciary duty be
brought in a representative capacity on behalf
of the plan as a whole. Indeed, the common
interest shared by all four classes is in the
financial integrity of the plan.
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It is of course true that the fidu
ciary obligations of plan administra
tors are to serve the interest of par
ticipants and beneficiaries and, spe
cifically, to provide them with the
benefits authorized by the plan. But
the principal statutory duties im
posed on the trustees relate to the
proper management, administration,

[473 US 143]
and investment of fund assets, the
maintenance of proper records, the
disclosure of specified information,
and the avoidance of conflicts of in
terest. lO Those duties are described
in Part 4 of Title 1 of the Act, which
is entitled "FIDUCIARY RESPONSIBIL
ITY," see §§ 401-414, 88 Stat 874-890,
29 USC §§ 1101-1114 [29 uses
§§ 1101-1114], whereas the statutory
provisions relating to claim proce
dures are found in Part 5, dealing
with "ADMINISTRATION AND EN
FORCEMENT." §§ 502(a), 503, 88 Stat
891, 893, 29 USC §§ 1132(a), 1133 [29
uses §§ 1132(a), 1133]. The only sec
tion that concerns review of a claim
that has been denioo""":'§ 50S-merely
specifies that every plan shall com-

10. Accordingly, ERISA establishes duties of
loyalty and care for fiduciaries. With regard
to loyalty, the principal provision· is § 406,
which in general prohibits self-dealing and
sales or exchanges between the plan, on the
one hand, and "parties in interest" and "dis
qualified persons," on the other. See 88 Stat
879-880, 29 USC § 1106 [29 uses § 1106]. In
the same vein, § 408(cX2) prohibits compensat
ing fiduciaries who are full-time employees of
unions or employers. 88 Stat 885, 29 USC
§ 1108(cX2) [29 uses § 1108(c)(2)].

With regard to the duty of care, § 404,
among other obligations, imposes a "prudent
person" standard by which to measure fiduci
aries' investment decisions and disposition of
assets. See 88 Stat 877, 29 USC § 1104(a)(I)(B)
[29 uses § 11000a)(lXB)]. Section 404 also
mandates that "a fiduciary shall discharge his
duties with respect to a plan solely in the
intere{t of the participants and beneficiaries
and-(J\) for the exclusive purpose of: (i) pro-

104

ply with certain regulations promul
gated by the Secretary of Labor. lI

[473 US 144]
The Secretary's regulations con

template that a decision "shall be
made promptly, and shall not ordi
narily be made later than 60 days
after the plan's receipt of a request
for review, unless special circum
stances . . . require an extension of
time for processing, in which case a
decision shall be rendered as soon as
possible, but not later than 120 days
after receipt of a request for re
view." 29 CFR § 2560.503-1(h)(lXD
(1984). Nothing in the regulations or
in the statute, however, expressly
provides for a recovery from either
the plan itself or from its adminis
trators if greater time is required to
determine the merits of an applica
tion for benefits. Rather, the regula
tions merely state that a claim may
be treated as having been denied
after the 60- or 120-day period has
elapsed. See § 2560.503-1(h)(4) ("If
the decision on review is not fur
nished within such time, the claim

viding benefits to participants and their bene
ficiaries." 88 Stat 877, 29 USC § 1104(a)(l) [29
uses § 1104(aX1)].

11. Section 503 provides:
"In accordance with regulations of the Sec

retary, every employee benefit plan shall-
"(1) provide adequate notice in writing to

any participant or beneficiary whose claim for
benefits under the plan has been denied, set
ting forth the specific reasons for such denial,
written in a manner calculated to be under
stood by the participant, and

"(2) afford a reasonable opportunity to any
participant whose claim for benefits has been
denied for a full and fair review by the appro
priate named fiduciary of the decision deny
ing the claim." 88 Stat 89a, 29 USC § 1133 [29
uses § 1133].
The Secretary of Labor's rulemaking power is
contained in § 505, 88 Stat 894, 29 USC § 1135
[29 USCB § 1135].
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The voluminous legislative history

intent, explicit or implicit, either to create
such a remedy or to deny one? See, e.g.,
National Railroad Passenger Corp. v National
Assn. of Railroad Passengers, 414 US 453,
458, 460, 38 L Ed 2d 646, 94 S Ct 690 (1974)
(Amtrak). Third, is it consistent with the
underlying purposes of the legislative scheme
to imply such a remedy for the plaintiff? . . .
And finally, is the cause of action one tradi
tionally relegated to state law, in an area
basically the concern of the States, so that it
would be inappropriate to infer a cause of
action based solely on federal law?" Cort v
Ash, 422 US, at 78, 45 L Ed 2d 26, 95 S Ct
2080 (citations omitted).

[473 US 145]
II

MASSACHUSE'ITS MUT. LIFE INS. CO. v RUSSELL
473 US 134, 87 L Ed 2d 96. 105 S Ct 3085

shall be deemed denied on review" analysis employed by the Court in
(emphasis added». This provision Cort v Ash, 422 US, at 78, 45 L Ed
therefore enables a claimant to 2d 26, 95 S Ct 2080,13 respondent
bring a civil action to have the mer- argues that a private right of action
its of his application determined, for extra-contractual damages
just as he may bring an action to should be implied even if it is not
challenge an outright denial of bene- expressly authorized by ERISA. Two
fits. of the four Cort factors unquestion

ably support respondent's claim: re
spondent is a member of the class
for whose benefit the statute was
enacted and, in view of the pre-emp
tive effect of ERISA, there is no
state-law impediment to implying a
remedy. But the two other factors
legislative intent and consistency
with the legislative scheme-point
in the opposite direction. And "un
less this congressional intent can be
inferred from the language of the
statute, the statutory structure, or
some other source, the essential
predicate for implication of a private
remedy simply does not exist."
Northwest Airlines, Inc. v Transport
Workers, 451 US 77, 94, 67 L Ed 2d
750, 101 S Ct 1571 (1981). "The fed
eral judiciary will not engraft a rem
edy on a statute, no matter how
salutary, that Congress did not in
tend to provide." California v Sierra
Club, 451 US 287, 297, 68 L Ed 2d
101, 101 S Ct 1775 (1981).

Significantly, the statutory provi
sion explicitly authorizing a benefi
ciary to bring an action to enforce
his rights under the plan
§ 502(a)(1)(B), quoted supra, at 140,
87 L Ed 2d, at 102-- says nothing
about the recovery of extra-eontrac
tual damages, or about the possible
consequences of delay in the plan
administrators' processing of a dis
puted claim. Thus, there really is
nothing at all in the statutory text
to support the conclusi~at such
a delay gives rise to a private right
of action for compensatory or puni
tive relief. And the entire text of
§ 409 persuades us that Congress did
not intend that section to authorize
any relief except for the plan itself.
In short, unlike the Court of Ap
peals, we do not find in §-409 express
authority for an award of extra-eon
tractual damages to a beneficiary.12

12. In light of this holding, we do not reach
any question concerning the extent to which
§ 409 may authorize recovery of extra-<:ontrac
tual compensatory or punitive damages from
a fiduciary by a plan.

13. "In determining whether a private rem
edy is implicit in a statute not expressly
providing one, several factors are relevant.
First, is the plaintiff 'one of the class for
whose especial benefit the statute was en

I,.acted,' Texas & Pacific R. Co. v Rigsby, 241
US 33, 39, 60 L Ed 874, 36 S Ct 482 (1916)
(emphasis suppliedl-that is, does the statute
create a federal right in favor of the plaintiff?
Second, is there any indication of legislative

[1d, 2] Relying on the four-factor

nul-

con-
be

m:li-
lays
uest
um-
n of
3ea
nas
lays

I
re-

1)(i)
s or
ssly
;her
nis- I110
jca- i

~
ula-

,.
}

nay
ried
has
("If
fur-
aim

Jene-
)[29

Sec-

gto
a for
set-

nial,
Ider-

any
been
>pro-
leny-
3[29

er is
1135

:J 2d



U.S. SUPREME COURT REPORTS 87 L Ed 2d

of the Act contradicts respondent's
position. It is true that an early
version of the

[473 US 146]
statute contained a

provision for "legal or equitable"
relief that was described in both the
Senate and House Committee Re
ports as authorizing "the full range
of legal and equitable remedies
available in both state and federal
courts." HR Rep No. 93-533, p. 17
(1973), 2 Leg Hist 2364; S Rep No.
93-127, p. 35 (1973), 1 Leg Hist 621.
But that language appeared in Com
mittee Reports describing a version
of the bill before the debate on the
floor and before the Senate-House
Conference Committee had finalized
the operative language.14 In the bill
passed by the House of Representa
tives and ultimately adopted by the
Conference Committee the reference
to legal relief was deleted. The lan
guage relied on by respondent and
by the Court of Appeals below,
therefore, is of little help in under
standing whether Congress intended
to make fiduciaries personally liable
to beneficiaries for -extra-eontractual
damages.

The six carefully integrated civil
enforcement provisions found in
§ 502(a) of the statute as finally en
acted, however, provide strong evi
dence that Congress did not intend
to authorize other remedies that it
simply forgot to incorporate ex
pressly. The assumption of inadver
tent omission is rendered especially
suspect upon close consideration of
ERISA's interlocking, interrelated,
and interdependent remedial
scheme, which is in turn part of a
"comprehensive and reticulated stat-

14. Tltis provision, which was part of HR 2
as passe3 by the Senate, provided for "[c]ivil
actions for appropriate relief, legal or equita
ble, to redress or restrain a breach of any
responsibility, obligation, or duty of a fiducia
ry." HR 2, § 693, 93d Cong, 2d Sess (Mar. 4,
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ute." Nachman Corp. v Pension Ben
efit Guaranty Corp, 446 US 359, 361,
64 L Ed 2d 354, 100 S Ct 1723 (1980).
If in this case, for example, the plan
administrator had adhered to his
initial determination that respon
dent was not entitled to disability
benefits under the plan, respondent
would have had a panoply of reme
dial devices at her disposal. To re
cover the

[473 US 147]
benefits due her, she could

have filed an action pursuant to
§ 502(a)(1)(B) to recover accrued ben
efits, to dbtain a declaratory judg
ment that she is entitled to benefits
under the provisions of the plan con
tract, and to enjoin the plan admin
istrator from improperly refusing to
pay benefits in the future. If the
plan administrator's refusal to pay
contractually authorized benefits
had been willful and part of a larger
systematic breach of fiduciary obliga
tions, respondent in this hypotheti
cal could have asked for removal of
the fiduciary pursuant to §§ 502(a)(2)
and 409. Finally, in answer to a
possible concern that attorney's fees
might present a barrier to mainte
nance "_ of suits for small claims,
thereby risking underenforcement of
beneficiaries' statutory rights, it
should be noted that ERISA autho
rizes the award of attorney's fees.
See § 502(g), 88 Stat 892, as
amended, 29 USC § 1132(g)(1) [29
USCS § 1132(g)(1)].

[3] We are reluctant to tamper
with an enforcement scheme crafted
with such evident care as the one in
ERISA. As we stated in Transamerica

1974), 3 Leg Hist 3816. (It was also part of
earlier bills. See S 4, § 603, 93d Cong, 1st Sess
(Apr. 18, 1973), 1 Leg Hist 579; see also S
1179, § 501(dl, 93d Cong, 1st Sess (Aug. 21,
1973), 1 Leg Hist 950.)
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Mortgage Advisors, Inc. v Lewis, 444
US 11, 19,62 L Ed 2d 146, 100 S Ct
242 (1979): "[W]here a statute ex
pressly provides a particular remedy
or remedies, a court must be chary
of reading others into it." See also
Touche Ross & Co. v Redington, 442
US 560, 571-574, 61 L Ed 2d 82, 99 S
Ct 2479 (1979). "The presumption
that a remedy was deliberately omit
ted from a statute is strongest when
Congress has enacted a comprehen
sive legislative scheme including an
integrated system of procedures for
enforcement." Northwest Airlines,
Inc. v Transport Workers, 451 US, at
97, 67 L Ed 2d 750, 101 S Ct 1571.15

[473 US 148]
In contrast to the repeatedly em

phasized purpose to protect contrac
tually defined benefits,16 there is a
stark absence-in the statute itself
and in its legislative history-of any
reference to an intention to autho-

Justice Brennan, with whom Jus
tice White, Justice Marshall, and
Justice Blacknlun join, concurring
in the judgment.

Section 502(a) of the Employee Re
tirement Income Security Act of
1974 (ERISA), 29 USC § 1132(a) [29
uses § 1132(a)], provides a wide ar-

15. See Middlesex County Sewerage Author
ity v National Sea Clammers Assn, 453 US 1,
14-15, 69 L Ed 2d 435, 100 S Ct 2615 (1981);
Texas Industries, Inc. v Radcliff Materials,
Inc, 451 US 630, 639-640, 6B L Ed 2d 500, 101
S Ct 2061 (1981); California v Sierra Club, 451
US 287, 295, n. 6, 68 L Ed 2d 101, 101 S Ct
1775 (1981); National Railroad Passenger
Corp. v National Assn. of Railroad Passen
gers, 414 US 453, 458, 38 L Ed 2d 646, 94 S Ct
690 (1974); Nashville Milk Co. v Carnation Co,
355 US 373, 375-376, 2 L Ed 2d 340, 78 S Ct
352 (1958); Switchmen v National Mediation
Board, 320 US 297, 301, 88 LEd 2d 61, 64 S
Ct 95 (1943); Botany Worsted Mills v United

rize the recovery of extra-eontrac
tual damages. 17 Because "neither the
statute nor the legislative history
reveals a congressional intent to cre
ate a private right of action ... we
need not carry the Cort v Ash in
quiry further." Northwest Airlines,
Inc. v Transport Workers, 451 US, at
94, n 31, 67 L Ed 2d 750, 101 S Ct
1571.

III

[1e] Thus, the relevant text of
ERISA, the structure of the entire
statute, and its legislative history all
support the conclusion that in
§ 409(a) Congress did not provide,
and did not intend the judiciary to
imply, a cause of action for extra
contractual damages caused by im
proper or untimely processing of
benefit claims.

The judgment of the Court of Ap
peals' is therefore reversed.

ray of measures to employee-benefit
plan participants and beneficiaries
by which they may enforce their
rights under ERISA and under the
terms of their plans. A participant

[473 US 149]
or beneficiary may file a civil action,
for example, (1) "to recover benefits
due to him under the terms of his

States, 278 US 282, 289, 73 L Ed 379, 49 S Ct
129 (1929)

16. See, e.g., Nachman Corp. v Pension
Benefit Guaranty Corp, 446 US 359, 374-375,
64 L Ed 2d 354, 100 S Ct 1723 (1980); 120
Cong Rec 29196 (1974), 3 Leg Hist 4665; 119
Cong Rec 30041 (1973), 2 Leg Hist 1633.

17. Indeed, Congress was concerned lest the
cost of federal standards discourage the
growth of private pension plans. See, e.g., HR
Rep No. 93-533, I, 9 (1973), 2 Leg Hist 2348,
2356; 120 Cong Rec 29949 (1974), 3 Leg Hist
4791; 120 Cong Rec 29210-29211 (1974), 3 Leg
Hist 4706-4707.
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plan, to enforce his rights under the
terms of the plan, or to clarify his
rights to future benefits under the
terms of the plan," § 502(a)(1)(B); (2)

" "for appropriate relief under section
409," § 502(a)(2); and (3) "to enjoin
any act or practice which violates
any provision of this title or the
terms of the plan, or . . . to obtain
other appropriate equitable relief

to redress such violations, "
§ 502(a)(3) (emphasis added).)

This case presents a single, nar
row question: whether the § 409 "ap
propriate relief' referred to in
§ 502(a)(2) includes individual recov
ery by a participant or beneficiary of
extra-contractual damages for
breach of fiduciary duty. The Court
of Appeals for the Ninth Circuit
held that, because § 409 broadly au
thorizes "such other equitable or re
medial relief as the court may deem
appropriate,"2 participants and bene
ficiaries

[473 US 150J
may recover such damages

1. Section 502(a), 88- Stat 891, 29 USC
§ 1132(a) [29 uses § 1132(a)], provides in full:

"A civil action may be brought
"(1) by a participant or beneficiary-
"(A) for the relief provided for in subsection

(c) of this section, or
"(B) to recover benefits due to him under

the terms of his plan, to enforce his rights
under the terms of the plan, or to clarify his
rights to future benefits under the terms of
the plan;

"(2) by the Secretary, or by a participant,
beneficiary or fiduciary for appropriate relief
under section 409;

"(3) by a participant, beneficiary, or fidu
ciary (A) to enjoin any act or practice which
violates any provision of this title or the
terms of the plan, or (B) to obtain other
appropriate equitable relief (i) to redress such
violations or (ii) to enforce any provisions of
this title or the terms of the plan;

"(4) by the Secretary, or by a participant, or
beneficia'J:y for appropriate relief in the case
of a violation of [section] 105(c);

"(5) except as otherwise provided in subsec
tion (b), by the Secretary (A) to enjoin any act
or practice which violates any provision of

108

under that section. 722 F2d 482, 488
489 (1983). I agree with the Court's
decision today that § 409 is more
fairly read in context as providing
"remedies that would protect the
entire plan" rather than individuals,
ante, at 142,87 L Ed 2d, at 103, and
that participants and beneficiaries
accordingly must look elsewhere in
ERISA for personal relief. Indeed,
since § 502(a)(3) already provides
participants and beneficiaries with
"other appropriate equitable relief
... to redress [ERISA] violations,"
there is no reason to construe § 409
expansively in order to bring these
individuals under the penumbra of
"equitable or remedial relief."

This does not resolve, of course,
whether and to what extent extra
contractual damages are available
under § 502(a)(3). This question was
not addressed by the courts below
and was not briefed by the parties
and amici. Thus the Court properly

this title, or (b) to obtain other appropriate
equitable relief (i) to redress such violation or
(ii) to enforce any provision of this title; or

"(6) by the Secretary to collect any civil
penalty under subsection (i)."

2. Section 409, 88 Stat 886, 29 USC § 1109
[29 uses § 1109], provides:

"(a) Any person who is a fiduciary with
respect to a plan who breaches any of the
responsibilities, obligations, or duties imposed
upon fiduciaries by this title shall be person
ally liable to make good to such plan any
losses to the plan resulting from each such
breach, and to restore to such plan any profits
of such fiduciary which have been made
through use of assets of the plan by the
fiduciary, and shall be subject to such other
equitable or remedial relief as the court may
deem appropriate, including removal of such
fiduciary. A fiduciary may also be removed for
a violation of section 411 of this Act.

"(b) No fiduciary shall be liable with respect
to a breach of fiduciary duty under this title if
such breach was committed before he became
a fiduciary or after he ceased to be a fidu
ciary."
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find in § 409 express authority for an award
of extra-eontractual damages to a benefi
ciary"); ante, at 148, 87 L Ed 2d, at 107.

4. See, e.g., ante, at 136, 142-144, 146-148,
87 L Ed 2d, at 99, 104-105, 106-107.

To the extent the Court suggests
that administrators might not be
fully subject to strict fiduciary duties
to participants and beneficiaries in
the processing of their claims and

[473 US 152]

to
traditional trust-law remedies for
breaches of those duties, I could
not more strongly disagree. As
the Court acknowledges in a foot
note, ante, at 142, n 9, 87 L Ed
2d, at 103-104, § 404(a) sets forth
the governing standard that "a fi
duciary shall discharge his duties
with respect to a plan solely in
the interest of the participants and
beneficiaries and-(A) for the ex
clusive purpose of: (i) providing
benefits to participants and their

3. See, e.g., ante, at 138, 87 L Ed 2d, at 101
("We granted certiorari ... to review both
the compensatory and punitive components of
tM Court of Appeals' holding that § 409 au·
thorizes recovery of extra-eontractual dam
ages"); ante, at 138, n 4, 87 L Ed 2d, at 101;
ante, at 144, 87 L Ed 2d, at 105 ("we do not
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emphasizes that "we have no occa- opinion that might be read as sug
sion to consider whether any other gesting that the fiduciary duties im
provision of ERISA authorizes recov- posed by ERISA on plan administra
ery of extra-contractual damages." tors for the most part run only to
Ante, at 139, n 5, 87 L Ed 2d, at 101. the plan itself, as opposed to individ
Accordingly, we save for another day ual beneficiaries. See ante, at 142
the questions (1) to what extent a
fiduciary's mishandling of a claim 144, 87 L Ed 2d, at 104-105. The
might constitute an actionable Court apparently thinks there might
breach of the fiduciary duties set be some significance in the fact that
forth in § 404(a), and (2) the nature an administrator's fiduciary duties
and extent of the "appropriate equi- "are described in Part 4 of Title 1 of
table relief . . . to redress" such the Act . . . whereas the statutory
violations under § 502(a)(3). provisions relating to claim proce-

There is dicta in the Court's opin- dures are found in Part 5." Ante, at
ion, however, that could be con- 143, 87 L Ed 2d, at 104. Accordingly,
strued as sweeping more broadly the Court seems to believe that the
than the narrow ground of resolu- duties and remedies associated with
tion set forth above. Although the claims processing might be restricted
Court [473 US 151] to those explicitly spelled out in

takes care to limit the binding §§ 502(aX1)(B) and 503. Ante, at 142
effect of its decision to the terms of 144, 87 LEd 2d, at 104-105.
§ 409,3 its opinion at some points
seems to speak generally of whether
fiduciaries ever may be held person
ally liable to beneficiaries for extra
contractual damages. 4 Moreover,
some of the 'Court's remarks are
simply jncompatible with the struc
ture, legislative history, and pur
poses of ERISA. The Court's ambigu
ous discussion is certainly subject to
different readings, and in any event
is without controlling significance
beyond the question of relief under
§ 409. I write separately to outline
what I believe is the proper ap
proach for courts to take in constru
ing ERISA's provisions and to em
phasize the issues left open under
today's decision.

Fiduciary Duties in Claims Adminis
tration

There is language in the Court's



U.S. SUPREME COURT REPORTS 87 LEd 2d

9. The I

participan
under § 5(
under thE
receive fu
also to ot
fiduciary (
Cong Rec
Iiams) (bel
fits "as WE
violations"

pant Q

act or
provis:
of tht

Russe
of actiO!
ipants
Because

§ 404(1::
both a
tled
PLOYJ
benefic
"appro
ever a
fiducil3
§ 404(a
trator'E
a bene
dies at
ited to
and 50;
row hol
LEd 2
tion of
mains
the di:
might r

Judicial

10. Trus
ture, and i
ages. See, '
Trusts and
inafter Bo€
Restatemel
(1959). Thr
relief may
other reas<

running directly to beneficiaries in
the administration and payment of
trust benefits.7 The legislative his
tory also shows that Congress in
tended these fiduciary standards to
govern the ERISA claims-adminis
tration process. 8

instruments governing the fund unless they
are inconsistent with the fiduciary principles
of the section."

See also S Rep No. 93-127, pp 28-29 (1973);
HR Conf Rep No. 93-1280, p 303 (1974) ("(T]he
assets of the employee benefit plan are to be
held for the exclusive benefit of participants
and beneficiaries"); 120 Cong Rec 29932 (1974)
(remarks of Sen. Williams); Central States
Pension Fund v Central Transport, Inc., 472
US 559,570,53 USLW 4811 (1985) ("Congress
invoked the common law of trusts to define
the general scope of [fiduciary] authority and
responsibility"); NLRB v Amax Coal Co., 453
US 322, 329, 69 L Ed 2d 672, 101 S Ct 2789
(1981) ("Where Congress uses terms that have
accumulated settled meaning under either
equity or the common law, a court must infer,
unless the statute otherwise dictates, that
Congress means to incorporate the established
meaning of these terms"); Leigh v Engle, 727
F2d 113, 122 (CA7 1984); Donovan v Mazzola,
716 F2d 1226, 1231 (CA9 1983); Sinai Hospital
of Baltimore, Inc. v National Benefit Fund
For Hospital & Health Care Employees, 697
F2d 562, 565-566 (CA4 1982); Donovan v Bier
wirth, 680 F2d 263, 271 (CA2), cert denied,
459 US 1069, 74 L Ed 2d 631, 103 S Ct 488
(1982).

7. See, e.g., Restatement (Second) of Trusts
§ 182 (1959); G. Bogert & G. Bogert, Law of
Trusts § 109 (1973).

8. See, e.g., 120 Cong Rec 29929 (1974)
(remarks of Sen. Williams) (emphasis added)
(ERISA imposes "strict fiduciary obligations
upon those who exercise management or con
trol over the assets or administration of an
employee pension or welfare plan"); HR Conf
Rep No. 93-1280, at 301 and n 1 (re proce
dures for delegating fiduciary duties, includ
ing "allocation or delegation of duties with
respect to payment of benefits")

beneficiaries."6 That section also pro
vides that, in carrying out these
duties, a fiduciary shall exercise "the
care, skill, prudence, and diligence"
of a "prudent man acting in like
capacity." The legislative history
demonstrates that Congress intended
by § 404(a) to incorporate the fidu
ciary standards of trust law into
ERISA,6 and it is black-letter trust
law that fiduciaries

[473 US I53}

owe strict duties

6. See, e.g., HR Rep No. 93-533, p 11 (1973)
("The fiduciary responsibility section, in es
sence, codifies and makes applicable to . . .
fiduciaries certain principles developed in the
evolution of the law of trusts"); id., at 13:

"The principles of fiduciary conduct are
adopted from existing trust law, but with
modifications appropriate for employee benefit
plans. These salient principles place a twofold
duty on every fiduciary: to act in his relation
ship to the plan's fund as a prudent man in a
similar situation and under like conditions
would\act, and to act consistently with the
principles of administering the trust for the
exclusive purposes previously enumerated,
and in accordance with the documents and

5. Section 404(a), 88 Stat 877, as amended,
94 Stat 1296, 29 USC § 1104(a) [29 uses
§ ll04(a)}, provides in relevant part:

"(1) ... [A] fiduciary shall discharge his
duties with respect to a plan solely in the
interest of the participants and beneficiaries
and-

"(A) for the exclusive purpose of: (i) provid
ing benefits to participants and their benefi
ciaries; and (ii) defraying reasonable expenses
of administering the plan;

"(B) with the care, skin, prudence, and
diligence under the circumstances then pre
vailing that a prudent man acting in a like
capacity and familiar with such matters
would use in the conduct of-an enterprise of a
like character and with like aims;

"(C) by diversifying-the investments of the
plan so as to minimize the risk of large losses,
unless under the circumstances it is clearly
prudent not to do so; and

"(D) in accordance with the documents and
instruments governing the plan insofar as
such documents and instruments are consis
tent with the provisions of this title or title
IV."

Moreover, the Court's suggestion
concerning the distinction between
Parts 4 and 5 of Title I is thoroughly
unconvincing. Section 502(a)(3) au
thorizes the award of "appropriate
equitable relief' directly to a partici-

--------------------
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pant or beneficiary to "redress" "any
act or practice which violates any
provision of this title or the terms
of the plan."9 This section and

[473 US 154]
§ 404(a)'s fiduciary-duty standards
both appear in Title I, which is enti
tled "PROTECTION OF EM
PLOYEE BENEFIT RIGHTS." A
beneficiary therefore may obtain
"appropriate equitable relief' when
ever an administrator breaches the
fiduciary duties set forth in
§ 404(a).10 Accordingly, an adminis
trator's claims-processing duties and
a beneficiary's corresponding reme
dies are not at all necessarily lim
ited to the terms of §§ 502(a)(lXB)
and 503. In light of the Court's nar
row holding, see ante, at 139, n 5, 87
L Ed 2d, at 101, further considera
tion of these important issues re
mains open for another day when
the disposition of a controversy
might really turn on them.

Judicial Construction of ERISA

Russell argu~s that a private right
of action for beneficiaries and partic
ipants should be read into § 409.
Because the Court has concluded

9. The Conference Report emphasized that
participants and beneficiaries were entitled
under § 502 not only to "recover benefits due
under the plan" and to "clarify rights to
receive future benefits under the plan," but
also to obtain other "relief from breach of
fiduciary duty." Id., at 326-327. See also 120
Cong Rec 29933 (1974) (remarks of Sen. Wil
liams) (beneficiaries entitled to recover bene
fits "as well as to obtain redress of fiduciary
violations").

10. Trust-law remedies are equitable in na
ture, and include provision of monetary dam
ages. See, e.g., G. Bogert & G. Bogert, Law of
Trusts and Trustees § 862 (2d ed 1982) (here
inafter Bogert & Bogert, Trusts and Trustees);
~tement (Second) of Trusts §§ 199, 205
(1959). Thus while a given form of monetary
relief may be unavailable under ERISA for
other reasons, see infra, at 157·158, 87 L Ed

that Congress' intent and ERISA's
overall structure restrict the scope
of § 409 to recovery on behalf of a
plan, ante, at 139-142, 87 LEd 2d, at
101-103, such a private right is
squarely barred under the standards
set forth in Cort v Ash, 422 US 66,
78, 45 L Ed 2d 26, 95 S Ct 2080
(l975)Y

(473 US 155]

In disposing of this relatively
straightforward issue, the Court
makes some observations about the
role of courts generally in constru
ing and enforcing ERISA. The Court
suggests, for example, that Congress
"crafted" ERISA with "carefully in
tegrated" remedies so as to create an
"interlocking, interrelated, and in
terdependent remedial scheme" that
courts should not "tamper with."
Ante, at 146, 147, 87 LEd 2d, at 106.

The Court's discussion, I say re
spectfully, is both unnecessary and
to some extent completely errone
ous. The Court mayor may not be
correct as a general matter with
respect to implying private rights of
action under ERISA; as the respon
dent has sought such an implied

-2d, at 113, it cannot be withheld simply be
cause a beneficiary's remedies under ERISA
are denominated "equitable." See also Re
statement (Second) of Torts § 874, Comment b
(1979) ("Violation of Fiduciary Duty") (al
though "[t]he remedy of a beneficiary against
a defaulting or negligent trustee is ordinarily
in equity," the beneficiary is entitled to all
redress "for harm caused by the breach of a
duty arising from the relation").

11. An implied action for personal recovery
is specifically barred under the second and
third factors set forth in Cort v Ash: "is there
any indication of legislative intent, explicit or
implicit, either to create such a remedy or to
deny one?," and "is it consistent with the
underlying purposes of the legislative scheme
to imply such a remedy for the plaintiff?" 422
US, at 78,. 45 L Ed 2d 26, 95 S Ct 2080.
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right only under § 409,12 we of course
cannot purport to resolve this ques
tion in the many other contexts in
which it might arise under the stat
ute. Moreover, the Court's remarks
about the constrictive judicial role in
enforcing ERISA's remedial scheme
are inaccurate insofar as Congress
provided in § 502(aX3) that beneficia
ries could recover, in addition to the
remedies explicitly set forth in that
section, "other appropriate equitable
relief . . . to redress" ERISA viola
tions. Congress already had in
structed that beneficiaries could re
cover benefits, obtain broad injunc
tive and declaratory relief for their
own personal benefit or for the ben
efit of their plans, and secure attor
ney's fees, so this additional provi
sion can only be read precisely as
authorizing federal courts to "fine
tune" ERISA's remedial scheme.
Thus while it may well be that
courts generally may not find im
plied private remedies in ERISA, the
Court's remarks have little bearing
on how courts are- t6 "go about con
struing the private remedy that Con
gress explicitly: provided in
§ 502(aX3).

[473 US 156]
The legislative history demon

strates that Congress intended fed-

12. "Section [502] specifically allows benefi
ciaries to sue under Section [409]. However,
even if it did not, a private right of action for
participants and beneficiaries could be read
into Section [409]." Brief for Respondent 14;
see also id., at 2.

13.120 Cong Rec 29942 (1974).

14. Id., at 29933. See also HR Conf Rep No.
93-1280, at 327 ("All such actions in Federal
or State courts are to be regarded as arising
under the laws of the United States in similar
fashioil to those brought under Section 301 of
the La"bor-Management Relations Act of
1947").

112

87 LEd 2d

eral courts to develop federal com
mon law in fashioning the additional
"appropriate equitable relief." In
presenting the Conference Report to
the full Senate, for example, Senator
Javits, ranking minority member of
the Senate Committee on Labor and
Public Welfare and one of the two
principal Senate sponsors of ERISA,
stated that "[i]t is also intended that
a body of Federal substantive law
will be developed by the courts to
deal with issues involving rights and
obligations under private welfare
and pension plans."13 Senator Wil
liams, the Committee's Chairman
and the Act's other principal Senate
sponsor, similarly emphasized that
suits involving beneficiaries' rights
"will be regarded as arising under
the laws of the United States, in
similar fashion to those brought un
der section 301 of the Labor Man
agement Relations Act.")· Section
301, of course, "authorizes federal
courts to fashion a body of federal
law" in the context of collective-bar
gaining agreements, to be derived by
"looking at the policy of the legisla
tion and fashioning a remedy that
will effectuate that policy." Textile
Workers v Lincoln Mills, 353 US
448,451,457, 1 LEd 2d 972, 77 S Ct
912 (1957).15 ERISA's legislative his-

15. See also National Society of Professional
Engineers v United States, 435 US 679, 688,
55 L Ed 2d 637, 98 S Ct 1355 (1978) (footnote
omitted): "Congress . . . did not intend the
text of the Sherman Act to delineate the full
meaning of the statute or its application in
concrete situations. The legislative history
makes it perfectly clear that it expected the
courts to give shape to the statute's broad
mandate by drawing on common-law tradi
tion. The Rule of Reason, with its origins in
common-law precedents long antedating the
Sherman Act, has served that purpose." It
seems to me that ERISA, with its incorpora
tion of trust law, deserves a similarly gener
ous and flexible construction.
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tory also demonstrates beyond ques
tion that Congress intended to en
graft trust-law principles onto the
enforcement

[473 US 157]
scheme, see n 6, supra,

and a fundamental concept of trust
law is that courts "will give to the
beneficiaries of a trust such reme
dies as are necessary for the protec
tion of their interests."16 Thus ER
ISA was not so "carefully inte
grated" and "crafted" as to preclude
further judicial delineation of appro
priate rights and remedies; far from
barring such a process, the statute
explicitly directs that courts shall
undertake it.

The Court today expressly re
serves the question whether extra
contractual damages might be one
form of "other appropriate relief'
under § 502(a)(3). Ante, at 139, n 5,
87 L Ed 2d, at 101. I believe that, in
resolving this and other questions
concerning appropriate relief under
ERISA, courts should begin by ascer
taining the· extent to which trust
and pensi<m law as developed by

16. 3 A. Scott, Law of Trusts § 199, P 1638
(1967). See also Restatement (Second) of
Trusts § 205, and Comment a (1959) (benefi
ciary entitled to a remedy "which will put
him in the position in which he would have
been if the trustee had not committed the
breach of trust"); Bogert & Bogert, Trusts and
Trustees § 862.

17. The absence of such relief under tradi
tional trust law is not necessarily dispositive,
however, because "in enacting ERISA Con
gress made more exacting the requirements of
the common law of trusts relating to em
ployee benefit trust funds." Donovan v Maz
zola, 716 F2d, at 1231 (emphasis added); see
also Sinai Hospital of Baltimore, Inc. v Na
tional Benefit Fund for Hospital & Health
Care Employees, 697 F2d, at 565-566.

18. "Where the courts are required them
... selves to fashion a federal rule of decision, the

Source of that law must be federal and uni-

state and federal courts provide for
recovery by the beneficiary above
and beyond the benefits that have
been withheld; 17 this is the logical
first step, given that Congress in
tended to incorporate trust law into
ERISA's equitable remedies. 18 If a
requested form of additional relief is

[473 US 158]
available under state trust law,
courts should next consider whether
allowance of such relief would signif
icantly conflict with some other as
pect of the ERISA scheme. In addi
tion, courts must always bear in
mind the ultimate consideration
whether allowance or disallowance
of particular relief would best effec
tuate the underlying purposes of ER
ISA-enforcement of strict fiduciary
standards of care in the administra
tion of all aspects of pension plans
and promotion of the best interests
of participants and beneficiaries. See
supra, at 152-153, 87 L Ed 2d, at
109-110.

I concur in the judgment of the
Court.

form. Yet, state law where compatible with
national policy may be resorted to and
adopted as a federal rule of decision. . . .
Here, of course, there is little federal law to
which the court may turn for guidance. State
regulation of insurance, pensions, and other
such programs, however, provides a pre-exist
ing source of experience and experiment in an
area in which there is, as yet, only federal
inexperience. Much of what the states have
thus far developed, particularly in the insur
ance field, is statutory. In certain areas of
public concern, the state legislatures have
been quite active in enacting comprehensive
regulatory schemes, and state statutory
sources of law will no doubt play a major role
in the development of a federal common law
under ERISA, particularly in defining rights
under employee benefit plans." Wayne Chemi
cal, Inc. v Columbus Agency Service Corp.,
426 F Supp 316, 325 (ND Ind), modified on
other grounds, 567 F2d 692 (CA7 1977).
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EFTHIMIOS A. KARAHALIOS, Petitioner

v

NATIONAL FEDERATION OF FEDERAL EMPLOYEES, LOCAL 1263

489 US 527, 103 LEd 2d 539,109 S Ct 1282

[No. 87-636]

Argued January 17, 1989. Decided March 6, 1989.

Decision: Federal employees held not entitled under Title VII of Civil
Service Reform Act of 1978 (5 USCS §§ 7101 et seq.) to private cause of
action against employee union for breach of duty of fair representation.

SUMMARY

An instructor at a foreign language institute, an agency of the Federal
Government, obtained a newly reopened "course developer" position
through a competitive examination process. Another instructor, who had
held that position prior to its abolition 5 years earlier and had declined to
take the examination, filed a grievance alleging that he should have been
assigned the position without a competitive process and that the appoint
ment of the first instructor violated the institute's collective bargaining
agreement with the union representing its professional employees. The
union arbitrated on behalf of the second instructor, who was a member of
its board, and successfully argued that the position should be declared
vacant for refilling, whereupon the first instructor, who was not a union
member but was a member of the bargaining unit represented by the union,
was demoted, and the second instructor won the position through a new
examination. The union refused to prosecute the first instructor's grievance
against the institute because of a perceived conflict of interest with its
previous advocacy of the second instructor, and the first instructor filed
unfair labor practice charges with the Federal Labor Relations Authority
(FLRA) in which he alleged that the union had breached its duty of fair
representation under a provision of Title VII of the Civil Service Reform Act
of 1978 (CSRA) (5 USCS § 7114(a)(1)). The FLRA's General Counsel upheld
that charge and directed that a complaint be issued against the union, but
the union entered into a settlement with the FLRA whereby the union
posted a notice guaranteeing representation to all employees seeking a

Briefs of Counsel, p 997, infra.
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single position. When the General Counsel rejected the first instructor's
contention that the settlement provided him with no relief, the first instruc
tor filed an action against the union in the United States District Court for
the Northern District of California, which held that (1) the case was
judicially cognizable, because the CSRA's grant of exclusive union represen
tation impliedly gives federal employees a private right of action to safe
guard their right to fair representation, and (2) the union had breached its
duty of fair representation (613 F Supp 440). The United States Court of
Appeals for the Ninth Circuit reversed the judgment of the District Court
and dismissed the case, as it held that the CSRA, by creating both the duty
of fair representation and a remedy in the FLRA for infringement thereof (5
uses § 7118(aX7)), precluded implication of a private right of action in the
federal courts (821 F2d 1389).

On certiorari, the United States Supreme Court affirmed. In an opinion by
WHITE, J., expressing the unanimous view of the court, it was held that
Title VII of the CSRA vests exclusive authority in the FLRA and its
General Counsel to enforce a federal employee union's duty of fair represen
tation and does not give federal employees a private cause of action against
a union for breach of that duty, because (1) the language, structure, and
legislative history of the CSRA do not show any congressional intent to
provide such a cause of action, and (2) a holding that Federal District Courts
must entertain such cases in the first instance would seriously undermine
the congressional scheme under the CSRA.

U.S. SUPREME COURT REPORTS 103 L Ed 2d
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Implication of private right of action from provision of federal statute
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Relations Act (29 uses § 185(a») conferring jurisdiction on Federal Dis
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Actions § 4 - private right of ac·
tion - enforcing statutory
rights

3. In determining whether a cause
of action to enforce a statutory duty
should be implied, the ultimate issue
is whether Congress intended to cre
ate a private cause of action; unless
such an intent can be inferred from
the language of the statute, the stat
utory structure, or some other
source, the essential predicate for
implication of a private remedy does
not exist; also, where a statute ex
pressly provides a remedy, courts
must be especially reluctant to pro
vide additional remedies, and in the
absence of strong indicia of contrary
congressional intent, the courts must
conclude that Congress provided pre
cisely the remedies it considered ap
propriate.

Labor §§ 39, 46 - union duty of
fair representation - actions
against employer and union

6. Because claims that a private-

Civil Service § 1 - collective bar
gaining procedures - alter
nate remedies

5. The collective bargaining mech
anisms created by Title VII of the
Civil Service Reform Act of 1978 (5
USCS §§ 7101 et seq.) do not deprive
employees of recourse to any of the
remedies otherwise provided by stat
ute or regulation.

United States § 77 - federal em·
ployment

4. Federal employment does not
rest on contract in the private-sector
sense.

HEADNOTES
Classified to U.S. Supreme Court Digest, Lawyers' Edition

Actions § 4; Civil Service §§ 1, 5; unfair labor practice for a labor or
Statutes §§ 102, 103, 145.4, 164 ganization to fail or refuse to comply
- federal employees' union - with any provision of 5 uses
private action for lack of fair §§ 7101-7135.
representation - judicial re
view of administrative action

la-Ie. Title VII of the Civil Service
Reform Act of 1978 (CSRA) (5 uses
§§ 7101 et seq.), which imposes on
unions representing federal employ
ees a duty to provide fair representa
tion (5 uses § 7114(a)(I» and pro
vides a mechanism for enforcing
that duty through unfair labor prac
tice proceedings before the Federal
Labor Relations Authority (FLRA) (5
USCS §§ 7116(bX8), 7118), vests ex
clusive enforcement authority over
this duty in the FLRA and its Gen
eral Counsel and does not confer
upon federal employees a private
cause of action against a union for a
breach of that duty, because (1) the
language, structure, and legislative
history of the CSRA do not show any
congressional intent to provide such
a cause of action, and (2) a holding
that Federal District Courts must
entertain such cases in the first in
stance would seriously undermine
the congressional scheme under the
CSRA; the only role which the
courts play in § 7116(b)(8) fair repre
sentation cases is that of sitting in
review of the FLRA.

Civil Service § 1 - federal em·
ployees' union - duty of fair
representation - unfair labor
practice

2. A breach of the duty of fair
representation which is imposed on
unions representing federal employ
ees under a provision of Title VII of
the Civil Service Reform Act of 1978
(5 USCS § 7114(aXI» constitutes an
unfair labor practice, since 5 USCS
§ 7116(b)(8) provides that it is an
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sector union has breached its duty of ment of collective baragaining con
fair representation most often in- tracts, an implied cause of action for
volve a claim of breach by the em- breach of a union's duty of fair rep
ployer, and since employers are sub- resentation allows claims against an
ject to suit under § 3~1 of the Labor employer and a union to be adjudi
Management RelatIOns Act (29 cated in one action
USCS § 185), which allows enforce-

SYLLABUS BY REPORTER OF DECISIONS

Petitioner-a language instructor respondent was judicially cognizable,
for the Defense Language Institute, since the grant of exclusive union
a federal agency-was not a union representation contained in the Civil
member but was within a bargaining Service Reform Act of 1978 (CSRA
unit for which respondent union was or Act) impliedly gives federal em
the exclusive bargaining agent. He ployees a private right of action to
was promoted to a reopened "course safeguard their right to fair repre
developer" position, which had pre- sentation. However, the Court of Ap
viously been occupied by one Kunte- peals reversed the judgment for peti
los, who was demoted when the In- Honer, stating that the CSRA's stat
stitute first abolished the position. utory scheme, which creates both an
After respondent agreed to arbitrate express duty of fair representation
on behalf of Kuntelos (who was a and a remedy in the FLRA for in
member of its board) and success- fringement of this duty, precludes
fully argued that the position should implication of a parallel right to sue
be declared vacant for refilling, the in federal court.
Institute reassigned the job to Held: Title VII of the CSRA does
Kuntelos, demoted petitioner, and not confer on federal employees a
denied his direct protest. Respondent private cause of action against a
refused to prosecute petitioner's
grievance because of a perceived breach by a union representing such
conflict of interest with its previous employees of its statutory duty of
Kuntelos advocacy. Petitioner then fair representation.
filed unfair labor practice charges (a) Title VII's express language
with the Federal Labor Relations does not create a private cause of
Authority (FLRA), alleging, inter action, and there is nothing in the
alia, that respondent had breached Act's language, structure, or legisla
its duty of fair representation. The tive history from which a congressio
FLRA's General Counsel upheld this nal intent to provide such a remedy
charge and ordered that a complaint can be implied. In fact, Title VII's
be issued against respondent, which provisions demonstrate that Con
entered into a settlement whereby it gress vested exclusive enforcement
posted notice guaranteeing represen- authority over the duty of fair repre
tation to all employees seeking a sentation in the FLRA and its Gen
single position. When the General eral Counsel, since the Title renders
Counsel rejected petitioner's conten- a breach of that duty an unfair labor
tion on appeal that the settlement practice, which is adjudicated by the
provided him no relief, he filed a FLRA upon the General Counsel's
damages suit in the District Court, complaint, and since the Title pro
which held that his charge against vides recourse to the courts in only
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OPINION OF THE COURT

U.S. SUPREME COURT REPORTS

three instances, none of which di
rectly relate to the enforcement of
the duty of fair representation. To
hold that the district courts must
entertain such cases in the first in
stance would seriously weaken the
congressional scheme.

(b) A congressional intent to pro
vide a private CSRA cause of action
cannot be implied from that Act's
similarities to the National Labor
Relations Act (NLRA) and the Rail
way Labor Act, under which this
Court has recognized implicit judi
cial causes of action to enforce the
fair representation duty in the pri
vate sector. Unlike the CSRA, nei
ther of those statutes expressly rec
ognizes that duty or provides any
administrative remedy for its en
forcement. Furthermore, the impli
cation in Vaca v Sipes, 386 US 171,
17 L Ed 2d 842, 87 S Ct 903, of a
private NLRA cause of action was
intended to preserve courts' pre-ex
isting jurisdiction to enforce the fair
representation duty after the Na
tional Labor Relations Board tardily
assumed jurisdiction, whereas, under
the pre-CSRA regulatory scheme,

[489 US 529]
Justice White delivered the opin

ion of the Court.

[1a] The question before the Court
is whether Title VII of the Civil
Service Reform Act of 1978 (CSRA
or Act), 5 USC § 7101 et seq. (1982
ed and Supp IV) [5 USCS §§ 7101 et
seq.], confers on federal employees a
private cause of action against a

544

103 LEd 2d

there was no equivalent judicial role.
Moreover, Vaca and earlier cases
stressed that it was critical that un
ions represent all employees in good
faith, since the pertinent statutes
deprived bargaining unit employees
of their individual rights to bargain
by providing for exclusive bargain
ing agents. In contrast, federal em
ployment does not rest on contract
in the private sector sense; the dep
rivation a federal employee suffers
from the election of a bargaining
agent-if there is such a deprivation
-is not clearly comparable to the
private sector predicament; and the
collective-bargaining mechanisms
created by Title VII do not deprive
employees of remedies otherwise
provided by statute or regulation.
Vaca also rested in part on the fact
that private collective-bargaining
contracts were enforceable in the
courts under § 301 of the NLRA,
whereas no provision equivalent to
§ 301 exists in the CSRA.

821 F2d 1389, affirmed.
White, J., delivered the opinion for

a unanimous Court.

breach by a union representing fed
eral employees of its statutory duty
or fair representation. Because we
decide that Congress vested exclu
sive enforcement authority over this
duty in the Federal Labor Relations
Authority (FLRA) and its General
Counsel, we agree with the Court of
Appeals that no private cause of
action exists. Hence we affirm.
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Petitioner, Efthimios Karahalios,
is a Greek language instructor for
respondent, the Defense Language
Institute/Foreign Language Center,
Presidio of Monterey, California (In
stitute). Karahalios was not a union
member but was within a bargaining
unit of professional employees for
which respondent, the National Fed
eration of Federal Employees, Local
1263 (Union), was the exclusive bar
gaining agent. In 1976, the Institute
reopened its "course developer" posi
tion, for which opening Karahalios
applied. Previously, the position had
been occupied by one Simon Kunte
los, who had been demoted to in
structor in 1971, when the Institute
first abolished the course developer
position. Because Kuntelos declined
to seek the reopened job through the
competitive application process, Kar
ahalios won the position after scor
ing 81 on the required examination.

Kuntelos filed a grievance, assert
ing that the Institute's job award to
Karahalios infringed the collective
bargaining agreement, and that
Kuntelos should have been assigned
the

[489 US 530]
position without a competitive

application process. The Union
agreed to arbitrate on behalf of
Kuntelos (a Union board member),
and successfully argued that the po
sition be declared vacant for refill
ing. Because promotion selection
procedures had altered, Kuntelos
was permitted considerably more
time on the examination. He scored
83, and in May 1978, the Institute
reassigned the course developer
opening to Kuntelos and demoted
Karahalios to instructorship status.

The Institute denied Karahalios'
direct protest against the substitu
tion; likewise, the Union refused to

prosecute his grievances because of a
perceived conflict of interest with its
previous Kuntelos advocacy. Kara
halios filed unfair labor practice
charges with the FLRA challenging
both adverse decisions: He alleged,
first, that the Institute violated its
collective-bargaining agreement;
and, second, that the Union
breached its duty of fair representa
tion. The General Counsel of the
FLRA upheld Karahalios' second
charge, and ordered that a com
plaint be issued against the Union.
The Union and the FLRA's Regional
Director, however, entered into a
settlement whereby the Union
posted notice guaranteeing represen
tation to all employees seeking a
single position. The General Counsel
rejected Karahalios' contention on
appeal that the settlement provided
him no relief.

Karahalios then filed a damages
suit in the District Court, restating
his charges against the Institute and
the Union. The District Court, in its
first of three published orders, dis
missed on jurisdictional grounds
Karahalios' claim against the Insti
tute, but declared judicially cogniza
ble his unfair labor practice charge
against the Union. Specifically, the
District Court held that 28 USC
§ 1331 [28 USCS § 1331] supports
jurisdiction because the CSRA's
grant of exclusive union representa
tion impliedly supplies to federal
employees a private right of action
to safeguard their right to fair repre
sentation. After trial, the District
Court ruled that the Union's ac
tions-notably its decisions to arbi
trate for Kuntelos without consulting,

[489 US 531]
or even notifying, Karahalios, and,
subsequently, to refuse to represent
Karahalios-breached it duty of fair

545
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representation owed to him. The court
confined damages to attorney's fees,
however, explaining that both appli
cants were too similarly matched to
allow judicial distinction.

The Court of Appeals reversed,
stating that the CSRA's statutory
scheme, which creates both an ex
press duty of fair representation and
a remedy in the FLRA for infringe
ment of this duty, precludes implica
tion of a parallel right to sue in
federal courts. We granted Karahal
ios' petition for certiorari. 486 US
1041,100 L Ed 2d 617,108 S Ct 2032
(1988).

Prior to 1978, labor relations in
the federal sector were governed by
a 1962 Executive Order adminis
tered by a Federal Labor Relations
Council whose decisions were not
subject to judicial review. Bureau of
Alcohol, Tobacco & Firearms v
FLRA, 464 US 89, 91-92, 78 L Ed 2d
195, 104 S Ct 439 (1983). Since 1978,
Title VII of the CSRA has been the
controlling authority. Of particular
relevance here, 5 USC § 7114(aX1) [5
USCS § 7114(aX1)] provides that a
labor organization that has been ac
corded the exclusive right of repre
senting employees in a designated
unit "is responsible for representing
the interests of all employees in the
unit it represents without discrimi
nation and without regard to labor
organization membership."1 This
provision is "virtually identical" to
that found in the Executive Order
and is the source of the collective-

I. Section 7114(a)(l) reads, in full: "A labor
organization which has been accorded exclu
sive recognition is the exclusive representa
tive of the employees in the unit it represents,
and is entitled to act for, and negotiate collec
tive bargaining agreements covering, all em
ployees in the unit. An exclusive representa
tive is responsible for representing the inter
ests of all employees in the unit it represents

546

bargaining agent's duty of fair repre
sentation. See National Federation
of Federal Employees, Local 1453, 23
FLRA 686, 690 (1986).2 This duty
also

[489 US 532]
parallels the fair representation

obligation of a union in the private
sector that has been found implicit in
the National Labor Relations Act
(NLRA), 49 Stat 449, as amended, 29
USC § 151 et seq. (1982 ed and Supp
IV) [29 uses §§ 151 et seq.], and the
Railway Labor Act (RLA), 44 Stat 577,
as amended, 45 USC § 151 et seq. [45
USCS §§ 151 et seq.]. See Vaca v
Sipes, 386 US 171, 180-183, 17 L Ed
2d 842, 87 S Ct 903 (1967); Steele v
Louisville & N. R. Co. 323 US 192,
205-207, 89 L Ed 173, 65 S Ct 226
(1944).

[2] Title VII also makes it clear
that a breach of the duty of fair
representation is an unfair labor
practice, for it provides that it is "an
unfair labor practice for a labor or
ganization . . . to otherwise fail or
refuse to comply with any provision
of this chapter." § 7116(bX8). Under
§ 7118, unfair labor practice com
plaints are adjudicated by the
FLRA, which is authorized to order
remedial action appropriate to carry
out the purposes of Title VII, includ
ing an award of backpay against
either the agency or the labor orga
nization that has committed the un
fair practice.

There is no express suggestion in
Title VII that Congress intended to

without discrimination and without regard to
labor organization membership."

2. The Executive Order precursor provision
likewise was interpreted to impose on federal
unions the duty of fair representation. See
National Federation of Federal Employees,
Local 1453,23 FLRA, at 690.
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furnish a parallel remedy in a fed
eral district court to enforce the
duty of fair representation. The Title
provides recourse to the courts in
only three instances: with specified
exceptions, persons aggrieved by a
final FLRA order may seek review
in the appropriate court of appeals,
§ 7123(a); the FLRA may seek judi
cial enforcement of its orders,
§ 7123(b); and temporary injunctive
relief is available to the FLRA to
assist it in the discharge of its
duties, § 7123(d).

[3] Petitioner nevertheless insists
that a cause of action to enforce the
Union's fair representation duty
should be implied. Such a claim po
ses an issue of statutory construc
tion: The "ultimate issue is whether
Congress intended to create a pri
vate cause of action," California v
Sierra Club, 451 US 287, 293, 68 L
Ed 2d 101, 101 S Ct 1775 (1981)
(citations omitted); see also Touche
Ross & Co. v Redington, 442 US 560,
569, 61 L Ed 2d 82, 99 S Ct 2479
(1979). Unless such "congressional
intent can be inferred from the lan
guage of the statute,

[489 US 533J
the statutory

structure, or some other source, the
essential predicate for implication of
a private remedy simply does not
exist." Thompson v Thompson, 484
US 174, 98 L Ed 2d 512, 108 S Ct
513 (1988). It is also an "elemental
canon" of statutory construction
that where a statute expressly pro
vides a remedy, courts must be espe
cially reluctant to provide additional
remedies. Transamerica Mortgage
Advisers, Inc. v Lewis, 444 US 11,
19, 62 L Ed 2d 146, 100 S Ct 242
(1979). In such cases, "[i]n the ab
sence of strong indicia of contrary
congressional intent, we are com
pelled to conclude that Congress pro
vided precisely the remedies it con
sidered appropriate." Middlesex

County Sewerage Authority v Sea
Clammers, 453 US 1, 15, 69 L Ed 2d
435, 101 S Ct 2615 (1981); see also,
Massachusetts Mutual Life Ins. Co. v
Russell, 473 US 134, 147,87 L Ed 2d
96, 105 S Ct 3085 (1985); Northwest
Airlines, Inc. v Transport Workers,
451 US 77, 93, 67 LEd 2d 750, 101 S
Ct 1571 (1981).

[1b] These guideposts indicate that
the Court of Appeals was quite cor
rect in concluding that neither the
language nor the structure of the
Act shows any congressional intent
to provide a private cause of action
to enforce federal employees unions'
duty of fair representation. That
duty is expressly recognized in the
Act, and an administrative remedy
for its breach is expressly provided
for before the FLRA, a body created
by Congress to enforce the duties
imposed on agencies and unions by
Title VII, including the duty of fair
representation. Nothing in the legis
lative history of Title VII has been
called to our attention indicating
that Congress contemplated direct
judicial enforcement of the union's
duty. Indeed, the General Counsel of
the FLRA was to have exclusive and
final authority to issue unfair labor
practice complaints, and only those
matters mentioned in § 7123 were to
be judicially reviewable. HR Rep No.
95-1403, p 52 (1978). All complaints
of unfair labor practices were to be
filed with the FLRA. S Rep No. 95
969, p 107 (1978). Furthermore, Title
VII contemplates the arbitration of
unsettled grievances, but a House
proposal that the duty to arbitrate
could be enforced in federal court in
the first instance

[489 US 534]
was ultimately re

jected. See HR Conf Rep No. 95
1717, P 157 (1978). There exists no
equivalent to § 301 of the Labor
Management Relations Act, 1947
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(LMRA), 61 Stat 156, 29 USC § 185
[29 uses § 185], which permits judi
cial enforcement of private collec
tive-bargaining contracts.

Petitioner, however, relies on an
other source to find the necessary
congressional intent to provide him
with a cause of action. Petitioner
urges that Title VII was modeled
after the NLRA and that the author
ity of the FLRA was meant to be
similar to that of the National Labor
Relations Board (NLRB). Because
this Court found implicit in the
NLRA a private cause of action
against unions to enforce their fair
representation duty even after the
NLRB had construed the NLRA to
make a breach of the duty an unfair
labor practice, petitioner argues that
Congress must have intended to pre
serve this judicial role under Title
VII. Much of the argument rests on
our decision in Vaca v Sipes, supra.
There are, however, several difficul
ties with this argument.

In the first place, Title VII is not a
carbon copy of the NLRA, nor is the
authority of the FLRA the same as
that of the NLRB. The NLRA, like
the RLA, did not expressly make a
breach of the duty of fair representa
tion an unfair labor practice and did
not expressly provide for the en
forcement of such a duty by the
NLRB. That duty was implied by the
Court because members of bargain
ing units were forced to accept un
ions as their exclusive bargaining
agents. Because employees had no
administrative remedy for a breach
of the duty, we recognized a judicial
cause of action on behalf of the em
ployee. This occurred both under the
RLA, Steele v Louisville & N. R. Co.,
supra; Railroad Trainmen v Howard,
343 US 768, 96 L Ed 1283, 72 S Ct
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1022 (1952), and also under the
LMRA, Syres v Oil Workers, 350 US
892, 100 L Ed 785, 76 S Ct 152
(1955); Vaca v Sipes, supra. Very
dissimilarly, Title VII of the CSRA
not only expressly recognizes the
fair representation duty but also
provides for its administrative en
forcement.

[489 US 535]
To be sure, prior to Vaca, the

NLRB had construed §§ 7 and 8(b) of
the NLRA to impose a duty of fair
representation on union bargaining
agents and to make its breach an
unfair labor practice. See Miranda
Fuel Co. 140 NLRB 181 (1962), enf
denied, NLRB v Miranda Fuel Co.
326 F2d 172 (CA2 1963). The issue in
Vaca, some years later, was
whether, in light of Miranda Fuel
Co. the courts still had jurisdiction
to enforce the unions' duty. As we
understood our inquiry, it was
whether Congress, in enacting § 8(b)
in 1947, had intended to oust the
courts of their role of enforcing the
duty of fair representation implied
under the NLRA. We held that the
"tardy assumption" of jurisdiction
by the NLRB was insufficient reason
to abandon our prior cases, such as
Syres.

In the case before us, there can be
no mistaking Congress' intent to cre
ate a duty previously without statu
tory basis, and no mistaking the
authority of the FLRA to enforce
that duty. Also, because the courts
played no role in enforcing a union's
fair representation duty under Exec
utive Order No. 11491 § 10e, 3 CFR
861 (1966-1970 Comp), and subse
quent amended orders, under the
pre-CSRA regulatory regime, there
was not in this context any pre-exist
ing judicial role that at least argu-

ably Congre
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