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implement Section 19. I understand the Attorneys General of 4S
states and the District of Columbia, the u.s. Department of
Justice, and Judge John Sprizzo, u.s. District Court, Southern
District of New York, all agree that the Cable Act of 1992 does
not prohibit exclusive contracts by DBS providers and
programmers.

I appreciate your consideration of these views.

Sincerely,

JB/mss
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The HoAOrable Reed. i. H\lndt
Chail'lU.ll
Federal Commuu1catioD8 Commis.ion
1919 M,Ser••e, Northwest
Room 814
Washington, D.C. 20554

Dear Chainnan Hundt:

! am writing with regard to a pecdiDg petition seeking
reconsideration or the Comm1aaion'. rul.. promulgated to
implement the 1992 cable Aet'. ProvieioDa r-sarding .xclusive
cUser1but1oll arrang__e.. In it. !K't. Irpprt;aw' 0der in ehe .
program ace... procee4ing, the C0IIIft188ion determ:ne4 that the
exclus:!.viey provisi0A8 ot the 1'92 caJ:>le Act were d••igned to
restrict the ability ot s'bl • AD'ra;9E1 to enter into exclusive
distribution arraQIeMeCt. with vertically integrated programmers.
The petitioner, how.ver, •••k8 to exeeD4 tho.e ~.t~1ction. to
prohibit &11 exclusive di.tribution agr....nt., including ~ho.e

between non·cable ai.trib~tors, such a. airect broadcaae
satellite ('DBS') Sy8tems, ana vertically integrated programme~l.

. I believe that· the·approach adopeed by the C~i••ion in its
current rules 1, co~r.ct for both .t.tutory and policy ~a.o~.

TbU8, for the rea.ona .ee forth more ~ully below, ! urge the
Commi8sion to retain ite current rule. regard1ng exclusive
distribution arrangements.

The program ace••• provisions of the 1992 cable Act were
intended to enhance the ability of alternative distribution
technologies to ccq)4tte with cable 1n or4er to rec1uce the market
power of cable operatorll aa well al to 1nere... diversity in the
diatribution of progruming. One mechani_ used by cable
operators eo increa.e ma~ket power was to eDter into exclusive
d1.tri~ution arrangements with vertically integraeed
progJ:'anners. Sections 528 (e) (2) (e) and (D) were specifically
designed to limit the ability of cable operaeors to continue this
practice.

~ii...:::':ic.:'~i. ;.':'i.l.u~i 040 lei \~j ,(;j w•• .i.1O.n;enc.wa. co p~Q:l.i.Uic
Cable operators trom obtaining exclu.ive distribution righe8 in
area. that· were not .erved by cable. Th••• arrangements operated
only to deprive consumers residing in un.erved areas of the
ability to receive impor~ant program ••rvices. For areas served

PLfAlI M$PONO TO THE AODAISS INOICATSD AIOY!
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by cable, Section '28 (c) (2) (D) placed re.~r1ct1on. aD, ~t did
not absolutely p~1bit, the ability o~ cable operators to.enter
into exel~ive a~t:... In thOlle c1rcWlatanc•• , the statute
allow. cab18 ~ratOr8 to enter into exclusive arrangements it
they can demonstrate to the C~8.ion·that the public inter••e
will be ••x:v4a<!.

Thoee urging the Commi••ion to change its rule. argue that,
regardless of the specific prohibition. contained in Sect10na 628
(c) (2) (C) and (D), other portions of the program ace.'.
previsions prohibit &J.l exclu.ive arrang_nt8. Aa an initial
ma~ter, I note that if the general prevision. of Sect10n 628 were
designed to restrict all exclu8ive distribution arran;...nts, the
specific provisiona would be supertluou.. If thOle otb.~
provi.ions were .u~tici.nt •. or even intended .~ to cover such
arrangements, it would bave been totally unn.c••••ry to cover the
subject in a later .ubsection. Moreover,.s delllOl1strated below,
the approacb urged by thoae iNking to change the Conm:I.esiont s
ru.le. would serve only to place cabl. opar.to~. 1n a more
advantageous regulatory posieion than non-cable distr!butors -. a
result totally at odds with the entire purpose of the 1992 Cab~e
Act. .

~ diSCUSSed above, Sect10n '~8 (c) (2) CD) specifically
allows cable QgeEts 9£. to ~ter into exclusive 418trLbution
arran~ement8 in their .ervice areal if the Commi.sion finds chat
the public interest is ••rYad. That provision applies only eo
cable operators. ~ 1992 Cable Act doe. not c:ontain a pax:allel
provisions concerning exclusive arrang...nt8 witb ~on-cable

diseributors. '!bu., unar the interpretation advocatea by those
opposing the Commi.s1oD'S current rul., ~ cable operators
would be able to Obtain exal\1.ive distribution rigbts trom
vertica.lly integratea progr.-nerl. Cl..rlYl it should be
1nc:r~ible to eonetrue the program ac:c.s. provisions of the 1992
Cable Act in .uch a maDDer ~t non· cable distributors are
regulated man ItrWlo.tly than cable operators.· The better
interpreeat10n is the ODe ~rr.ntly .ee torth in cba Commission'.
rules .• ehat the program acees. provisions were never intended

.to limit the abi11ty of non-cable distribueors to obtain
exclusive distribution arrangements.

These arrangements were not probibited by the statute
because exclusive distribution arrangements ~.tw••n vertically
integrated prosrammer8 and non· Cable 41.tributor8 that lack the
market power ot cable ,operators can be pro·eorapet1t:1ve. Incseed,
the potential benefics of such agreements are illU8t~ated by the
DDS distribution arrangements that United States Satellite
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BZ'oa4caet1ng CQIlPImY, Inc. ("ussa'), 'twey S. HubbaZ'Cl's DM
aubai4i&ry, ~ eDcend into with progl'....r. such &1 VlaCQlll
Ineematiozal and Time warner. .

BeCause UISB· will be able to prosJr.. only approx1mately 30
channel!J, ... oppotIad eo the. approxiDately 150 channels available
to it. competitor, 1Ufbe8·. OBI .~i4iary, oirecTv, Inc., the
.xclu.~ve arrang...nel.&Z'e v1tal to help ussa to differeneiate
its p~ram offerings and become a viable CBS competitor. ~ a
practical matter, Hugh.s will be able to oeeer a subStantial
amount of programa1ng to aonaumer. on a de (actQ exclusive basis
- - whether or not the Conni••ion chang.s i e.s :roles - - s:tmply
because it has the tedbn!cal capability to carry .ignificantly
more pr.ogram s.rvic•• than U8SB. Thus, prohibie1ngo ussa trCllll
entering into an 8xcluaive :DIS 41Itr:Lbution. arrang....nt l'M¥'ely
denies the ussa ••ignificant e~.titive aavantage that its
p~lncipal competitor would contin~e to enjoy in ~y event.

In addition to promoting competition to ca))le ancl
campetition wieh1n DIS, exclusive DaB arrangements benefit the
COD8umer by ine~.iftg ehe cliversity of program Offerings
available co DBS I~.crib.rs. NaD4at:Lni non-exclu.iv•• woultj
re.ult in the duplicative transmi•• ion of the same program
••rvices, serving only to wa.te valuable limited OBS tran8poD<1er
capacity to the detrtm8nt of distributors and consumers.

. Finally, it 1. important to note that U888 1 8 exclusive
arrangement. do not deprive any potential DIS .ubscriber ot the
ability eo receive any program service. USSB ahare. a satellite
with Hughes, it. principal DBS competitor, that 11 able to s.~e

consumers nationwide. lecaul. all DBS co~rl will be able to
use th- same etiUipment to receive all service. available on that
aatellite, consumera may subscribe to the .ervice offeringe of
both USSS and its larger competitor•. Thus, uulike prohibited
cable exclusives, U881 1 1 arrangements .will allow all consumen •
. in urban a.nd rural are•• alike •. to receive the subject
program service. at prices below what cable operators charge tor
comparable program packages.

In sum, the best way to promote the c!evelopaent o~ DBS .s an
ettective competitor to cable, and to p~caote compet~tlon within
DIS, is to per.m1t DBS distributors to enter into excluelve
arrangements with programmers. Ac;:corc1ingly, I urge the
Commi••ion to maintain its current rule. that allow non-cable
41etributors to enter into exclusive arrangements wich vertically
integrated programmers.
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Thank you tor your cOM14erat1on of th.a. view•.

With beat wish.., I am

Sinaerely,

TJM/ebo

cc: Commi:aaioner J .... H. Quello
Commi••ioner ~w c. Barreet
C~i8.ion.rRachall. B. Chong
Coaai.aa1ocer Suttan P. Ne••
Meredith J. ,,"on••, Esq.
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Mr. RoocI Hlmdt
Clllbmaa .
~ ec-m..... Commi.tfioD
191' ttl Sueet NW
WIIhiqton. D.C. 20$54-0001

DeIr Mr. Huadt:

I lID~ 10~ 00..... dao.. of5-GJaIIV1l1 u it pmajIII
to~ 11'OICIcUl1." tI'IS) 1irYleeI. J _ l ,..... of rhi aoal of
cr.tlDIa viable aDd rct.t DIS Jervlccs to Oft'er com to exiItiDI cabfO
moaopo~. ',

Ai you~ Dow. tbe 1992 CUlt Ita ...~Dy deeiped to adcIreIs
the pro'b1tms 8lItteRCl by tbIt~ II • -.It of~~ by CiOlta1u
wP cable COIIIpIJIles. Comped1iGrl by DIS WU ...... 10~ altemadva for
comumen1O~. I waat to ..... YOU tMt J am in SUI'I*'t of the
Commission'.~mits MM Docbt 92.2155, which dIemed 1:bat sectioD 19 of
tIM 1m cable Act applia oDly to cable opmarors.

Thank: y~ for your· consideration of my views 011 tbic matter.

Warm reptcb.

~M~
MMM:bp
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NOTE: All programming subject to change,

PROGRAMMERS

• DirecTv/USSB Programming.
• Primestar Programming on Satcom K·l.
A Programming slated for future launch.

* Available in "white" areas only.
** Currently, Primestar carries only Encore 1-4.

*** 14 regional sports networks, including Prime
Network. '

_____ LEGEND- _

PROGRAMMERS
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