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OFFICE OF THE ADMINISTRATOR

U.S. SMALL BUSINESS ADMINISTRATION

WASHINGTON. D.C. 20416
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William E. Kennard, Esq.
General Counsel
Federal Communications Commission
Washington, DC 20554
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INOV 2 3 J991J

Dear Mr. Kennard: ttOCR-1.CCrl.iMIHCATDllQIIlSb
(fftEQFSECRETARY

This is in response to your letter dated August 19, 1994, in
which you request on behalf of the Federal Communications
Commission (Commission) that the Small Business Administration
(SBA) approve a particular size standard defining a small business.
The size standard you describe would be used for purposes of
issuing licenses in the Commission's broadband Personal
Communications Service through competitive bidding (or auction).
section 3(a) (2) of the Small Business Act, as amended, (15 U.S.C.
632(a) (2», requires that the Small Business Administration (SBA)
approve a size standard used by another department or agency for
purposes of categorizing a business concern as a small business.

Your letter, and the Commission's Fifth Report and Order (as
published in the Federal Register on July 22, 1994, 59 Fed. Reg.
37566, et. seq.), which was attached for our consideration, state
that the Commission has selected a size standard for the indicated
licensing program of average annual gross revenues that are not
more than $40 million for the preceding three calendar years. We
hereby approve this size standard as requested.

Our understanding is that your request for size standard
approval is limited to the numerical standard itself, and does not
presently solicit our approval with respect to any of the
def initional requirements adopted by the Commission. We also
understand that consideration may be given to possible changes in
the definitional requirements. We request that you submit to us
for our review the definitions that will affect whether an entity
can be categorized as a small business when those definitions have
been adopted by the Commission.

We are pleased to assist you in this process, and are happy to
work with you and the Commission to assist small business.

Sincerely,

Phili der
Administrator
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

IN REPLY REFER TO:

August 19, 1994

Honorable Erskine B. Bowles
Administrator
U.S. Small Business Administration
409 Third Street, S.W.
Washington, DC 20416

RECEIVED
INOV 2.31994

Re: Approval of Small Business Size Standar~m~~~~b.
93-253: Competitive Bidding Rules for Broadband Personal
Communications Services

Dear Mr. Bowles:

Pursuant to Section 3{a) of the Small Business Act, 15 U.S.C. §
632{a) (2), the Federal Communications Commission ("Commission" or
"FCC") hereby requests approval of a small business size standard
prescribed by the Commission for purposes of issuing licenses in
the broadband Personal Communications Service ("broadband PCS")
through competitive bidding (or auctions). In view of the fact
that the small business size standard adopted by the Commission
($40 million in average gross revenues) was recommended by the
Small Business Administration and since broadband PCS auctions
must proceed on a very rapid schedule, we respectfully request
that approval be expedited.

Background

Attached please find a copy of the Commission's Fifth Report and
Order in PP Docket No. 93-253, adopted June 29, 1994, and
released July 15, 1994, reprinted at 59 Fed. Reg. 37566 (July 22,
1994). This action was taken pursuant to section 309 (j) (4) of
the Communications Act of 1934, as amended, which provides, inter
alia, that the Commission shall "ensure that small businesses,
rural telephone companies, and businesses owned by members of
minority groups and women are given the opportunity to
participate in the provision of spectrum-based services." 47
U.S.C. § 309(j) (4) (D). To achieve this and other goals (such as
the dissemination of licenses among a wide variety of
applicants), the statute requires the Commission to "consider the
use of tax certificates, bidding preferences, and other
procedures" and allows for "alternative payment schedules and
methods of calculation, including lump sums or guaranteed
installment payments." See generally Fifth Report and Order at
~~ 93-217.

For the reasons set forth in the Fifth ReDort and Order, and
summarized below, the Commission has defined "small business" for
purposes of broadband PCS spectrum auctions, as an entity that,
together with its affiliates, has average gross revenues that are
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not more than $40 million for the preceding three calendar years.
See 59 Fed. Reg. at 37607 (to be codified at 47 C.F.R. §
24.720(b)). We believe that this small business size standard
complies with section 3(a) of the Sm~ll Business Act, is
appropriate for the purposes of administering the Commission's
broadband PC licensing program, and should therefore be approved
by the Administrator.

Compliance with the Small Business Act

The small business size standard for broadband PCS auctions in
Section 24.720(b) of the FCC's rules, 47 C.F.R. § 24.720(b),
complies with section 3(a) as it (i) was promulgated after public
notice and an opportunity for public comment and (ii) provides
for determining, over a period of not less than three years, the
size of a concern providing services on the basis of the average
gross receipts of the concern during that period. 15 U.S.C. §
632 (a) (2) (A), (B) (ii) .

Pursuant to the Administrative Procedure Act, 5 U.S.C. § 553, the
Commission issued a Notice of Proposed Rulemaking that requested
comment on the appropriate definition of "small business" for
purposes of implementing the provisions of section 309(j) of the
Communications Act. See Notice of Proposed Rule Making in PP
Docket No. 93-253, 8 FCC Rcd 7635, summarized 58 Fed. Reg. 53489
(October 15, 1993) ("Notice"). In response to the Notice, the
Commission received 222 comments, 169 reply comments and numerous
ex parte presentations relating to this proceeding, including
many in response to the Commission's proposals to enhance the
economic opportunities in auctions for small businesses, rural
telephone companies, and businesses owned by members of minority
groups and women. The SBA's Chief Counsel for Advocacy and the
SBA's Associate Administrator for Procurement Assistance were
among those parties filing comments early in this proceeding.

In the Notice, the Commission sought specific comment on whether
it should rely on the definition of small business devised by the
SBA. 8 FCC Rcd at 7647 ~ 77, citing 13 C.F.R. §§ 121.802(a) (2)
and 121.601. The Commission noted that its Small Business
Advisory Committee questioned whether the existing net
worth/income size standard is too low for telecommunications
industries, such as PCS, that may be capital intensive. Id. at n.
51. In response to the Notice, many commenters, including the
Chief Counsel for Advocacy, argued that the SBA net worth/net
revenue definition is too restrictive and will exclude businesses
of sufficient size to survive, much less succeed, in the
competitive broadband PCS marketplace. The SBA's Chief Counsel
for Advocacy and other parties advocated adoption of a gross
revenue test, arguing that a net worth test could be misleading
as some very large companies have low net worth. The SBA's Chief
Counsel for Advocacy recommended that the revenue standard be
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raised to include firms that (together with affiliates) have less
than $40 million in gross revenues. 1

Before adopting competitive bidding-rules for specific services
such as broadband PCS, the Commission adopted, inter alia,
eligibility criteria and general rules that would govern the
special measures for small businesses, rural telephone companies,
and businesses owned by members of minority groups and women. See
Second Report and Order in PP Docket No. 93-253, FCC 94-61
(released April 20, 1994), summarized 59 Fed. Reg. 22980 (May 4,
1994). The Commission also identified several measures,
including installment paYments, spectrum set-asides, bidding
credits and tax certificates, that it could choose from in
establishing rules for auctionable spectrum-based services. The
Commission stated that it would decide whether and how to use
these special provisions, or others, when developing specific
competitive bidding rules for particular services. In the Second
Report and Order, the Commission adopted, as a general rule, a
definition of small business that mirrored the SBA's standard
definition in 13 C.F.R. § 121.802 (a) (2). See 59 Fed. Reg. at
22989j 47 C.F.R. § 1.2110(b) (1). However, the Commission noted
that, in certain telecommunications industry sectors, this limit
may not be high enough to encompass those entities that, while
needing the assistance provided by installment paYments, have the
financial wherewithal to construct and operate the systems.
Therefore it indicated that, on a service specific basis, the
Commission might adjust this definition upward to accommodate
capital intensive telecommunications businesses. See Second
Report and Order at , 267.

As the Commission was considering service-specific competitive
bidding rules for broadband PCS, the SBA submitted to the
Commission its specific recommendation for broadband PCS that
"small business" be defined as one whose average annual gross
receipts for the past three fiscal years do not exceed $40
million. See Letter to Honorable Reed Hundt, Chairman, Federal
Communications Commission, from Erskine B. Bowles, Administrator,
Small Business Administration, June 24, 1994 (attached).2 As
noted above, the Commission adopted this recommendation in the
Fifth Report and Order.

1 Several parties also suggested that the FCC not adopt the size
standard based on SIC Code 4812, Radio Telephone Communications,
of 1,500 employees.

2 In addition to the information provided in your letter, we
received very constructive input during meetings with Cassandra
Pulley, SBA Deputy Administrator, John Spotilla, SBA General
Counsel and other SBA staff.
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To ensure that only bona fide small businesses obtain the
benefits intended for them, the Commission also adopted certain
safeguards. For example, the Commission has adopted attribution
and affiliation rules and, similar tcr SBA's rules adopted to
administer its "8(a)" program (13 C.F.R. Part 124), the
Commission has imposed a requirement that qualified small
businesses have no attributable investors or affiliates that have
a personal net worth of $40 million or more.

Conclusion

As explained in the Commission's Fifth Report and Order and
above, the SBA's current small business size standards are not
appropriate for purposes of implementing the FCC's auction
authority for a capital-intensive service such as broadband PCS.
the SBA recognized this when it proposed a $40 million gross
revenues test for small business eligibility in these auctions.
Accordingly, we respectfully request that the Administrator
approve, on an expedited basis, the small business size standard
set forth in Section 24.720(b) of the Commission's Rules.

The FCC appreciates the invaluable assistance of the SBA in this
proceeding. The input from you and your staff was very helpful.
Please contact me at 202-418-1700 or Peter Tenhula, Office of
General Counsel, Administrative Law Division, at 202-418-1720,
should you have any questions or need further information.

Sincerely,

tdlj~f'&7:1.
William E. Kennard
General Counsel

Attachments (2)

cc: Cassandra M. Pulley, Deputy Administrator
John T. Spotilla, Esq., General Counsel
Barry Pineles, Esq., Assistant Chief Counsel,

Office of Advocacy
Gary M. Jackson, Director, Size Standards Staff


