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VIA HAND DELIVERY

Mr. William F. Caton
Acting Secretary,
Federal Communications
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

EX PARTE OR LATE FILED

RECEIVED

DEC - 7 1994

(202) 434-4210

EX PARTE NOTICE

Re: MM Docket No. 92-265
Program Access Proceeding

Dear Mr. Caton:

In accordance with Section 1.1206 of the Commission's rules,
the purpose of this letter is to provide notification that B.R.
Phillips, III, Chief Executive Officer, and Steven Berman,
Corporate Counsel, of our client the National Rural
Telecommunications Cooperative ("NRTC"), Joan Keiser, Legislative
Representative, National Rural Electric Cooperative Association
("NRECA") and the undersigned met this date with Mary P. McManus,
Legal Advisor to the Honorable Susan Ness, and James R. Coltharp,
Special Advisor to the Honorable Andrew C. Barrett, to discuss
NRTC's pending Petition for Reconsideration in the above
captioned proceeding.

During our meeting, we discussed the fact that Time Warner
and Viacom, two vertically-integrated cable programmers, have
entered into exclusive program distribution arrangements with
United States Satellite Broadcasting Company, Inc. ("USSB"), a
DBS licensee. These exclusive arrangements block access by NRTC
and DirecTv to Time Warner's and Viacom's programming for
distribution via DBS to persons in areas unserved by cable. This
type of exclusivity arrangement between vertically-integrated
cable programmers and a "non-cable operator" allows the
vertically-integrated cable industry to control DBS as a
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competitive technology. It is contrary to the letter and spirit
of the Program Access provisions of the Cable Act (47 U.S.C.
548(c) (2) (C» and should be prohibited by the Commission's rules
(47 C.F.R. 76.1002(c) (1».

During our meeting, we discussed the enclosed material
entitled "Program Access." A copy of the enclosure was provided
to Ms. McManus and Mr. Coltharp.

Two copies of this letter and enclosures are provided
herewith for inclusion in the pUblic record of this proceeding.
Your attention to this matter is appreciated.

Sincerely,

Jj~
~. Richards

Enclosure

cc: Mary P. McManus
James R. Coltharp
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PROGRAM ACCESS
(MM Docket No. 92-265)

The Commission should amend its Program Access rules to prohibit all exclusive
practices, understandings, arrangements and activities by vertically-integrated cable
programmers that prevent a distributor from obtaining programming for distribution in
areas not served by cable operators.

* * *

1. The Cable Act prohibits all exclusive arrangements by vertically-integrated
programmers ("including," but not limited to, exclusive contracts with cable
operators) that prevent a distributor from obtaining programming for
distribution to persons in areas not served by a cable operator. 47 U.S.C.
548(c)(2)(C).

• The Commission's rule incorrectly prohibits only exclusive arrangements
involving a cable operator (47 C.F.R. 76.1002(c».

2. Public policy requires full and open Program Access.

• Program Access means more than "one distributor per technology."

• Multiple, competing distributors allow consumers to make choices based
upon services, packaging and price.

• Exclusive contracts between vertically-integrated programmers and DBS
distributors allow the cable industry to control indirectly its greatest
potential competitor.

3. Primestar. Trade press reports indicate that Primestar will begin high-powered
DBS service, subject to FCC approval, as a result of the recent acquisition of
transponder capacity from TCI-owned Tempo and the planned acquisition of
Advanced Communications Corporation frequencies. The Commission should
delay a decision in the Program Access proceeding until the Primestar matter has
been resolved.


