
EX PARTE

EX PARTE OR LATE FILED

DOCKET FILE COpy ORIGINAL~

United States Telephone Association 1401 H Street, N.w., Suite 600
Washington, D.C. 20005·2136
(202) 326-7300
(202) 326-7333 FAX

December 12, 1994

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W. - Room 222
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Attached are copies of the cover letters and materials that were delivered today
to Michael Katz and Kathy Levitz. These materials are a follow up to an ex parte
meeting that USTA representatives had on November 15, 1994 with Mr. Katz and Ms.
Levitz. Because of the bulk of the material in Attachment C, I am supplying only the
cover sheet for that attachment. The cover sheet contains the citations for the court
opinions that were attached to the letters. Copies of those opinions are publicly
available from several sources.

The original and a copy of this ex parte notice are being filed in the Office of
the Secretary. Please include it in the public record of this proceeding.

Respectfully submitted,

~~£-
Mary McDermott
Vice President & General Counsel
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United States Telephone A.soclatlon

Mr. Michael Katz, Chief Economist
Federal communications Commission
1919 M Street, N.W. - Room 822
Washington, D.C. 20554

1401 H Street, N.W., Suite 600
Washington, D.C. 20005·2136
(202) 326·7300
(202) 326·7333 FAXAECEIVED

DEC 12 1994

December 12, 1994

Re: CC Docket No. 94-1

Dear Mr. Katz,

Enclosed is the follow-up material from the discussion we
had a couple weeks ago on the legal aspects of a price cap plan
with no sharing or. lower formula adjustment mechanism (LFAM).

First, I am attaching excerpts from past FCC orders on the
AT&T and LEC price cap plans that discuss the workings of plans
without sharing and LFAM. Those excerpts are contained in
Attachment A. Although Ed Shakin and I mentioned these cites
during our meeting, I thought it might be helpful to supply
copies.

Second, I asked the local exchange carriers regulated
under the price cap plan to review their filings in this docket
to compile examples of how the LECs themselves have
characterized the risk and reward balance under a "pure" price
cap plan. Attachment B is a sampling from the LEC comments and
replies. Where I thought specific material was particularly
relevant, I marked it in the margins.

Finally, I have included copies of the court decisions
that I think are most relevapt to the legal inquiry on the
"confiscation" issue. A list of these cases, as well as the
text, is Attachment C. Included among them are the Bluefield
Water Works and Hope Natural Gas decisions because these two
invariably come up in discussions about confiscation and still
provide useful guidance. More recent, however, are cases like
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Wisconsin v. Federal Power Commission in which the Supreme
Court stated It ••• no single method need be followed by the
[Federal Power] Commission in considering the justness and
reasonableness of rates ... 1t and the Duquesne Light Co. case
where that same court observed lithe designation of a single
theory of ratemaking as a constitutional requirement would
unnecessarily foreclose alternatives which could benefit both
consumers and investors. 1I The final three cases that I have
included in Attachment C are from the healthcare field and
involve regulation of charges under Medicare and Medicaid
programs. I thought they might be of interest to you because
these cases discuss "confiscation ll in the context of voluntary
plans, essentially holding that if a regulatory plan is not
compelled, there is no taking.

I hope this material is helpful and ask you to contact me
if you have any questions or want any additional information on
this issue.

Sincerely,

~
Mary McDermott

Vice President and General Counsel
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United States Telephone Association

Ms. Kathy Levitz, Deputy Chief
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W. - Room 500
Washington, D.C. 20554

1401 H Street, N.W., Suite 600
Washington, D.C. 20005·2136
(202) 326·7300
(202) 326·7333 FAX

December 12, 1994

Re: CC Docket No. 94-1

Dear Ms. Levitz,

Enclosed is the follow-up material from the discussion we
had a couple weeks ago on the legal aspects of a price cap plan
with no sharing or lower formula adjustment mechanism (LFAM).

First, I am attaching excerpts from past FCC orders on the
AT&T and LEC price cap plans that discuss the workings of plans
without sharing and LFAM. Those excerpts are contained in
Attachment A. Although Ed Shakin and I mentioned these cites
during our meeting, I thought it might be helpful to supply
copies.

Second, I asked the local exchange carriers regulated
under the price cap plan to review their filings in this docket
to compile examples of how the LECs themselves have
characterized the risk and reward balance under a "pure" price
cap plan. Attachment B is a sampling from the LEC comments and
replies. Where I thought specific material was particularly
relevant, I marked it in the margins.

Finally, I have included copies of the court decisions
that I think are most relevant to the legal inquiry on the
"confiscation" issue. A list of these cases, as well as the
text, is Attachment C. Included among them are the Bluefield
Water Works and Hope Natural Gas decisions because these two
invariably come up in discussions about confiscation and still
provide useful guidance. More recent, however, are cases like
Wisconsin v. Federal Power Commission in which the Supreme
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Court stated " ... no single method need be followed by the
[Federal Power] Commission in considering the justness and
reasonableness of rates ... " and the Duquesne Light Co. case
where that same court observed lithe designation of a single
theory of ratemaking as a constitutional requirement would
unnecessarily foreclose alternatives which could benefit both
consumers and investors." The final three cases that I have
included in Attachment C are from the healthcare field and
involve regulation of charges under Medicare and Medicaid
programs. I thought they might be of interest to you because
these cases discuss "confiscation" in the context of voluntary
plans, essentially holding that if a regulatory plan is not
compelled, there is no taking.

I hope this material is helpful and ask you to contact me
if you have any questions or want any additional information on
this issue.

Sincerely,

~ermolt~:tA~'Jr4~~
Vice President and General Counsel
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Attachment A

Policy and Rules Concerning Rates for Dominant Carriers 4 FCC Rcd 2873 (1989)
(AT&T Price Cap Order)

Pages 3107-3111 (Paragraphs 479 to 491) Description of process for "above-cap"
rates in the AT&T price cap plan.

Pages 3135-3136 (Paragraph 545) Complaint procedure under the AT&T price cap
plan.

Policy and Rules Concerning Rates for Dominant Carriers 5 FCC Rcd 6786 (1990)
(LEC Price Cap Order)

Pages 6823-6824 (Paragraphs 303-304) Description of process for "above-cap"
rates (outside of the lower formula adjustment) in the LEC price cap plan.

Page 6836 (Paragraphs 405-406) Relationship between price regulation and carrier
costs and profits; Complaint procedure under the LEC price cap plan.



that, in ~. inltanc'l, this n.c....r11y involves case-by-case adJudication
to fiesh ou t a leneral aandard.

1. Su..ry ot Further Motice

-79. In the Furth.r 10UO' w. t.ntatively found that tar1ft'll propolinl
above-cap rat•• would be fU.d On 90 daya' notic., would ,.nerally b.
sUlpend.d, and would b. r.quir.d to b. aooo.pani.d by oOlt support
d••onltretine ~hat the ratel w.r. Juat and reaeonabl•. W. Itat.d that the
COlt showIn, would include COlt data tor .aoh .1-..nt in the relevant bu*.t
for the .Olt r.oent four y.ara und.r prlo. oap newation, u w.ll u a
detailed e.planation ot the oarrl.r.' _thocl or allooatine oOlta aaon, the
rate .l•••ntl. We d••••d this ••t.nliv. ahowlne n.o....ry to allow a
d.ter.ln.tion th.t the oaM:a drlvinl the 1DOr....... been prudently 1nourrld
and that the 1ncr.... wu Juat and rl&8O...bl•. 1013 We OOMidered umnc the
sub8tantial oaUH ltandard, but t.ntatlv.l, d.t.rain.d that that standard
would not allow ua to lorutinl•• abo••-o.p rUln.. autr101.ntly to lnsure
.ad.iII protection ot oOUUMr inter.. within the prloe cap .,....

11. Pl.adln..

_. AT6T obJ'oU Itr.nuoualy to our propoNl rqardln, abov.-cap
Nl1n,. on the erounda th.t it .llowa 1_ n ••lbUlt, .nd oauau aor. COlt
and d.lay than ourr.nt r'eulatlon. IT61 .rcue- th.t it 11 not only d1tftoult
end elp.n.iv., but ln 10•• 0.... 1.,0.lltl., to d.r.nd "th. n.c._rllY
arbitrary alloo.tion or ~t8 on lUob a IItnut.1y d.....r...t.d b..1a.1t101~
AT61 not•• that prl0' .nd oGet _, not be related .t tile rate ~t level,
citine ...n ....pl. PIO AMrl_, ln whloh, IT61 claiM, there 11 no way to
id.ntify N.D.arately the ooets ot the tll.d ~thl, aharp and the UIIP-bUId
ch.r,.1. 10,-, AT61 al.lo ...rts that ooet data _y hav. Uttl. to do wlth
the r ••lon tor .n .bov.-o., rUin, ir, tor 'I••ple, an "acro..-th.
basket" lncr... w.r. p~.1016

.1. Aa an aU.rna t!v., AT6T advoo.ee. a ...-by-OMI approach, _ell U
under the lubatanti.l oauae at.ndard tor above-b.nd nUnCI. Accordln, to

1013 LI.:., th.t the inor.... 18 n.o._I'Y to avold oonn-tion or to enaar.
acceptabl...nlo. quallty. Purthtr Iotioe, 3 FCC Rod at 3315 (para. 319),

101" AT6T C=_lnta at 30-3'1.

1015 H. at 31.

1016 la. at 31 n.··.



ATlT, thls Co••iuion Ibould .... the J~t1f1c.t1on tor a r.t. chanle In
I11ht of the p.rtioul.r olrc~tanc'l, 11vlnl due ooft8td.r.t~ to carr~'

costs, cUlto••rl' e.p.ct.tloft8, .nd other r.l.v.nt tactor•. UnderATlT'.
approach, the d.t. neteltel to .....n .bove-c.p fUlnl would be dete,..1ned
on a ca..-by-c... bU18, dep.ndtn. on th. type ot ohanl' and the reuon tor
It. AT&T al.o bellev•• that -5 day.' notice would be ~i.nt fOr an above
cap f111ns.1017

11I2. A.erltech concur. with AT'T, .rlulnl tb.t the .,.c1tied co.t
show1nl ls irrel.v.nt .nd unreuonabl. when. r.te pac..e 18 nlld in which
total revenu•• tor a b••k.t ••ceed tbe oap. A8eritecb propose. that the
showinl in luch a c... b. bUICI on total 1ntINtatl coR ... r.nnue data and
that the rate. be allo..ed it J~ttn.d by e.traordinarJ circu.tan0l8. 1018

U3. By oontr••t, Ad Hoo vi.... our propoMd Ibo.. lnl as 10 .1811ar to
what the carrier. tile toda, that it Invlt•• tb.. to aake .bov.-cap rUtnII
wh.never tb.y do not l1IaI the rat. that tIIiIy WCNlcI nHd to charte to contbN
to the o.p. Ad Hoo .... tb••bove-cap tuinl .. ...-0.. 1.. ~nd1nl than
the sub.t.ntial oa.. "Wlnl w. propilid t8r ............ ra.... 1019 Aooordq
to Ad Hoo, the ·.u~tlve bOt~ 11n.- 18 unaoo.ptabl.: carrl.r. would be
subject only to the tradltional atandard tbr oarr1el"-1Jl1tiated ra_, that 18,
rate. would be per.ittH .. 10"1 .. th., w.r. J~ and r..-nabla. 102O Ad
Hoc arlu•• tbat, .. a proper baluoe to tIae H_ oarriln wm be ..inial
to prl0' b.low tb. ca.., carrl.r. -oap r .... IboWd haft to _w
th.t suoh rat. ar.......not ..rely ,)lit and r ble, but aotuaJ.lJ neo _.., to
.vold contt.at1on. 1w1

_. Color.do OCC bali.v. that our propeal ..rel, allow carrie.... to
IWltch at '1111 tr_ prloe cape to GMt........ r ..'latlon .nd baok &pin. 10n
Color.do OCC .u. lat.rpr.t. our d18ou.lon 1n the Purtb.r '0t1~...
••t.bU.hinl thr.. dUtlnot .tandar. tor allowlnl abov....p rat.: 1 the
r.t•• are n.e_" to ayold unlawtul -n-tJani 2) the 1'&'" .re n.o IV r,
to ~••ur••oo.ptabl...rvloe quallt,; 3) th.:rat.. • r. n.e....r' to co••r
cOlta prud.ntl, inourr.d. Color.do OCC a8kI wbether we will aaoert.ln •

1011 H.•t 31-]2.

1018 AMrlteoh Ca.lftta at 39.-0.

1019 Ad Hoc C VIsta at 15-16.

1020 .!1t. at 16.

1021 lj.•t 20.

1022 Colo.... OCC e-ta.t 21.
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11n kale between the ..rvlce b.ar1nl a rate lner.... and the standard for
Ju.tlf1catlon Which the carrler invoke•• Flnal1y, Colorado oce ..-erts that
the proteotlon oftered alaln.t oontlloatton t. ~r•••t ... than under rate of
return re,u1ation, 81noe rate of rtturn 11v•• lnv.8tors the opportunity, not
the ri,ht,· to earn a tair r.turn. 1023 ..

'IS. Michilan PSC contends that 90 day. ia too short a t~e to rev1ew
the thousands of pleo.. of pap.r that would b. ne.ded to aake an above-cap
t111n" and su....t. that a notice period ot a year IdIht be nHded.l02~ Ohio
propose. that above-cap rates be autoaatical1y suspended or even forbidden
to take etreat without recuJ.atory approval. 1025

111. Dlacu.aion

'Ii. W1th .inor -edifioatlon., w. adopt our proposal to requlre a nul
cost-bas.d showlnl for tl11n..p~ above-oap r.t...

_. W. alre. with AT'T that the oowinl we ar. adoptin, 1.t Ie.
n ..ible and IIOre d1ft'1cult than the show_ cur.....tly requ1Nd of ATAT under
r.te of r.turn. w. tully lnt.nd it to be. Our prio Irants ATlT
silnificant n.w nulbUlty b.low the oap. Our d.t in.tion that below-cap
rate. are pr,_pUYely Jwat .nd r.....abl. r.quir.. u. to look clo..ly at
all above-oap tUln,.. Furth....,., b.aau. tb. pur.,.. ot prloe caPl' 18 to
create inc.ntiv•• to reduoe ooata, coulat.nt IIlth r.te. tallin, wlthin the
son. of re&80nab1.n.., w. _t ch~ a _tbod ot h-du ,. tar~ propaGnc
above-cap rat•• that pre..rv.. tho.. lncentlY... It w. did not e..me the
co.t/price r.l.tloD*hlpe tor .11 ..rvio.. in tile balket fDr wllioh the oarrler
propo.e. to ••o••d the oap, and it w. did not inquire into the inv••taent
and aark.Unl d.oalona that led to the _"-GaP t1l1nI, then w. would indHd
be vuln.rable to the crlticS- put tbrth by Ad Hoc and othe....

_. W. diaqr•• with tIM partw .... oon.ed that tile r.,w.red ."'inc
tor above-cap rat•• 1. inaultiolently atrialent to re.tr.ln AT'T tro.
elceedlnl the cap at wW. "bU. AT'T wW be per.itted to til. abov.-cap
tarlfts when lt .... tlt to do eo, and to ha....011 tarltll r.vie.,ed on their
••rits, the showlnl w. ar. r.qulrlnc 101111 be ••ttDIl•• and 0CIIIPle1. It would
take ATlT ~e t1ae to develop ..011 a lIlo.,lnl. 1026 Ono. tiled, lt would be

;023 Id. at 22.

10211 MlohilaD PSC C· a.lOta at 21-22.

1025 Ohl0 PUC C=Hllnta .t 13.

1026 Michl,an PSC prob.bly uncler.aU.-t.a the HOpe ot tha ahow1nl at
..veral thouand pa,... We note, .. w. did ...uer, that we cannot adoPt the
sUllestlon ot Mlchi,an PSC that we requlr. lon••r notlce perlod. tor th••e
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virtually certaln to be suspended for flve .onths, the ..x~. ttae allowed
by the Act. Such a rUln. would be evaluated ntr.ely carefully, In the
ll,ht of a .tron. pre.u.ption that within-cap rates would be Ju.t and
reasonable. 1027 We would not anticlpate that above-cap rate. would be
routinely flled or ,ranted, .. the burden on itlT would be .reater than under
ex1ltinl procedure. or under the aubltant1al cau. t... In any event, under
our procedure., considerable t~ would elaPl' between the t~ AT'T declded
It wanted an above-cap rate and the t~ IUch a rate went into errect, If
at all. AT&T would not be able .~ly to switch~ prLce C&PI back to rate
of return relulation. A rational ........nt ot the ~lbilitie. Should lead
AUT to the concluaton that an above-cap tUins, whlle pel'll1ll1ble, w111 only
be perlDitted to take ettect atter .uap.uion, wh.re the Justiticatlon 11
cOlDpell1n" and that the beat way to .-ure oontinuoua prontabUlty 11 to
whole-heartedly pursue the eltlel.ney Ine.ntlv.. held out by the price cape
progru.

'89. While ATlT wl11 be .1v.n a talr opportunity to Justlfy any
above-cap ratea, the dilticult ..,owl.... tbat ATlt MIlt uke 11 reuonable in
lllht.of the tlezlbility .iven to itlT with r-.,ect to below-oap rate•.
Moreover, It 11 quite unillely that, within the ne.t tour years, our tDlWIla
w111 stray ao tar trOll aotual 0_&8 that the oap wW produoe uDreuonably
low rate.. W. are b.slnnin. with niMiD" oarr_.inltlated rae.; it tho8e
rate. w.re not curr.ntly hiCh enoulb, i'flt .. hid an opportunity to PI'OPC*
rate 1ncr...... V. are allowillS tboM ...teI to ... with 1JIt.Lation and with
chan••• In acce. char... and other nos.noua ooetI. the now-throUlh at

rilln.s. Th. Co..unicatioRi Aot doel not allow notioe p.riods Ireate.. than
90 day•. Lik.wia., w. _t rejeot Ohio PUC'. "Slution that an above-cap
rate be forbidd.n to take .n.ct untll approved; the let does not allow
suspensions lonl.r than ttve _tlw. .
1027 Colorado OCC 11 inoorreot in d1ltWini tJooa the Purtbff. .otic. three
distinct standards tor approYin. an above-oap rate. It. rat perceived
standard, tllat tIM rat. 11 ae'....ry to avold conft8oat., w. not a new or
extend.d ,urant.....i ...t o...n.oatory rat•• '!'be oonItltut1onll1 protection
alainst conn-tion 1a neither 11.U:ed nor ........ bJ priM ... Np1ation.
Lik.w 1M, w.....tion" the ,..lbUlty tbat a rate inc...... Idpt be ,)Iat1tled
on service quality Iroundll only to ... u.r that we NW not force a carr1.r
to de,red......10. qualltJ to ..t pr10e ... OIIWtratnta. We did'not intend to
hold out the proaiae tbat ..at.. oould routln.l, '0 abov8 the OIP • lonI ..
the carrier ol.l••d the add•• r.venu•• w.r. needed to ..lntaln ....v1ce
quality. 'l'be third .t.andard Mnti... bJ CoIando OCC, pruIIenoe of oM8, w.
not ••nU_1d .. a rea.n fDr a1lo"laI abo••-oap r.tea but ... llaitat10n
upon purport.d Jut1t1oatlODI of ..h rat... In otber words, itlT NUl not
be per.itt" to ra1ll rat.. abo.e tbe oap bued on a .. _winc unl.- the
coats 1t Sho........ prudently 1nourred.
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acc.ss char,.a alon. m.ans that AT'T 1s luarante.d rates reflecting all
Incr.aa•• In It. ainlle lar,.st IIp.n... The productivity adJustmlnt is WIll
wlthin the various latu-atl. or the lone tlrm productivity of the industrYi
with thl addition of the CPD, it r.pr...nta a productlvkty goal we believe
AnT can and wUl exceed, elven 1Itproved Jncentiv•.

'90. W. do r.co,nis. that not .v.ry rat••~t can be Ulilned a coat.
AI ATAT not.. , on. cannot ...iln cOltS" b.tw••n the tix.d and ulale-baaed
.l...ntl ot the char••a tor a ..rvl0' lik. PRO a..rica. On the other hand,
wh.n AnT orl11nally til.d the taritfl tor It. ..rvl0'. it had to d~natrate

that the roat. st!"Uotur.s it propoaed would ...oov.r the oo.ta of the .rvice.
It aay not b. pCMlibl. to ..aln dlaor.t. 00it. to .aoh rate .1eMnt ot .ach
•• rvle., but It should b. ~lbl. to d tr.t. how the prieln, of .ach
roate .l.Mnt 11 ro.lat.d to the oaR of the vloe. In akinl a lIhow1n& for an
abov.-oap tarltt, th....tor., w. wW .....u1r. AT6T to ..iln coats down to
the low.at poealbl. l.v.l, and to -ak. a d.tail.d .xplanation or the reasons
tor the pric.a ot all rat••l_ut. to whlah It d-. not .-lin costa•

.". On. fUrth.r IIOd1t1oatlon to our p..opoal 11 needed. W. aid in the
Pyrth.r~ that the aUooatlon ot~ wltIdD tht ...t would have to be
••plained~ fUrth.r oould.rat1on, bow.ve.. , it 11 apparent that w. wUl
aao nltd an ••planation ot th...nne.. in whUb AftT 11M allooated all COIt8,
not Juat ,xoI"'oua ooata, "., buk.tII It w. are to properly evaluate an
abov.-cap tllinl. Oth.rwi•• , it w. oouid.r an above-oap t111ne ror on.
ba.k.t without looki... at th. oth.r bUk.tII, tM but.tII will not p.rtorm
th.ir int.nd.d function ot reduoinl the lik.lihood ot -orOD-Slbaidy betw••n
1..- and IIOr.-cOllP.t1tlv••rvlc..

•• B.lo..-1Ind !t!!l

1. Su.ar}' ot Further Jotlot

_. In the !!I.tl!w:. ""1M WI pl'a,••• 11 ttlat tar1tb which would d.cr...
rat.. by IIOr. tha~oent be ftlM on ~ .,.' notiot and be aOOGllPaJl1ed by
a ahowine that the rat.a oov.r the ooata ot providinl ....vio. and ar.
oth.r .. l •• JUlt, r.aeonabl., and nondllOrllliBator,. V. dld not propo.. a
partioular .oonomo ."I'd bJ wb1ItI to " oaK IIIowInp fbi" btlo..-bUd
..at.., but "' .Uoited a n lit • tIM cee- ot actoptmc a atandard, Slob
aa av.ral' varlabl. ooat, tor d.ter.lnln. wh.th.r b.low-band pric•• are
pr.datory tor taritl' r.vl...~.

U. Pl.adlnl.

'II. Parti•• ' poaition. r ••ardinl proo.dur.a tor revi.winl tariff
tUlnl. propo.lftl b.lo .. -band rat. t.nd to .1rror th.lr posltions on the
111£.11hood ot ,rtdator, prl01nl under th. lOb...t torth in the Further
101iH alld Oft the nto..tt, ot low.r prl0. baftCla. A'" ...... that all price
d.or..... Ibould b. pr....d lawful, that OOIIPItitora Ihauld bear the burden
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to pay for features they do not ..ant. 1152 Arkan... PSC af',uel that the
.eparatlon...nual. USDA. and Joint cOlt rul.s are all desllned for rate of
return relulation. In addition. ArkaAlal p~ requests additional explanation
or the ettect or prIce cap rqulation on <Ill. 1 53

c. DycUlfion

5". We conclud. that the 1.pl..entation of price cap relulatlon will
b. enhanc.d by the continuation of e.lstinl .ark.t rul... I.ple.entins
relulatiou such u all and the Joint 0GIIt rW.eI. and the lJS)A and _parationa
rule.. Ve beli.v. that the introduction of both Oil and price caps will
benefit all ratep.yers, and ..e do not bell.v. th.t It 11 n.o....ry to take
.tep. In thia proceedlnl to ...t ....r" the .'•••nAtion. u the lew .......-ur.
PUC IUlle.t.. Ind••d. w. b.lleve th.t prl0. cap relulatlon, by ro.t.rlnl
innovatIon and etfl01ency, ••, contribute to the rapld and I.lutary
l.ple.ent.tion or lnT'. Oil plan. Purth.raort, our decllion to 1IIpl.ent
lnoentlve relulatlon for AT'T dee. not requlr. overhaul or the ..paratlons
rule•• the US01. or the Joint OOlt ruln. VhU. t ..... re,ulaUou ..ere all
InitIated durinl a tille when this C..-u.lon w.. relulatlnl lTIT by ..ans
or rate of return °relulatlon. the~ tMy _rYe ..-in .)a u IIIportant
and nece_ry under price aa,.. In taot, retenUon of th.. rule. enaur..
that the 1IIpl..entation of price ca,. on the teclera! l.vel doe. not dWul)t
Itate rtlulatory 8Yste_, 11n.e all of the foundational rllUlatory aotivlti.
leadinl up to Jur1adiational ..p....t1onll .--in in place.

3. Coaplaint Procedures

o ~. In the Pyrth,r ~iAA, we tent.tlvel, decided to ret.ln our
..tatinl c.,lalnt prooedur~ 0Il10 PUC .pporu the r.tention of
e.istin. pro~_edurel in order to lu.rd .,.inat abu.. und.r prloe oap
relula tion. 1'" API. however. Q4ntencla that ..lItlnl ooaplalnt prooedure.
involve oonsiderable del.,s."" In addition, IDeM' states that the
statutor, prov1l10na for oOlllt1alnu do not IPIOU) tIM ......,.. b, which this
Coaat..ion ..111 Judie cOIIplainu. IDCJU inquir.. whether a CCIlIIP1a1nant wW
be required to Ihow that ATIT's return on ."relat...rvloes e.o••d. Itl

1152 .e.. H......1r. PUC Cm nta at 16-17.

1153 lrkauu ps: ee-.nta at 2.

1154 3 FCC Rod at 3380-6' (para. 332).

1155 Ohio PUC C,••nta at 17-18.

1156 API e- ••nU at 21-29.
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current rate of return. 1157 We atrlr. our tentative conclusion to retain
existin. co.plaint procedures. Pro.pt resolution or cOilplalnts will be
assisted by the recent adoption ot le.alation requlrlnc th18 Co__lon to
resolve co.plalnts within one year or, in certain c...., 15 ~thI. 1158 The
ultillate burden ot proor continues to UK on the COIIPlainant. 1159 Howeyer,
to the extent that ract. relide exclusively within the knowledce or the
defendant Qarrler, the carrier has the burden of colnl torward with that
evidence. 11 bO Once the carrier-detenctant hU _t Ie:. burden or prov1n1 the
facts within its ~nowledce, the ult~te burden or per.auudDn, as at prllent,
lIust be carried by the ca.platnant.

4. Interill Cost lllocation Manual

~. In the Purther Noti", th18 C__lon tentatively concluded that
the Intert. Coat Allocation~ (IC&II) would be retained~ AT&T eleo'"
price cap reculatlon, In which c&8I we propoeed It1 U8I be d~t1nued. 1161
AT'T supports th18 Coaa1ll10n'. tentative dec18ion to d1800ntinue U8I ot the
ICAH, and arlue. that the ICAN should be dt.oontinued~ or whetber
AT&T elect. price capl. ATIT oontend. that the tully dlltrlbuted coat
.ethodololY at the ICAN 1. arbitrary, wbelly Inoo....t.nt with ettlo1ent
pricinl, and cannot -...u-e ......1l1li111 .., --inIftIl way. 1162 Ad Hoc and ICA
contend that elt.inatlon ot the ICAN w111 reduce reportlnl, and thereto~,

reduce the da ta avaUable to ouato.rl wllhtne to oM))... ATIT'. rau.. \1u3
Co.ptel arlue. that the ICAN u Intended to preyent ATiT fro. abullnc It•
• ar~et power, and .hould not be .11.1nated, beoaUil there 18 no proven
substitute In price cap relUlatlon. 11~

5111. We conclude that the ICAN Ihould be diloont1llued. S1noe the leaN
requires tully dl.trlbuted CO.tlnl between broad IIrvlce catelorle., it.

1157 IOCHA C~ta at 51-52.

1158 ~ Federal Coaaunloatlon. C__loft Author1aatlon Act ot 1987, P.L.
100-594"T.icned Nov. 3, '.>.
1159 NCI Tele90n=.'. Corp. Y. ADT, 85 FCC 2d 99'1, 999 (1981).

1160 HUlh.. SPorta "t!fOrk Y. ADT, 25 FCC 2d 550, 553 (910).

1161 3 FCC Rod at 3-" (para. 503).

1162 A"T ee-tlt8 at '9.

1163 Ad Hoo Reply at 19; ICA e-tt8, lpp. I (.1 JIeport) at 15-16.

116J1 COilptl! Cu_luta at 26.
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296. The Commission's proposal to require 90 dill!'
notice for any Wiff fiJin& which propoaes to raise ,..
above the S percent price bind similarly stimulated much
comment.JfI Some LECs contend that the 90 dIIy nota
period is excessive, lal or that the whole proposal is bllr·
delUQme and could resllll in l.lnconstitutionaJ
conftsc:ation.)l3 They also uten tbat the proposal in tlet
would afford rltepayen Imple proMetion from CJ'OSlolub
sidization and Iar. price inc...-." USTA JlMnlly
supportS our proposal IS bllancilll the needs for limited
pricin& flexibility and additional customer sallpards.laS

297. The Commisaion'5 conclusion tbat such tariIII
would face a hiJh problbility of suspension and t.lIat. to
become effective, they wollid be.,. to be Sllpported by a
showin& of substantial ca..... did. not _-. the COIlCllnl
of some commenten. Some 0PPOMllts ..n that "sub
stantial cause" is too liJht a bv.rden.- and that carriers
tilina such rites shollid be required to show that they will
sutrer "unconstitutional conftlcltion" of their property if
their requested above-band rate increate is DOt allowed. to
take effect.]l7 several other l*'ties attack our proposed
above-blnd standards. too v..... or too ...-k.-

298. We conclude tbat we will require 90 .,.' notice
for any tariff filina which wollid ra_ rMel ... tbe 5
percenl price bend. We ha... Cbollil a 90 dIIy notice
period because above-band r'" raile q...uons about tile
dilcribution of rate incra- bunletu tbae require the
fullest possible consicleration by t1Us Commillioa. Fur·
lbermore, a 90 dIIy period will enable in."" putMltO
conducl the Iype of analysis n-., 10 submit ~i....
ful. substantive comments.~. witJlin~ r.
le...1 chanps will also face a hiP probebility of SIIIJMIl·
sion.

299. We expect LECs 10 ".ent a compeDiq arpment
lhat Ihe above-beJad in~ WII due lO u• ...,....
unforeseeable. and unusUolJ cirelllllll8llCel. W. Me ...
tied lhat substaneial cause is lbe proper SIUdard for -
uaeina Ihese filinp. In lhe AT I: T Pric, C., O'*' cbe
Commission defined lhe .. ad bow ie wiU be
applied. la. The Commission .,.iIuDy the sub-
stantial cause test 10 aiel in tbe ....au.&ion of tarttr c....
in circumstances in whicll ~__ ...... a '-tid-.
expectation lhae chlDle will DOt oocur.-~ r.
illerUMS fie this mold. Our ".. cap ,.. c:..- ill
rlCepayen Ihe lelitimate ft. tAM GO iadiWl8IJ
rate will rise more t!WI 5 ..m ,.,..... _
cllanps in the price cap i-..- let 110
uadermiDe tJI.is apec&lcioD. WIIBI LECI ....,. in dIIir
dilc:retion. file ."....,.. ,... WI ClOD'''''' it .....
priMe. IS pert of our C*'tIIII7 caJikMM 01
rlCepayer aad ....holder u.--. CO i..... tIM It.....
burden of SIIIIIIMtiaJ ClUte ...... c:arrWn c~ CO u·
c:aed our priciq buds.JtI

... A1IeY.......
300. The SIcofIlI ,.,., NoIia.. .1 _·

dIN_ tariftIl ......... _Ie lIP ,... .....
tMI propoJl1 ben. Ia i 11,__ lID dtll s.c.M ,....,
NoI/a "..... twO uc. 1M • 11 .......
• ...., ftIlftil Me _ .._ dIiiN _1_ this policy .... 1M of.~.
....... Ad Hoc ..- ill tbII till O. ' I'
should ,...it _, if till __ ....
0DIIr... tMI it will un.nlt.... CO'I tiOll of
its property without the ......, ,.. u.er-..

301. We do not find lhese arlUDlInts persUlSive. We
beli... our SCIndatdI for above-eap lUiJlp are appropriate
in liJht of Ihe 0..r111 depee of pricinl flexibility we are
Ift'ordiJIl the LECs. We find it unlikely thae within the
nat four yellS Olll' price cap formula will slray so far
from Kt\W COlIS that lhe cap will produce unreasonably
10. races. We are inilializinl price caps bued on existinl
rMel. We are also aJ10wina riles to move with inflation
and cblftle1 in other ....nous costs. Thus, we conclude
lhat it is oftly fair, from I ratepayer perspective, to SIt
hip hurdla for above-c:ap increases.

302. US W. claims thaI we risk violalinl Ihe doctrine
of carri.r·init.... rattI if we require a LEC subject to
mudMOry price cap repJation, 10 meel I hilh standllrd
for III abo~ ..... filin.. We understand Ihe doctrine
of carrier·initMld rattI to limit our ability to bar Ihe
ftliftJ of~ rnisions by a carrier in sllch a ....y as to
~ire lhat CWTIftt Clrifls be retained wilhoul chanp.3M
Tbe replMory I'eIime we are adoptinl for LECs does nOI
distllrb lhis doctrine. With our above-c:ap tiline require
ment. we im,.. no bar or. tariff !ilinp by LECs subject
10 lNInd1itory price cap replation. Instud. we simply
cllrif1. in ...... witb our authority to set stlndards
lor tariff R'riew and PWWIIlt to our obliption to ISSUre
tUl rae. ......ua j" and r&llOnable. lhat when above
cap rattI art fUId. a ditlllnne and hiper review standard
wiU be ...... tllan when Ihe rates filed are wilhin Ihe
eIp. W. Me DOt~ any particular r.ta. nor are
WI requiriJII or IottriddiftJ Illy particular tariff r..wans
-anien re-.iD free to decide when wiff revisions are
lO be ftJed aad 11M aacure aad extenl of those revisions. 197

303. We coaclude t.lIat .... will permit LECs to file
r..- propoIiat IIJowocap rite incr... on 90 days' no
tice. Our min of t~ filinp will be Ihoroulb and
.-cu..." LECs should be prepared to submit extensi..
suppon IIIMIriIls in delenee of lheir above-eap rate pro
~.Jtt W. .... c~ striqent review standards in
or*f lO ..-... tile price cap incentive to reduce costs
aad Uep rata within. lOne of reaoMbleness. In suppon
of • ......, ,.. iDCr... LECs shall include wilh
tbIir (I) c:. suppan dIi&a brolLen down lO Ihe
~ "I _.u r,l..-nt bIIket for each of
tbe IDur ,.,. under price cap rqulation; (2)
a 1.1lion of tile reIIOtlS for Ihe prices of aU·
rMI lO icll the LEC does not ISlip COllI; (3)•_,Mb 00 of how the carrier al10CIted
_ -.. in lbe rei".." baIUt; and (4)
........... of the maaaer in whic.b eb. LEC hal
aDa cur II aU -. DOt i- UOfII'OUS costS. uno... all
.,..... T'IIliI t is particUlarly important if we
IN lO aa, cross-subsidy between I.. and
1IIOI'I-<GO••ltidtil .

:MM. AlIos ~ wiU be found lawful onl, ill lhe
IUIIiUlJ dill .... ruIeI haw ehe eftIICt of _nyilll a
LIC .. 0flI0It'IMJ 110 IIU1ICt capital aad continue to
...... ..... eM low ad IdjUlUMftt mecbaoiIaD aDd
1M ,,,1E1.'" ...d11" eM LEC to~ ill tIrtlinp
........., PI' ••C'/· A LEC ma, ,..... ao_'1 lIP .. i.- .., ftlint a IUitr tranIIIliaal thIl
-.... wiIIl ruIeI for such flblll. a IIlowiaa
tItII II DOt 61111.. co 1M Cl* SUfIIOrl iDe.....1' I_ 'If ........ ill ..... _ wtft ftUap
fir I.ACa ... to ,. of retur1l ,....Il. aDd otIter
~ 121 .cl••, 110 -.bIisIl tItII tile mer- it
....... if the LEe is 110 baWl an opportunity to attract
CIIIJitel. W••ntic:i.... that ao, suchi~ will p~t
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ISSUes requirinl a investipt~n aDd•• I.~8 .for
raleplyers. suspension of the IIlC"" UIltll~ 11l~
[Jon 15 completed or for the Stltutory period of fi..
monlhS.

5. Ietow.-..cl nu...
30S. The StcoNt ,"'*, Noliu propoMd ~ tIriA

deerClSinl rites by more the S ,.rcellt ~JUI:* for
chin.. in the PO wou1cl be tiled Oil 4' days ncMlCC. IJld
tJQuld be 1CC0mpenied by I showiq dIM tile r.- COWl'

the casu of providi... lime. Ind aN otbenriIe j....
rellOniDle. Ind aonclilCrillliftlllOrJ.-

1 Tbe CoIuUIIioD
su..... that tbe I~ ..... COlI ..............
(or ATAT sMu1cl a1Io be 1IIId." -.....rd by wllicJl.1O
deleemille wbellMr LEC.~ ........~Y
lOw.'" This propoul sum....... much COftUMDt. WIth
views rlftFnl from thole oPJlCllinl .y ~rictioD OD r-.
dec"" to thole ...-tina tbat IdItitioMl~N ....
necessary. or tlUll below-bllDd tllin. should iKe tndi-
lionll. rite of return feI1llation.

306. The LECs are di<ri4ed in opinion on this propoal.
Some ofter qlllliftld s.."ort.- LEC GpIIOMIlts of our
below-band propoll1 ...-t thel DO ~DI OD down
Wild price movements are MIl '"J. They .. tbM if
there were 1ft inc'" in till Pel. our propoMd below
band stlndlrds W'!lulcl etIIcri..Jy ,.. tJw limit of till
lower band. thereby drivina .... wIlic:h previoulJy
jUSC inside me lowv limit down below it. Two LECs
arlue tltlt there sbould be no lower bud restriction It
all."s

307. Other oppon.nts of the propelled tte8lJMnt of
beiow-bind wi'" .. thM it is CD till .no....
_umption that keepi... pne. ~ vaNble
cost will elimil\lte tbe ~bility of ,........", prici...
This may be true in a competiti... 1ftII'bt. ttae.
commenten su..-. but p~ LEC ~Iy po...... a
more conse"ltive Ipproech is ...........-

308. OtMr pvtiel .-n that tile LECs IN in 6ct
dcmandinl streamlined review for III I'MC reduetiolts. re
prdlllSl of mapitude. for tbe ,..".. of ........ in
predllory priciftl. They beliew t. .. IIIoftioa 01 aD
avenae vlriable COlt staDdard • .. bIIiI for penaittiq
beJow-Mnd rat. wiD remow .......... of~ft
apinst anticompetili.. behPior by till LEes.- OM
;ommenter c:oncludll thee WIt shotdlI Cltlldaue to sllltjKt
below-band rare reductions to trIlIiliclMl Wi« ,....,.
includinl tbe cost support F*I~" of Section 61.38
of our Ru......

309. We belie.- tbae I'MC ,...... Uy ....
ficill to COIISUJDeft ud.... 0-.. aN lll1der-

liken for comPldti.. r-. Prld••." prici.... tJaoup
often••:IItpd. is 1Jirl, _'DOll. ud pI'OWIl~ ....
rare. FlUtber. OW LaC ......... lInICtu... '-
lhe .u.dy lUlliIIely ....,.,.. of pndMiOD. W...
conYiIlCild tMi below ".. iatrodllClld ulldlr
our price e:., s,... will lie pnMlO.....iti.. u..
predatory; l\O_be dIcidId 10 en Oft tIM Iide
of Clution IJld .. IICOCd tIuId Ii_
llriff mMw. TherefD a wbicIl re-
'!uiRI suspension oalJ of wllicJl IN 10 low
tlllt tMy c:u be preIUIIMd to be pedctfe.

310. We be.... tMl _ proYidII j_
such I JIlIftdanl. While d' 08 tIM poiDt 1&
which ,rial can be 08 the role of
lntent In ftndin. antitrwll vio&lliou..11 the q~n

.....ther priCII are below marpnal cost, or its surropte.
•..,. 'llNble cost. is ceJltrIJ to the determination of
whetller prices Ire predatory. [n ldoPtinll"'np variable
cost IS I wur review scandard. we do not find thlt allr" which cover I"'rap Vlriable cost are n~y
jut. I'.-ouble. lAd non~rimiJlltory. Petition,n lMy
be ... to show that there is reason to investipte I rite
decneII which we permit to fO into effect after 45 days.
Coapetitors CID aiIo flJe complaints a1Jetin1 predatory
pricin,. In eitber calC, it mi,lU be pouible to show that
tIM rtIUllin, rite is above I..rap variable COst but none
tIM_ predatory usinl rele"..t antitrust Inalysis and
pr....nt.

311. We ICCOrdinlly direct 111 LECs seekinl to intra
dQl below-bucl rate reductiON to file their ttlDlmitllls
OD 45 clays' notice. 1hIow-bend rate fiUnp m\l5t be IC
compuied by I showilal t1W the rates cover the cost of
semce IJld lie otherwise just. rUSOl\lble, II\d non-dis
crillliutory. [n reviewi.. these tlri"'. we will employ the
.... 'VWI1e cost standard to determine whether a
beJow-baDd reduction should be suspended pendin, inves
tiptiOD.

'"New .... I ..........~

312. ID the S«ONt ""., NOli£t the Commission pro
pcMId to distiJllUish "'11 new and restrw:tured
.... aad to tr_ them IS they Ire trae.d under
Ayars price cap plllD.m Sorne pu1S of the propoal
drew IittJe comlMnt Ct.,.• definitions) while others stimu'
.... I Iarp JIIPOftJI. Below. we define ft... ,,"ices •
aD, tbM .............. of service offeriDp lvailable to
c....ers (L,.• all aitUq offeri. r.main lvailable). We
ddM r...-uetUftlll seme. • Ifty t1W modify a method
of cbK.... or proYisioDiol I senice that doa not result
in I Det iac~ of senice options available to customen.
We aiIo decide that new services will not be incorporl&eCl
into the price cap sysJem immedw.ly. but will be in
cl.... in .. LEC's e:., iJl the fint annual price ClP
wi« fllia, der the completion of the bate yar in which
tM new senice beco_ etlJctive. Finllly, we conclude
tJIM ~ured lime. wiJI be tiled on 4S days' notice
Ind IIlUll deIIIolllU1Me compliance with the price cap II\d
beftdift.limits of the beIUt to which they belon,.

..... WI.

313. TIle propclIal to distiJllUisb "'n new and
.......UNd ia ............ icknticIJ to tbe u.t-
-.at of IJld lWtI'UCCured seniceI oIIInd by ATaT
IIIIder priIII capI d..... little commeot.m Some of thecoa..- relaU.. 10 the propolld deflAitions COncerti
~ not directly ......... to price cap replation.m

314. New ud~ servic:el, becallll they
p..-t cIHIJrea& m. uftderao .,..... forma of
~ It is iJnportant, thefefor•• to lit •
...-rd for ct ';,..i'" the. senica from ODe an-
om.. W. will co new. ,,"ices wmeb 8dd to the
,.. of opdoDl a1NIdJ a..i1able to customen. A new
..... ..,. but DIIlIl DOt. iJlclude I new lIChnoloU or
rw.JioJIIIl QPIIbiUty , new servi.. Ire. in ..nee.
re-priald 'IIIftiou 01 y-existi... semc.. 11 is incNecl
..... for I CIrriIr to oftar I wholly ditllrent form of
.......v........ .mce. As 10.... tM prHXittiJII
~ is sUU oAnd. ud the ra. of altemaai.....u
... 10 CINIIIIMft is illCrl.d, we will cla8ify tile service
....... -.ructul'lld~. on tbe other hand, in'Ol..
the ,.."......nt of aiIIin, sc"ices. Carriers ClIl



5 FCC Red No. 23- ., supdon thI& we defer consideration of this
AilaftUCoSur pendina Part 65 proceedina. Th. termiDalionrule to .,.
f te of return rcaulation for pnee cap~n r~uar.

o ra make provision for potIibl. owrarnln.. til the
thai we 'od 1_....• . I_.~
ft 1 enforcement perl -Ina t~ pnce ca~ rep_D.

na Iso reject liS West's suglSuon repnblll c:aIh re
:e~ beCause we believe that prospective PCJ ..j......nts

n 'mpler for us to monicor...ier for the 6cted L£Cs
are '~plelDent and consiclerably limit the pofIIntiai for10 I...· Sit I __ .....
If .mination amona ratepayen. n llIon. we re,....
t:r;u.-ion of US W. that this Commislio~ Jacks
authority to order refulKls except where.a carTIer ha
ropolld a rate inc~ and u lCCOunl1ll1 order ha

:... entered. S61 We. wisJI to rnaU c~. ~ we be.. iD
....Ii.r proceedin.., that our refund authortly wuler See
lion 204 is not limited to such ~." ~ that our
refund authority eXlends beyona Section 204.

V. LEGAL AIlI'IIOarI'Y
401. In adoptina price cap replMion for ATAT, tbe

Commission explr.ined in detliil the lepl bMis lor its
action.'" We concluded. iItu, ... thaa: (1) subltitution of
price cap reaulation for tr~itional rate of ret1&rD.~
tion .. within our authonty under the CommunlQlJOftI
Act; (2) price cap reau1Mio~ wol,lld comply with the Act's
requirement that rat. be JUII, ~nHIe. and noll1lil
criminacory; (3) OI.lr ftOoSUI....ion lOne appr'OKh to
price cap ~latioD ~ consilleDt with. t~ Act and
re......t jl,ldicJaI authority; (4) a rail prelCrlpltOft _ not
required in connection with our ... of Gisd..~ aad
(5) a • /«W rate pr-=ription had not ben Undertakell
in conn«tion with or no suspension IOn. approach to
price caps. Consisteftt with our tengri.. COftCll11ion in tM
StcoNl FunIw, NOIice that~ cap r....ion of local
excha. carrien is lawful. I WI conclude. for the rea
sons lit forth there and supplemeftted below, IbM the
LEC price cap plan adopced toUy is. withiJl our I.
authority under the Act. and that it will ...... t.... L£C
inter1Ull rae. remain just. r.-onable. and non~iJcrimi

nato".
402. The primary ... for tllil COIlChllion iI t_ our

price cap plan lor the LECs "'y tnlCks our ATAT
price cap plan. Both p.... flit.. a _liMd Wi«
rmew prol*l with suspansioe ftOoSUIPUIion 10...
bIIUa. semc:e caliF"'. 10 ....,.s ..
precipilOus price chaft.. for ....,.., • well •
a price cap formula tIIIt is __ Oil uiIIiJII ,..,sn
reflects COlt ella... and iDeI.... a Coasu.... flrocIucti.
ity Dividend thaa NlIud c:arriIn to i~ tIIeir pro
dllCtivity .... IliMriQl IewtI 10 .............. of the
inc"" ftaibility prcmded by the price cap ~.
Several part. repIIt ... arplMllCl pIW'riouIly rejeaed
in the con.. of the ATAT p.... blat they do not aplaiD
wby our I. coDClusioas ill t_ con_ .... wroaa or
arl DOt directly app"'" to price ~ Jew LECLJ13

Aa:ordinllY.... '-11 reject tboll ........ts lor the rea
sons lit forth in the ATAT Pm C. Or*>.

403. Colli'" with eM priClt c:a, we Jew
ATI:T, we ba.. added one to our
LEC pIaIl to ,.,oDd to the~ dill, • d-...et,.......y.". we may not be I pIOd_~
fIpre IDr the L£Cs in wIIich we "...., the _
billa ... of coddnce • we in the produaivity
fIpre choIIn lor ATAT. As I result of thiI concern, there
is so.. risk that relyina solely on the approec:b tIlLeD in

the AT&T plan could ,.ult in a particular LEC earninl
increllld profits that are Dot nec..rily tied to incrllleS
in productivity. Accordinaty. we have adopted a sharma
mec:haftism. dacribed in d.tail above. for carrien tbat
comply with price cap c:eilin...'" By seltinl u upper
limit on L£C profits and addina an adc1itional mechanism
to ensure thlt rat.,.yers directly benefit from uy in
c,.... in proftts.51 ... are funher ensurin, that LEC
rat. will remain within a zone of reasonableness.

404. W, adopt the sharina mechanism punuant to our
pMrai Rule Makina authority contained in Sections 4(i)
anet 201-203 of the Act u well u our prescription author
ity COllwned in Seetion 205 of the Act.517 In addition to
the sharifta mechanism. ud under the Slme authority, we
ha.. included in our LEC price cap plan a lower end
adjustment mec:hanism consistent with our obliption to
ensure that L£C~ are not conflscatory.111

405. We dillafee with tbose who araue that our price
cap plan fails to _I,lre just and reasonable rat. because it
doll not ~uately take carrier costs and profits into
account."" As we have explained. price cap ra.. do
rdlet COIU aJlc1 like profits into account. albeit in a
d~nt muMr than do rate of return rat•.SIO Our
decision co modify the manner in which we take COSlS
IIId proftts into account is billed on our analysis that the
price cap cOlt benchmark wiU prodl,lce efficienci.
unattainlble in the prior r.latory syst.m, and is fully
supported by reAlvant precedent."1 Funh.rmore. the rela·
ti.. _..nee of competition compared to the
interalC.... IIW'Ut is not a Iep! buis to block price
cap rdlKm lor LECs•• some have cltimed.m Price cap
r.lIbon for ATAT .... not predicated on the existence
of competition. and IIOChiq in th. desill' of LEC price
cap replalion is predicated on the existence of competi
tion lor interstate ace. semc.. In fact. the absence of
cona,.uuon is one rlllOD WI decided to employ the
bel:UIop of • sbarina mechanism to prevent even the
poIIibility of exceaive monopoly carnin...SI)

406. With r.pect to costs and profits. we will continue
to rely. II we do with ATAT, on lhe Section 204 inves
ti(lMion aDd Section 208 complaint processes II pan of
our piIIn to ensure jlllt. rUlOnlble, aJlc1 non~iscrimi·

nMDry r...tit In lipt of our selection of the sharinalDd
adjUltlllent mechanisms, complaints claimina that overall
~PIDY amill. that comply with th. sharina mecha
niIIIl ........... in view of costs will not lie. Since our
slwiDt _.ism dOlI not relate to specific rar.. how
.... CO.,IaiDlS that penicular ra.. are unjlllt and un
~_le in liPt of th. rele.-nt COSlS and profits. or
t_ they are .dilcrimiDlltory. may continue to be filed. In
IllIdilioll. if a L£C clots not appur to be in compliance
with tile sMriaI mee:bani6m. its tariffs would be subject to
in.......ion Uld slMpelllioll pendina an inquiry into the
"'ftt to which its price cap index. had been sufficiently
tIlIuced to properly account for its historical earninp.
eo.,_CI could aJIo be flled in this CIII. Similarly, if a
L£C btl been permitted to char. aboYe<ap rat., the
s_iD, mecJluisans would no 10'" apply, and the
LEes r_ ..uld be subject to complaint Oft the bMis
t" they are djust ud unreaonable in liPt of the
CUfN8t r. of return prtlCription. Thus. our in.....
tioa and complellltp~ will remaill importUt toOls
ill ..uri., j\ltt. rlllOuble. aad non~iscrimiDllto"rat••
lad ill mollitorina c:arrier costs and profits.



Attachment A

Policy and Rules Concerning Rates for Dominant Carriers 4 FCC Rcd 2873 (1989)
(AT&T Price Cap Order)

Pages 3107-3111 (Paragraphs 479 to 491) Description of process for "above-cap"
rates in the AT&T price cap plan.

Pages 3135-3136 (Paragraph 545) Complaint procedure under the AT&T price cap
plan.

Policy and Rules Concerning Rates for Dominant Carriers 5 FCC Rcd 6786 (1990)
(LEC Price Cap Order)

Pages 6823-6824 (Paragraphs 303-304) Description of process for "above-cap"
rates (outside of the lower formula adjustment) in the LEC price cap plan.

Page 6836 (Paragraphs 405-406) Relationship between price regulation and carrier
costs and profits; Complaint procedure under the LEC price cap plan.



that, in eo-e lnltane.l. this n.e....rlly lnvolves caae-by-case adjudication
to ne~ out a lenera! 8tandard.

i. SU....ry ot Further IIotice

-19. In the Fyrth.r MoUo. w. t.ntativ.ly found that tar1tf'a proposing
above-cap rat.. would be fUld on 90 d.YI' noticI, woulet ,Inerally be
suspend.d, and would b. r.qulred to b. acco.panied by oOlt SUpport
d••onltratin. ~hat the rat.1 were Jutt and r.aeonabll. We Itat.d that the
COlt showin. would inelud. c~t data tor ••oh Il~t In the rel.vant balket
tor the .Olt r.o.nt tour y..... und.r prlo. o.p r..ulaUon. u well U I
d.tailld IIpl.n.tlon at th. e.rri.rl' _thod ot allooat1n. ooat. a-en, the
rate .l•••nta. We d••••d tbll •• tenllY••howln. n.o...ry to allow a
d.t.r.inatlon th.t the 00IIta drlvq the 1.nGNMe hIId bMn prudently lnourred
and th.t the lncre... w.. JUilt and re..na~l•. 1013 we 00IIIIlde..... U8IDI the
sub8tantlal GaUM st.ndard, but t.nt.th.l, d.t....ln.d that that Itanetard
would not aUow UI to lorutlnl•• aHv,-o.p tUln.. -mol.ntly to lnJUre
...t.1II protection ot COQWMr intlr" .. lthin the prlee cap syatea.

11. Ple.d1n..

11IO. AT'T obJ.cta .tr.nuou.ly to aliI' propoal r .....dln. above-cap
t111n•• on thl .rollnu th.t it .Uow. 1.. n••l~U1t, .ad Gauau 1101"1 COlt
and d.l.y than cu..r.nt r.platlon. ATlT .1'.... th.t It 11 not only dimoult
and ••p.n.lv" bllt ln so•• 0.... 1.po..lbl., to d.t.nd -the nlc.....1l,
.rbitr.r, .lloc.tion at ooRa on aaob ••1ht.l, dla.r•••tld b"11.-101~
ATU not.. th.t prlo••nd c_t _, not be related .t tile rate ~t level,
ciUn, .. an ....,1. '10 Allerloa, ln whiob, AnT cla., th.r. 11 no way to
ld.ntity Mjl.rate1y tb. o_ta ot the ti••d _thly oharp and the .....-..et
ch.r•••. 10~ &TU .180 ...rta that o08t d.ta _, hav. 11ttle to do with
the re••on tor .n .bOVI-o.S rUin. it, tor ••••ph, an -acrou·the
bask.t- 1ncr.... "'1" propolld.1 16

11I1. AI an alt.rn.Uve, lTU .dvoo.-... a OUI-by-OUI approach, -.ach u
under the lublt.nU.1 oauae It.ndard tor .boYl-b.nd tilln,l. Aocordin, to

1013 ~, tb.t thl inor.... 11 n.o.....y to avoid oann-tlon or to ....r.
acceptable ..nlc. quallty. l'yrth!r "t1of, 3 FCC lod .t 3315 (para. 319),

101_ &TlT ~.ll1itl at 3O-J1.

1015 H .•t 31.

1016 ]1. at 31 n.··.



AT&T, this Co••l..lon Ihould ...... tbl ju.tltlc.tlon tor a r.t. ch.nl' in
Illht of thl partleul.r elrou.lt.nce., 11vlnl due eonelder.tton to carr~'

cOltl, cu.to.er.' elpeetatloRe, and otber relevant ractorl. Under AT6T'1
approach, the d.ta n."" to ..... an .bove-c.p rUlnl would be detl...1ned
on a caae-by-c... bUll, d.p.ndln, on the type ot ch.na' and the rtalOn tor
it. AT&T al.o belteve. th.t Jl5 day.' notice would be IUtncient tor an above
cap filing. 1017

412. A.erlt.ch conour. wlth AT'T, arlulnl th.t the sp.cified co.t
.howin, 11 irrelevant .nd un..,-..onabl' wben ....t, pac.... ~ mid in whlch
tot.l revenue. tor • b••ket Ilce.d the oap. '--rltech propoae. that the
Ihow InC In such • c... b. b...d on total lnteNtate cc.t and r..tRue data and
th.t the rate. b. allow.d 1t juet1t1ed by ••traordinary ciree.etancee. 1018

•• By cont....t, Ad Hoc vi.... our propoMd ""o.. in, U 110 .1811a.. to
wh.t the c.rrl.... ru. tod" that it Invit.. th.. to ..k. above-cap ru~
wh.n.y.r thlY do not llke the rates u.t tbI1 would need to ..... to contbra
to thl c.p. Ad Hoc thl .boYl-oap tillnl U ...no.. 1.. d-.nd1nl than
the sub.t.ntl.1 c lna ... pl"C1,•••d ftN' aboYe-bllld ..ates. 1019 Acoord1nl
to Ad Hoc, the -..a.tantl bottH 11n,- 18 un••••pt.bl.: c.r..l .... would be
subjlct only to the tr.4IIiUonal .taMllrd far oarrier-in1tiated ratee, that ~,

rate...ould bl p....utl4ll u 10"1 u thQ w.rl jut and ........le. 102O Ad
Hoc arlu" that, U • pro..... balance to tb. tr.ed. oarrien ..Ul be ..1ft....
to p..lc. b.lo.. tb. carri.r••••• abMe-oap ratel IIa&1d bav. to ..
that INch rat not ..re1J .)MIt and ......-able, but .etaallJ neal_ry to
avold cont1aoat1on. 1w1

*. Color.do OCC bell.v.. that our pro,o.l "1'.1, &110... ca....1e1 to
."ltch .t ..m tr_ p..l" ..... to ae.t......-d reculation aM ba.k ap1n. 022
Colorado OCC el80 lnt.rpret. our dlN••lon In the 'Mrtb,r JfOU~' as
e.t.bUshine th diRi...t .taadar. 18.. allowtne abo......p r.t..: 1 the
rat•• ar. nec .., to ••oid Wllavtul -rI...ts.; 2) the ratel are n•.-,.y
to ...ur••co.pta..le .nio. quallt,; 3) the· rat.. are n.c...ry to cOYlr
cost. p"udently incurred. Colorado OCC aatI wheth.r w. will ..c.rta1n a

1017 .!!.•t 31-32.

1018 A....iteoh C I ita .t 39..-0.

1019 Ad Hoo Ca .IDU .t 15-16.

1020 Id. at 16.-
1021 .!!l. at 20.

1022 Colo"" ace C .Inu at 21.
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11n~a,e betwe.n the ..rvie. b.arin, a rat. iner.... and the stand&rd tor
Juatlrleatlon which the carri.r InYo~••• Pinally, Colorado OCC &lltrtl that
the prot.otion ort.red a,ainat cont1aoatlon 1& .ore e.ee.. than under rate of
r.turn r'lulatlon, ainc. rat. or r,turn 11v•• Inv.stor. the opportunity, not
the rl,ht, .to earn a ~1r r.turn. 1023 ..

111!5. Hlchl,an Pst cont.nd. that 90 daya 11 too abort a twe to review
the thousands or pl.o•• or pap.r that would b. n••d.d to .a~e an above-cap
t111n8, and 1U".ats that a notic. period or a y.... IdIbt be needed. 1024 Ohio
propo... that above-cap rat.a b. autoaatlca11y .uap.nded or even forbidden
to take ettect without r'lU1atory approval. 1025

111. Dlacuaelon

'Ii. With .1nor .od1ticatlons, w. adopt our propoeal to require a nul
ooat-bued showin. tor tUinp propoldnt above-cap rae..

lIlT. W. a,re. with ATIT that th. ahowlnl w. an adoptln, 11 1••
nnible and .or. d1tt1oult thaD the Ihow. cur.....tly requ1Nd of ATIT under
rate ot r.turn. W. tully Int.nd it to be. OUr price ... __ ,rane. ATIT
si,nitl0.nt n.w nnibUity below the cap. OUr d.t....in.tion that below-cap
rat•• ar. pr.~tiy.ly Juat and r.aaonabl. r.quir.. UI to look oloaely at
all above-oap t111n,•. Furth.r80r., b.OIUIe the purpoee ot prio. caPl la to
oreat. ino.ntiY" to r.duc. cOIta, oonatateat with rate. tallin, Within the
aon. or r.uon.bl.n.., we -.at ohOOlll a _thod ot hUdUaa tari.f'b propomn,
above-oap rat.. th.t pr...rvu tho.. Inoentlv... It 'I' did not ...... the
oOlt/pric. r.l.tioft8blpa tor all IIrYlcu in the ~t ~ which the carrier
propol's to .Ic••d th. o.p, and it 'I' did not inquire into th. Inv.st.ent
and ..rk.tinl d.e1liona that 1IJcI to the~ tll1na, tbea 'I' would indeed
b. vulnerable to the criticS- put ft)rth by Ad Hoc and othe....

_. W. d1la,r•• with tlM parts. w.. oaatend tbat tile required Ihowinl
tor .bov.-cap r.t•• ls inaultlcl.ntly atrial.nt to r'ltraln ATIT tro•
••o••dln, the cap at wW. Wh11. ATIT wW be perutt.d to t11. above-cap
t.rlfts when it .... tlt to do 10, and to hay...oh tarltb reYiewed on their
••rits, the abowln. w. ar. r.quiri.. wUl be "~YI and 0GIIPle1. It would
take AnT so.e tw. to d.v.lop lUoh a lIIowln,. loa Ono. ru.d, it would be

;023 lSl. at 22.

102_ Michll" PIC e-tta .t 21-22.

1025 Ohio PUC Ca.rnta at 13.

1026 Mlchll.n PSC probably uDd.nltiMt.1 th. aoope ot thll abowln, at
leveral tho....nd pal... We note, .. we did ....1W, that we cannot adoPt the
sUllestlon ot Michll.D PSC th.t w. r.qulr. lon.er notic. period. tor these
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virtually certain to be auapended for five .antha, the maxt.ua t1ae allowed
by the Act. Such a rUin, would bt evaluated tltr"tly caretully, 1n the
light of a .tron. prt.u.ption that within-cap rate. would be Ju.t and
reasonable. 1027 We would not anticipate that above-cap rate. would be
routinely fUed or Iranted, u the burden on AT&T would be ,rater than under
existln, procedure. or under the IUbKant1al cau8I tiK. In any event, under
our procedure., con.iderable t~ would el.,.. between the tble AT&T decided
it wanted an above-cap rate and the t~ .uch a rate went lnto errect, lt
at all. AUT would not be able .taply to ..itah n-c. price cas- back to rate
of return relulatlon. A ratlonal ........nt ot the paalibl11tie. Ihould lead
AUT to the concluaion that an above-cap tUln" whl~ pereS_ba, will only
be permitted to take ettect atter .uapenaion. where the Juatitlcatlon 18
co.pellinl, and that the beat wa, to .-ure contlnuoua prontability is to
whole-heartedly pursue the etrlciency incentive. held out by the price caps
progr...

'It. While AT&T will b. liv.n a tair opportun1ty to Ju.tify any
above-cap rate., the d1tricult .owin, that AT" _t uke 11 reuonable in
lilht. of the flexibility 11ven to AtiT with re.peot to below-oap rate•.
Horeover, It 11 quite unikel, that, within the neat tour year., our tbrwUa
will .tray 10 tar troa aotual aceta that the cap w111 produce uareaaonably
low rate.. Wt ar. be,innin, with ea18tia., carrier-initiated rate.; ir tbo8e
rate. were not curr.atly hilb ...ou ATa'!' _ tIM III opportunity to propole
rate lncr...... We are allowlDl t rate. to ... with 1Dt.Iat1on and with
chanllS In acce. char,.. and other e.o.enoua coata. The now-throulh ot

fillnl" Th. C~lcatlon.Aot doea not allow notloe per10de Ireat.r than
90 day•. Likewl.e, we ..at rejeot Ohl0 PUC'......tion that an above-cap
rate be forbidd.n to take .ttect untll approved; the Act do•• not allow
su.pensions loftier than t1v. _thlI.
1027 Colorado oce u 1ncorrect in dUtW1nl tra the rurtbJf lotto, three
distinct .tandard. for .pprovla. an above-oap rat•• lu".t perce1ved
standard, that the rate u ne~y to avoid conn-t., WM not a new or
extended .uerant....ainet oOllftaoator, rat•• TIle OOftItitutional protection
.,alnst cont1lMtton u n.Uber l1a1ted nor •....." by pr10e reawatlon.
Llkew1.. , we Mntloaed the sao-1bllit, that a rate inor t be ju.at1t'1ed
on .erv1ce quality .roundl only to ... ollar that we .,111 not tbroe a carrier
to delude ..rvioe quallty to -.t price cap OOMtrainti.... did-'not intend to
hold out the pr__ that rat. could routinely '0 above the ., u 10nI &I
the carrier olat.ed the add.d re••aue. were needed to ..intaln ..rv1ce
quality. The th1rd .tanard Mntl" by CGJMMo ace, prudenoe at OCIlItI, was
not .entlonecl u • 1'.... tor allowlD. abo••-oap ra~ but u a l1a1taUon
upon purported Jut1t1oatlOM ot ••h rat•• la otbe.. wor., AT.,. wll1 not
be p.r.1ttecl to ra. rat. above the cap bued on a oM Ihowinc unl.- the
co.t. 1t show. ..... prudently incurred.
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acce•• char,e. alonl ••an. that ATlT is luarant••d rates reflectinl all
Incr..... 1n Itl linlIe larl.st ••p.n... The productivity adjult••nt b well
within the various est~ates ot the lonl tel'. productivity of the industry;
with the Iddition ot the CPD, it r.pre..ntl a productlv~y loal we believe
AT'T can and N111 exceed, eiven taproved incentiv•.

'to. We do recolnlze that not every rat. u-nt can be __lined a coat.
Y ATlT notes, one cannot ...l,n coat... bltw.en the tbed and uace-baaed
el...nta ot the oharlel for a ..rvic. like PRO "'rica. On the other hand,
when ATiT ori,inally til.d the tarlth tor itl ..rvic.. it had to d~nstrate

tha t the ra t••tructur•• it propoaed would reoover the 0QIta or the service.
It .ay not b. p..lble to ..l,n dlHrttt ooeu to taoh rate .leMnt ot each
service, but it should be po..lble to d.....tr.t. how the pricin, ot each
rate el••nt 11 related to the 0Ga ot tbe I81'v1oe. In .uq a IhOwin, for an
above-cap tarltt, th.retore, ..e ..W requlre AT'T to ..i,n COlts down to
the lowelt ~lbll level, and to _kt a detaUed e.planaUon of the reuons
tor the pric.. of all rate el...nta to whiah it de. not UI1cn COlts.

",. On. fUrther lIOd1t1oaUon to our propoal w needed. W. alel in the
'urtb,r .I2UH. that the allooat1oa or~ witlWl tbe bUktt woWel havi to be
e.plalne~ fUrther cODllc1.ration, howev,r, it 11 apparent that we wUl
aUG ntld an e.planation of tb. _nntr In whlob "., btl allocated all coet8,
not Ju,t e.o.tftOUl coetl, .... bMIk.u it ". are to properly evaluate an
above-oap tUin,. Otberwilt, 1t ..e oo.ider an above-oap t11in, tor one
ba.tt "itll..t lootin. at tbt oth.r ....,tI, tilt .....tI will not p.rtor.
th.ir intended fUnction ot r.duoin. the likelihood ot ~ro__aabll1dy between
1..- and .re-oo.,.t1t1v••rvic..

e. 8!1o...land !I!:I!

1. Su.ary or Further Iotiot

_. In the ''ftb.r "'1M lit propn.d that tar1ftll ..h1oh would decreue
rat.. by .1" than peroent be tl1td Oft ~ .,.. not1ot and be aOOGlllPln1td by
a 'howin, that the ratt' oover tb. 00'" ot providin, ,ervice and are
otb.r"l,. JUlt, r.aeonlbl•• and nondi..r~'orJ. W. dld not propoee a
partloular eoo le 1tandIIrcI· by wbieII to tnp tor bilow-band
rat... but Uolted CO' •• It an tIM ~ or t1nl a etandard, aach
a, avera•• varlable oc.t, tor d.ter.lnin, wb.tb.r below-band price. are
predatory tor tar1ft' revle..~.

11. Pleadin"

'tI. ParUe.' pOliUon, re.ardlne proo.dure. tor r.viewln, tariff
t111n,1 propo.ln, btlow-bancl rat. tead to .1rror th.lr politiou on the
llk.llbood of predator, prloin. uDd... the lOb.....t tortb in tb. 'yrth,r
lostu and on tb. neo..it, ot low.r priot be.... "'T ...... tlat all price
d.or.... Ibould be prtIUMCI lawtul, that OOllpttltoN Ihould bear the burden
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to pay for features they do not want. 1152 Arkan.. PSC arlue. that the
leparation. aanual, USOA, and Joint COlt rule. are all de.llned for rate of
return reBulat1on. In addition, Arlca..... PSC requuta additional explanation
of the ett.ct of price cap relulation on OIIA. 1153

c. 01lOUf!10n

S". We conclude that the i.pl..entation of pric. cap relulatlon will
be enhanc.d by the continuation of ••i.tinl .arket rul•• , i.ple••ntinl
r"ulatloftl Mach .. Oil and the Joint ac.t ..w., and the USDA and _parationa
rulea. We b.lieve that the introduction 01 both OIA and pric. caps will
b.n.Iit all rat.pay.r., and w. do not beU..e that it 11 n.c...ry to tak•
• tep. in this proceedinl to ...t ....... the .lK.ntat1on, .. the lew HMpIb1re
PUC aUBle.t.. Indeed, WI b.li.v. that prl0' .ap r'Bulatlon, by lOlt.rinl
innovation and .IIicilnoy, .a, oontribut. to the rapid and aalutary
i.pl..entation ot AUT'. OIA plan. Purth....l"I, our dec1l10n to lIIpl..ent
inc.ntivi r'lulatlon for AT'T dee. not requlr. overhaul of th...parations
rul•• , the USA, or thl Joint OOit rul... "bU. th... reBulat10ftl were all
initiat.d durinB a tw. when thll C_'.lon w.. reBulatinl ATiT by ..ans
of rate 01 r.turn "relulation, the~ tbeJ ....,. r-u. .... 1IIportant
and nloe..ry under prio. caPl. In faot, retention ot the- rule. lnaur••
that the wpl..atatlon 01 prioe oaPl on the tederal le..l doe. not d~t
.tate re,ulatory .,.t.., I1noe all ot the loundatlonal reauJ,atory activit1u
l.adiAI up to Jur1adiotlonal ..parattona r..-1n In place.

3. COIIplalnt Prooedur.

S'S. In the Fyrther I,tla., w. t.ntatlv.ly d.clded to ret.in our
n1ltinl oOllPlalnt prooHur•• fP.M Ohio PUC .pporta the r.tention 01
I.l.tin, pro~_.dure. in ord.r to luard alainst abu.. und.r price cap
rllula tion. 11" API, howe..r, clotenda that ..lIttn, OOIIPlalnt proo.dure.
in.,olve oon.id....bl. delay•• 115. In addition, IDCMA .tatea that the
atatutory prov1l10ftl lor • ..,laintl do not ....11) till ........ by which this
Ca.18Ilon will JUdi' co.plalntl. IDCMA lnquir.. whethe.. a CGIIP1ainant wUl
b. required to .how that AT'T'. return on ...re,ate ....vi......eed. Its

1152 Ie.. H.....ire PUC CI••nta at 16-11.

1153 Arlcanaa PSt ee-.nta at 2.

1154 3 FCC Rod at 3310-11 (para. 332).

1155 Ohio PUC Ca••nta at 11-18.

1156 API Ca••nta at 21-29.
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current rate of return. 1157 We atflra our tentative conclusion to retain
existinl co.plaint procedures. Pro.pt resolution ot cOliplainU will be
assisted by the recent adoption of lelUlation requirinl th18 Ca._19n to
resolve co_plaints within one year or, In certain c...., '5 ~thl.1158 The
ultilDate burden of proof continua to rut on the ~1nUlt. 1159 Howe"er,
to the extent that facts re.ide exclusively within the knowledce ot the
defendant ~arrier, the carrier has the burden of 101nl torward with that
evidence. 11bO Once the carrier-eletendant hU _t ita burden of provinl the
facts within its ~nowledle. the ult~te bUrden of peraMYdon, as at present,
lDust be carried by the ca.platnant.

4. Interi. Cost Allocation Manual

546. In the FurtMr lotl,e, th18 C..a.ton tentatively concluded that
the InterlJl Co.It Allooatlon Manual (IClII) WGU1d be retaiMd una. AUT eleota
price cap relulation, in whioh 0&11 we propoeed Ita U8I be d~t1nued."61
AUT supporU th18 C~1aaion'. tentative "eo1810n to d1.lo0ntiDue U8I at the
ICAM, and arlue. that the ICAH 8hould 1M diaoontinued~ or whetMr
AT'T elects price cap.. AT'T oontend. that the tully di.trlbuted oaet
.ethodololY of the ICAH 1. arbitral", wbollJ InooMiattnt with etrlclent
pricinl, and oannot _re earn1Dp in any_~ war. "62 Ad Hoc and ICA
contend that ellJlination of the leAH wUl reduoe reportial, and theretor,'
reduce the data avaUable to oU8t_ra villlinl to oha1.lanII ATIT'. rat•• 11 3
Co.ptel arlues that the ICAN is intended to pre"ent AT'T fro. abuslne Its
.arket power, and should not be ali.inated. beoause there 18 no pro",n
subStitute in price cap relU1ation. ',64

5'1. We conolude that the ICAN lItould be d~t1nued. Sinoe the IClN
require. tully distributed oostinl betveen broad IIrvioe oate,orl•• , Its

1157 IDCMA C~ta at 51-52.

"58 ~ 'ederal Caa.unloatlon. C..1aIlon Authorisation Aot ot 1987, P.L.
100-5~1Ined No". 3, '.).

1159 MCI Tele,omm19lt_ Corp. Y. lDT, 85 FCC 2d ~. 999 (1981).

1160 Kuche. SporyletllOrk Y. ADT, 25 FCC 2d 550. 553 (1970).

1161 3 FCC Rod at 3-" (para. 503).
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,,63 Ad Hoc Reply at 19; ICA e-tca, App•• (.1 -.port) at 15-16.
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296. The Commission's proposal to require 90 days'
notice for any tariff filinl which propeta to raise .....
above the S percent price bend simi_I, sUmulated mud!
comment. ]11 Some LECs contend that tile 90 day notice
period is excessive. liZ or thlt the whole propos&! is bur·
densome and could result in unconstitutioaal
confiscation.lI] They also ....n thlt the propouJ in ItIct
would afford ratepayen ample procection from cfOIH1lb
sidization and 1&rIC price in~.'" tJSTA pl*'ldly
supports our proposal • balanciftl the needs for limited
pric:inl fiexibility and Idditional custOmer safepards.liS

297. The ConuDiaion's conclusion that JudI tariffs
would face a hip probability of slllpension and IbM. to
become effecti... they would ... to ba suppon.d by a
showiftl of substantia! CI...... did llCM _\alP tile COftCllt"DS
of some commenten. Some oppoMll!l~ that ·sub
stantia! cause" is too lipt a b."'D.- aDd th8t carrien
filin, such rates should be requited to sbow th.t they will
sulrer "unconstitutional conlbcacion" of their property if
their requested above-baDd rate inc,.. is DOt allowed to
take etreet.1I1 Severll other puties It_It our propoaed
above·band standards u too v.... or too wulL.-

298. We conclude t!IM we will requifC 90 .,.' ftOdce
for Iny tlriff filin, which would raile r_ abo.. the 5
percent price band. We ha.. cbolen a 90 day ftOCic:e
period bec:I..... lbove-baad ,.. ra" q..-ioftl aboat the
distribution of rite i~ IHardns thlt require the
fullest posIible consideration by dais Commillioll. fur·
thermore. a 90 day period will enlble inte...... ,..,. to
conduct the type of lnalysisn~ to submit meenint
ful. subaantive comments. A~. within-eap .....
le..l chanae will also face a biIb probebility of suspen·
sion.

299. We expect LECs to p,....t I compeUiq .......nt
that the above-baad i~ .. due to u~.
unbreMUble. and unusual circulllllllDCllL W. .. ...
fled that substantial CI..... is the propar standIrd br nal
ultin, th.. filinp. [n the AT&: T Pri&~ C. O'*' tile
Commilaion defined the lilt and ..... how it wiD be
applied. lit The Commission .,.i8cIlly t ...ed tIilIlUb-
staatia! cause test to .. ill the of tIriff cIIiIIIllIII
in circumstanCII in whicll c-. a~
expec:cation that cha811 will DOC 0Gl:UC." AIlo.. ItIIId raIIe
inc..... fit this mold. Our Clp pilla c:nMII in
r_,eyen the I io•. tUl 110~
rile will rile more ttwa S ...- .m ,..., br
chan.. in the price cap. MIe, let &0
lliadermine this ......tioD, WIdII LEe. -.y, in dIeir
dilcretioll, file abo,...... ,.., we couitu it .....
priate. • pert of our ...., C8libnIed 01
ratepayer lad ho 1..-, to iJft,.. tIM .....
blilden of su c:arrien c.... &0 ••
ceId our priciq buds.Ita

4. Abe,.......
300. The ..SftcNMI1WIrw Hoeft,. , II a ...

ciani for W'itII prep 1 1.' ...... ,..,- WI .....

thM~ here. fa iII".' 10 tIilI~ "...,
N.- ,...,..... l'WO LBQ Fl. , IrIr....... u _t_ tJIiI poIicJ tIilI III1.d.. of - i "II ,-
~.*MHoc~iIt....... t.... dlIC' ...
should perait .-...::tm-. HI, if ~
.,.._ CUt it will ••11 , I. I1ioa of
its propen, without tIM .-...ap r.- mer-....

301. We do not find tbese arJUments persuui... We
belie,. our st.andarcII for above-cap filinp are appropriate
in lipt of tbe o_all _ee of pricin, flexibility we are
atrordiA, the LEes. We find it unlikely that within the
nat four JWIr1 our price cap formula will stray so far
from KtUll costs thlt the cap will produce unreasonably
low rates. We are initializinl price caps bued on existinl
r.... We are also Illowiftl rates to move with inflltion
and chanpl in other uopnous costs. Thus. we conclude
that it is only fair. from a ratepayer perspective, to set
hip hurdles for above-Qp increues.

302. US West claillll that we risk violatin, Ihe doctrine
of carrier·initialed ra.. if we require a LEC SUbject to
maadatory price cap replation. to meet a hiah standard
for an • ..-cap rile ftliftl. We underscand the doctrine
of carrier·ini....... r-. to limit our ability to bar the
lUi.. of tariff rnisions by a carrier in such a wlY as to
require tbat current tarifl!l be retained without chanp.J"
The rapalatory repme we Ire adoptiftl for LECs does nOI
dishlrb this doctrine. With our lbove-ap filine require
ment. we impclll no bar or. tlriff ftlinp by LECs subject
to mandaaorJ price cap replation. hastead. we simply
c"rify, in 8ClOOI'daau witb our authority to set standaTds
Cor tarUf rniew and pumwat to our obliption to assure
tbat r_ remaiJl j_ IIld rCllOnable. that when above
cap ra...... flJed. a di"rent IDd hiper review standard
will be ."Iied tlwa when the rites filed are within lhe
cap. We .... llCM prelCribiD, any l*tiCular rates. DOr are
we ....-uri.. or Corttiddiftl any particular tariff revisions
-e:8I'rien remain free to decide wMn tariff revisions are
to be fUed ud tM Ulure and extent of those revisions.,.7

303. W. COKI_ lbIl we will permit LECs to file
r.ariIII pro..... abo\Ie<Ip rate inc:r_ on 90 da,,' no
tice. Our rftieW of t.... fUiqI will be thoroup and
III8CtiJtI.- LECs sUuId be prepared to submit extensi,..
slIJItIIOn ..-rials i. • ........ of their lbove-cap rite pro
poIIII.'" We ..... cboleD SUi,,1 review standards in
order to p..-.. tile price cap iDcenti.. to reduce costs
and ..,~ withia a rone of reIIOnableness. In suppon
of III ........p r.- illCfelM. LECs shall include with
tMir~ (I) cell suppon daIa broken down to the
lo-. ,..... ~I for .m releftnt bIIIult for each of
the .- IDur ,.,. under price cap rqulation; (2)
I of the raIOns for the prices of aU
l'MI ti••• to whicll the LEe does DOt assip COltS; (3)
I ...,.. ioa of how the carrier allocated
~ -.. r-. .1 in lIle relevant baskec; aDd (4)
............ 01 l1\e lIlaUII' in whicb the LEC ba
........ aU -. 811M jut ....,.alii costs. unDna all
.......... TIde , is ,.nicularl)' impol1lllt if we
.... to any crosHubsidy between lea- and
IDOI'HIIIIpeddw Mme..

304. AIIcMiHIp~ will be found lawful only in the
u......, ..... _ ... ru" ha.. the dact of denrinaa
LBC .. 0IIfDI'l'II*J • IIUICt capil&l aDd coatia.,. to
.... ...... tIa adjtllameftt mec:baaiIm aDd
dlI........-kJ tIM LEe to inc:twe its ..iap
~ ..-r ".- A LEe may ..... an
.... lip .. .., ftu., I tarUf t.rutsIIlitIaI u...
oea na'" for such ftIiap. a _wi..
... iIIIIul1II It 811M I"'" • lM cell sllfllOC1 in-
linn.... _ .., .......... la .au! _ tuUI ftliap
IrIr I.ICa ..... 10 ,. of "'1IIft ......,.... od.
............. 10 ..Usb tMl tbe u.:r- is
..... II tIilI UC is 10 lira.. an optlOftuailJ • acnct_taL We antici.... tbM any such inc,.. will p......t


