
with iDdustry-wide infIueDces tIIat can occur even in t.be absence of a vertical relationship in
a complainant's specific market. Indeed, in the First Report and Order, the Commission
recognized that there could be incentives to act anticompetitively even in non-vertically
integrated markets, if the pal of the behavior is to prevent or biDder the development of
competition anywhere. P1IrdIer, ill the First Rqort and OrtUr, we cautioned apiDst failing
"to suffieiently cousicler die biJtorieal alleptioDs of dillcrimiDation on which Congress based
its decisions to enact Section 628" aDd against assuming "that the behavior of a non­
integrated entity is inherently justifiable. ,,126

IV. COMPETlTIVE HARM OR. HINDRANCE TO ACCESS AS AN
ELEMENT OF RULES

57. Section 628(b) provides that:

It shall be unlawful for a cable operator, a satellite cable pt'OII'BJIUDing vendor in
which a cable operator has an attributable interest, or a satellite broadcast
programming vendor to engage in unfair methods of competition or unfair or
deeeptive acts or practioes, the pmpose or effect of which is to hinder sipificantly
or to prevent any multichannel video programming distributor from providing satellite
cable programming or satellite broadcast programming to subscribers or consumers. 127

Section 628(c) requires the Commission to adopt regulations proscribing particular specified
conduct, specifically to:

(A) establish safeguards to prevent a cable operator which has an attributable
interest in a satellite cable programming vendor or a satellite broadcast programming
vendor from unduly or improperly influenciDg the decision of such vendor to sell, or
the prices, terms, and conditions of sale of, satellite cable programming or satellite
broadcast programming to any unaffiliated multichannel video programming
distributor;

(B) prohibit discrimination by a satellite cable programming vendor in which a
cable operator has an attributable interest or by a satellite broadcast programming
vendor in the prices, terms, and conditions of sale and delivery of satellite cable
programming or satellite broadcast programming among or between cable systems, or
other multichannel video programming distributors, or their agents or buying groups;

126 First Report and Order, 8 FCC Red at 3405.

127 47 U.S.C. § 548(b).
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(C) prolllHt pI'iCti£es,~,~, aDd activities, iDcludiDg
exclusive coDtracts for satellite cable pI'OII'Il-iag or satellite broadcast programming
between a cable operator and a satellite cable pl'OII'Immiag vendor or satellite
broadeut PfOI1'I"'D'i't velldor, that prevent a muldehanDel video programming
distributor from obWNII such propamm.iDg from. any .1I:llite cablep~
vendor in which a cable operator has an attributable iIlterest or any satellite broadcast
programming vendor in which a cable operator has an attributable interest for
distribution to persons in areas not served by a cable operator as of the date of
enactment of tltis section; and

(0) with rapect to distribution to perIODS in areas served by a cable operator,
prohibit exclusive~ for satellite cable progt'IIIIIIliI or satellite broadcast
prognmmiDg betweeIl a cable operator and a satellite cable programming vendor in
wltich a cable operator ... an attribatable in1I:rest or a satellite broadcast
programming veDdor in which a cable operator bas an attributable interest, unless the
Commission determines (in accordance with paragraph (4» that such contract is in the
public interest. l28

58. In the First Report and Order, the Commission determined that "parties
briDging a complaint UDder Section 628(b) must demoDstrate how the allegedly unfair
practice has IutBItJered or prevented the distribution of programming. "129 However, with
respect to complaints brought pursuant to Section 628(c), we determined that:

the legislative history indicates that Congress did not intend to place a threshold
burden on agrieved MVPDs to show either specific or generalized harm to
competition in those circumstances specifically prescribed in subsection (c). . .
Rather, we believe that if behavior meets the definitions of the activities proscribed in
subsection (c), such practices are implicitly harmful. 130

59. Liberty Media requested reconsideration of the Commission's determination
that a showing of harm. is not required for violations of Section 628(c). 131 Liberty Media
argued that Section 628(d) establishes a uniform standing requirement for all program access
complaints, under which a complainant must show an injury-in-fact to bring a complaint for

128 47 U.S.C. 548(c).

129 First Report and Order, 8 FCC Red at 3374.

130 [d. at 3377

131 Liberty Media Petition at 3-8.
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a vioiatien of both Section~) IDd the rules adopted purIUIDt to 628(C).132 Liberty Media
arped that tBe laDpap of 628(d) MqUira the "agrieved" compJliDDt to show harm. 133

Superstar supported Liberty Media's petition cootr:8diDl that a party commeDCiDg an
administrative proceediJII JDUIt IU1Jer injury .PfC*CtIId by die statute. Superstar stated that
the injury is the result of prevendDg access to plOlJ'l1un.ing and that, where there is no
showing of harm, the comp1abwlt his no standing. 134

60. Several opposi1ioDs were filed .mst Liberty Media's inrerpretation of Section
628(d).135 For example, GTE contended that administrative agencies are not bound by judicial
roles of standing in determining what parties to admit to adjudicatory or rolemaking
procecdiDgs.l36 DirecTV ~eDded that Uberty Media's argument tbat the term "aggrieved
MVPD" in Section 628(d) i.,..el a "UDifo11D 'uv-Y-in-fact'" SIIIIlding requiIement for
adjudication of complaints uader Soctions 628(b) aDd 628(c) is i:ncomct. 137 DirecTv argued
that section 628(d) does not address the circumJtaace UDder which a complainant is required
to show an injury, while Sodion 628(c) does emunerate per se violations where Congress
presumed injury.138 WCA arped that neither the laDpage in Section 628(d), nor the
legislative history, support establishing a "uniform standing requirement" or mandated a
complainant to establish an inability to compete.

61. Liberty Media responded that, under the canons of statutory interpretation, the
Commission should interpret the words in 628(d) by taking their ordinary meaningl39 and that

132 [d. at S. Section 628(d) PrOvides that "any multichannel video programming
distributor aggrieved by coDduct that it alleges constitutes a violation of subsection (b), or the
regulations of the Commission under subsection (c), may commence an adjudicatory
proceeding at the Commission." 47 U.S.C. § 548(d).

133 [d. at 8.

134 Superstar Opposition at 15.

135 DirecTV Opposition at 4; Bell Atlantic Opposition at 7; GTE Opposition at 8; WCA
Opposition at 12.

136 [d. (citing Wright, Miller & Cooper, Federal Practice and Procedure: Jurisdiction
and Related Matters § 3531.13 and California Assn. of Physically Handicapped, Inc. v.
FCC, 778 F.2d 823, 826 (D.C. Cir. 1985».

137 DirecTv Opposition at 4.

138 [d.

139 Liberty Media Reply at 4 n. 2 (citing Perrin v. United States, 444 U.S. 37, 42
(1979».
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the ordiDary meamna of 628(d) is that a complainant must be aggrieved by conduct alleged to
violate Section 628(b) or Section 628 (c). 140

62. Discussion. We affirm our prior detmniDation tbat there is no requimnent to
show bann in a complaint aDeging violations of conduct prohibited UDder section 628(c).
Instead, Conpess pNSUIDId that the conduct emanerated in Section 628(c) injured
competition. The Commission ftDIs tIIat Uberty Media's interpretation of Section 628(d) is
without merit, especially in the context of the statutory language in 1be 1992 Cable Act. The
1992 Cable Act does not impose a standing requirement on a complainant analogous to that
required to appear before Article m courts. ItwfeM, various courts have held that Article ill
standing restrictions do DOt tppiy to proceedings before administrative agencies. 141 Courts
also have held that "the CowniMion may cboose to aHow persons without Article ill
'stancjjna' to participate in FCC proe.erGiDgs .... "142 Moreover, Section 628(d) provides for
adjudication before the COW.miSSiOD of a complaint brought by a MVPD aggrieved by an
alleged violation of 628(b) or 628(c), and does not address the substantive requirements for
each offense. Rather, wbetber an MVPD bas been aggrieved by a violation of Section 628(b)
or (c) turns on the substantive requirements contained in those sections and the Commission's
rules.

v. CONFIDENTIALITY

63. BackgTOlllld. In die Fint Report and Order, the Commission established
complaint procedures for MVPDs agpved by alleged violations of Section 628. In order to
minimize the number of complaints brought before the Commission,143 and to encourage
parties to attempt "to resolve the dispute without involving the Commission"144 the

140 Id. at 3.

141 Gardner v. FCC, 530 F.2d 1086, 1090-91 (D.C. Cir. 1976); Koniag. Inc., Village of
Uyak v. Andrus. 580 F.2d 601, 605-608 (D.C. Cir.), cert denied 439 U.S. 1052 (1978);
Ecee Inc. v. PERC, 645 F.2d 339, 349-350 (5th Cir. 1981); American TrucJdng Assns. v.
ICC. 673 F.2d 82, 85 n. 4 (Sth Cir. 1982) • cert denied 460 U.S. 1022 (1983); Ingalls
Shipbuilding Division v. W1Iite. 681 F.2d 275, 280-288, rehearing denied 690 F.2d 905 (5th
Cir. 1982); California Arm oft~ PJrysically Handicapped. Inc. v. FCC. 778 F.2d 823, 826
(1985 D.C. Cir.); City of St. Louis v. Department o/Transportation, 936 F.2d 1528, 1532
(8th Cir. 1991).

142 CaUfomia Association of the Physically Handicapped, Inc. v. FCC, 778 F.2d 823,
826 n.8 (1985 D.C. Cir.).

143 First Report and Order, 8 FCC Rcd at 3389, 3416 & 3424.

144 Id. at 3416.
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Commission promulpted Section 76. l003(a),145 whidlllllflUires any agrieved MVPD
intending to file a complaint under this section to "first notify tile poteDbal defeDdant cable
operator, and!or the potential defendant satellite cable programming vendor or satellite
broadcast programming veDdor, that it iJJtaJds to file a complaint with the Commission based
on actions alleged to violate ODe or more oftbe provisioDs~ in SecUons 76.1001 or
76.1002." In addition, Section 76.1003(a) mqBires that "the potential complaiDant must
allow a minimum of ten (10) days for the I'C*Dtial defeudant(s) to respond before tiling a
complaint with the Commission. "146

64. In the First RIpon and Order, tile Commiuioa also determined that
programming vendors sabmiftjog CODttaCts or adler proprietary iaformation in response to
complaints under § 76.1003 *'uld be able to request confideDtiaIity to prevent widespIad
access to the information. 147 The Commission stated that the complairant will be granted
access to such contracts or proprietary informa1ion "provided it apees to abide by the terms
of a protective order that limits access to such iDfOl'llUltim and limits the purposes for which
any information obtained through the Section 628 complaint process may be used. "148 section
76.1003(h)149 sets forth the confidentiality proUlCtion for proprietary information and provides
that:

(1) Any materials generated or provided by a party in the course of
adjudicating a program access complaint under this provision may be
designated as proprietary by that party if the party believes in good faith that
the materials fill within an exemption to c:tiBclosure contained in the Freedom
of Information Act (FOIA), S U.S.C. § S52(b) ....

145 47 C.F.R. §76.1003(a).

146 Id.

147 See First Report and Order, 8 FCC Red at 3391 n.l03, 3419.

148 [d. In the First RIport and Order, the Commission establisbed requirements that the
complainant "take reasonable steps to prevent unaudlorized aoeess to protected documents
and infonnation [and] to limit access to the individual complaiDant, the attorneys listed with
the Commission as the representatives of the complailllnt, their staffs and any expert
advisors or analysts." [d. at 3391 n. 103. The Commission further set forth procedures for
insuring that the information is available only to those specified individuals and is used solely
for pwposes related to the complaint. The Commission stated that "any failure to abide by
the terms of the protective order may result in the imposition of sanctions. including
dismissal of the complaint, or censure, suspension or disbannent of the attorneys involved. "
[d.

149 47 C.F.R. §76.1003(h).
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(2) Materials marbd as proprietary may be disclosed solely to the
foUowiDg perIODS, only for use in prosecuting or defending a party to the
complaint action, and only to the extent necessary to assist in the prosecution
or defense of the case:

(i) Counsel of record representing the parties in the complaint action
and any sapport personnel employed by such attorneys;

(ii) Officers or employees of the opposing party who are named by
the opposing party as being directly involved in the prosecution or
defense of the case;

(iii) Consultants or expert witnesses retained by the parties;

(iv) The Commission and its staff; and

(v) Court reporters and stenographers in accordance with the terms
and conditions of this section. ISO

Thus, § 76.1003(h) governs material and information produced after a program access
complaint is tiled, and does DOt govern material or information exchanged between the
parties during the pre-complaillt period required under §76.1003(a).

6S. Pre-Complaint Conjidentiality. Liberty Media petitioned the Commission to
extend the protections available for proprietary information under §f 76.1003(h) and (i) to
information and contracts provided to an opposing party by a programming vendor during the
pre-complaint notice and negotiation period, "[i]n order to facilitate the exchange of
information to promote pre-eomplaint resolution of disputes. "lSI Liberty Media contended
that the Commission inadvertently undermined pre-complaint resolutions of disputes by not
extending the roles' protection of confidential materials to pre-eomplaint submissions. 1s2 No
party opposed Liberty Media's petition on this issue.

66. Discussion. We grant Liberty Media's petition on this issue, and we amend
the roles specifically to extend the confidentiality protections for proprietary information
contained in §§ 76.1003(h) and (i) to proprietary information exchanged among parties
during the pre-eomplaint negotiation period required under § 76.1003(a). The pre-eomplaint
notification requirement furthers the Congressional policy of relying on the marketplace to

ISO Similar confidentiality protection is afforded to proprietary information exchanged
during discovery or contained in briefs filed with the Commission. See § 76.1003(i).

151 Liberty Media's Petition at 14.

152 [d. at 13.
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achieve the goals of the 1992 Cable Act. 153 The Comm-on believes tbat failure to extend
confidentiality protections to documems exebamled dIIrinI the pre-complaint stage merely
will eucourage parties to "y exchaoliDI petm.m iDfonDation UDti1 a complaint is fl1ed,
rendering the pre-complaint notice period less meaningful. The Commiuion believes that
extending the confidentiality protection during the pre-complaint period may encourage
parties to ensage in an exclw,.e of information and t\n1her the Commission's stated purpose
of having the parties resolve disputes without involving the Commission.

67. PerSOllS AIIIhoriz.ed To 1ltnIe AccesJ' to~ MDlerials. Viacom and
Discovery petitioned the Commission "to take further steps to ensure tbat complainants are
not able to use the complaint process to gain access to confidential iJIformation. "154

Specifically, Viacom and Discovery contended that, upon proper justification or good cause
shown, a programmiDg vendor should be allowed to preclude the complainant from viewing
confidential or proprietary information15S and that access to such information should be
limited to the complainant's outside attorneys aDd the Commission's staff. Viacom and
Discovery recognized that complainants must have access to information sufficient to
establish its case, but COIRDded tbat the complaillt process should not enable complainants to
gain an unfair advantage in future business dealings with the defendant. 156

68. SUperstar filed comments and noted that a wmber of the complaining
distributors under the proJlIID access rules also are die competitors of the same
programming vendors from which they pun:base their pfOJf8DlD1ing mj, thus, much of the
programming vendors' fmancial information is sensitive and must not be disclosed to
complaining distributors. I51 Superstar conteDded that "production of confidential business
information should be limitld to only the attomeys of the complainant, and not to anyone in
the business organization of the complainant, even those 'participating' in the complaint
proceeding. "158 In COBtraSt to Viacom ml Discovery, Superstar did not condition this
restriction upon a proper justification or good cause showing.

153 1992 Cable Act § 2(b)(2).

154 Discovery Petition at 7-8; Viacom Petition at 14-15.

ISS Viacom Petition at 15; Discovery Petition at 7.

156 [d.

151 Superstar Opposition at 17. To support its position, Superstar notes that NRTC
sought disclosure, under the Freedom of Information Act, of every term and condition of
every programming contract involving Superstar as well as financial information. NRTC's
request was denied by the Commission. [d. at 17-18.

158 [d.
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69. DirecTV oppoeecl Viacom aad Discovery's petitions. DirecTV stated tbat
Discovery's proposal "goes too far" because "[a] CGlDPlaiMDt's attomeys may not possess the
requisite expertise or industry kDowledge to IDIke iJItormed judlJDe"'B as to what information
is relevant or important in sifting through documentltion provided by progranulling vendors
in the discovery process. It is therefore vital that some corporate representative of the
complainant be permitted access to such information." DirecTV stated that the
Commission's "ddailed aDd reuoMble method of affording protection to proprietary material
in those circumstances where programmers request conficleDdaJity" is sufficient protection. 159

70. Discovery responded to DirecTV's opposition, rejecdDg the suggestion that a
complainant's personnel must have access to sensitive information because counsel may not
have the expertise or iDdu~ ItDowledge to mike iDformed judpnents as to what is relevant
or important. Discovery conteDJed that "[t]bere simply is DO reason to assume that a
company's counsel is unaI* to grasp the knowledge necessary to build a case on behalf of
his or her client" .160 Discovery also stated that, wider its proposal, the Commission will have
the ability to review the disputed documeJltS, in camera, aDd thus the decision maker will
have the benefit of the information sought by the complainant. 161

71. Discussion. We have determined to grant, in part, the petitions of Viacom and
Discovery on this issue. The Commission asrees tbat, due to the competitively sensitive
nature of some information, tbere may be situations where it is necossary to restrict access to
a party's proprietary information to a smaller group of individaals than currently provided
under the rules. That is,~ may be situatiOllS wbere such information is protected from
disclosure to a competitor's business personnel. However, the proposed restriction to limit
access solely to outside counsel for the complainant and the Commission staff may result in
unfairness to a company relyiq on its in-house staff (iD::luding in-house counsel) to resolve
the complaint and bas the poteDtial for abuse and for binderiDg tbe complaint process. The
Commission thus will ameDd Section 76.1003(h)(3) to provide that the Commission will
entertain, subject to a proper showing a party's request to further restrict access to
proprietary information as specified by the party. The opposing party will have an
opportunity to respond to such requests.

VI. COST JUSTIFICATION

72. Background. Section 628(c)(2)(B) of the 1992 Cable Act requires the
Commission to promulgate regulations that:

prohibit discrimination by a satellite cable programming vendor in which a cable

159 DirecTV Opposition at 14.

160 Discovery Reply at 9.

161 Id.
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operator bas an attributable iDterest or by a satellite broacIcast programming vendor in
the prices, terms aDd COIJditioas of sale or delivery of satelli1e cable programnring or
satellite broadcast pI'OII'Imming among or between cable sySl8JJlS, cable operators, or
other multichannel video propamming distributors or their agents or buying
groups. 162

Under Section 628(c)(2)(B)(ii) of the 1992 cable Act, however, it is acceptable to establish
"different prices, terms and collditioDs to take into account actual and reasonable differences
in the cost of creation, sale, delivery, or transmission of satellite cable programming or
satellite broadcast programming. "163

73. The First /Upon and Order sUIted tbat "[w]e will poeral1y permit vendors to
employ legitimate discounts associated with the factors specified in section 628(c)(2)(B),
provided that similar terms arestalJlardly avaiJable to various distributors." The Commission
adopted defmitions aad guideliDes for the factors involving, generally, (i) cost differences at
the wholesale level among distributors, (il) volume differences, (iii) creditworthiness and
fInancial stability, and (iv) differences in "offering of service" .164 In connection with cost
differences at the wholesale level among distributors, the Commission noted that:

the record in tkis proceedina supports the preliminary conclusion in the Notice that
service to HSD [hGme satellite dish] distributors may be more costly than service to
others using different delivery systems such as cable operators, as additional costs are
often incurred for advertising expenses, copyright fees, customer service, DBS
Authorization Center cbarges and signal security. 165

Accordingly, the Commission stated that its regulations would allow vendors to base
programming prices on logitiDWe cost factors. The Commission noted, however, that
vendors "will incur the risk and bmden of showing that the cost factors they claim cause a
price differential are legitimate and are not designed to conceal prohibited discrimination. "166

74. In addition, the Commission assessed the scope of the "cost" justification
under the 1992 Cable Act, and examined whether "a vendor may take into account those cost
differences incurred by distributors in providing service to subscribers -- cost differences at
the retail level -- when justifying price differences for programming as charged to

162 47 U.S.C. § 548(c)(2)(B).

J63 47 U.S.C. § 548(c)(2)(B)(ii).

164 First Report and Order, 8 FCC Red at 3405.

165 Id. at 3406.

166 Id.
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distributors. "167 While tile Commission recognimd that costs incurred by some distributors
when delivering their services to consumers may be lower than for others (e.g., HSD v.
cable), the Commission determined that:

it would be contrary to the purposes of the Act and dis8erve the public to allow
vendors to charJe hiIher prices based on this factor. In particular, we believe that
such a result could artificially raise the letail price of prograIIIIIliDg and discourage
the development of low-cost teehDologies COiItt8ly to the statute's goals. Moreover,
contrary to the claims of some CODDIleIIIerS tbat BSD distributors will simply retain
any savings rather than pus them on to HSD uaers, we believe the HSD market is
sufficiently competitive to ensure tbat savings will inure to the benefit of the public.
Accordingly, we will generally reject a veDdor's consideration of a distributor's costs
in deliveriug service to subscribers. A vemtor who can show that the lower price
offered to the distributor will not result in lower prices to COD8UD1ers because the
distributor is simply rdainiag the potential cost savings in the fonn of higher profits,
can justify a price differential based on retail costs. l68

75. Costs at tM &ttIi1 Level. Viacom petitioned the Commission to reconsider its
decision and allow a prognmming vendor to consider differences in cost at the distributor's
level. In support of its position, Viacom relied on a colloquy between Senators Kerry and
Inouye regarding the costs that may be CODSidered by veDdors. According to Viacom, this
colloquy made it clear that a distributor's costs can be considered in justifying the
programming vendor's price differentials. l69

76. Bell Atlantic and WCA opposed Viacom's petition on this issue. Bell Atlantic
claimed that both the statutory language and common sense make it clear that a difference in
the buyers' costs cannot justify a price differential unless such costs have a demonstrable

167 [d. at 3406.

168 [d.

169 Viacom Reply at 9-10. Viacom argued the following:

Sen. Inouye, a principal sponsor of the 1992 Cable Act, answered in the affirmative
Sen. Kerry's question, •Am I correct in understanding that as used in subsection
2(B)(ii) the cost of creation, sale, delivery or transmission of programming refers to
costs incurred at the multichannel video programming distributor's level as well as at
the program vendor's level?'

In the First Report and Order, the Commission noted that the comments submitted were
divided as to the appropriate interpretation of this colloquy. 8 FCC Red at 3406 n.177.

35



impKt on the seller's costs. 170 Bell Adaadc IDd WCA also disagreed with Viacom that any
weight should be given to the colloquy between Senators KelTy and Inouye. 171

77. Discussion. We affirm our determination that vendors may not take into
account cost differences in delivering service to subscribers wilen justityiDg price differences
for programming charpd to distributors. 172 We also aft'inn what we said in the First Report
and O,*r, that it would be COIItI'IIy to the purpoees of the Act and disserve the public to
allow vendors to cbarge mper prices baled on a distributor's cost differences at the retail
level. To do so could nwlt in tbe artificial raising of retail prices for programming as well
as discourage the development of low-cost technologies contrary to the goals of the Act. 173

78. Pre-jll/lglMftt of HSD Cost Ditfertlltials. NRTC claimed that the First Report
and Or.r suggests tbat the CCBJDission has pte-judged questions l'OIarding possible cost
justifications for pricing differeatia1s in sales to HSD distributors. NRTC "disagrees strongly
with the Commission's appareDt conclusion in this proceeding that service to HSD
distributors is more costly than service to otbers using different delivery technologies," and
"urges the Commission not to foreclose in this proceeding a full explanation in subsequent
complaint proceedings of the satellite carriers' claimed cost 'justification' for their
discriminatory prices. "174 CFA supported NRTC's petition.

79. Superstar opposed NRTC's petition, co*Dding that NRTC's petition merely
is an attempt to eliminate cost-based diffelentials.175 United Video stated that it supports the
Commission's conclusion that in the pricing of video programming there are justifiable price
differences among MVPDs, and that this finding is consistent with the 1992 Cable Act's

170 Bell Atlantic Comments at 5-6.

171 [d. at 5. Bell Atlantic also contended that Viacom's reliance on the senators' colloquy
to support its position is misplaced, because, according to Bell Atlantic, courts hold that
these "kinds of snippets from the legislative history are entitled to little weight." (citing
Weinberger v. Rossi, 456 U.S. 25, 35 (1982); RCA Global Communications, Inc. v. FCC,
758 F.2d 722, 733 (D.C. Cir. 1985»; WCA Opposition at 23.

172 However, as we stated in the First Report and Order, a vendor who can show that
the lower price offered to a distributor will not result in lower prices to consumers, because
the distributor is simply retaining the potential cost savings in the form of higher profits, can
justify a price differential based on retail cost. 8 FCC Red at 3407.

173 First Report and Order, 8 FCC Rcd at 3406.

174 NRTC Petition at 16-20.

175 Superstar Opposition at 8-12.
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recognition that some price ditferentials are necessary. 176 Liberty Media also opposed the
petition contending that the Commission's decision was based on statutory and marketplace
realities. 177

so. Time Warner coutended that the Commission bas not incorrectly prejudged
the higher costs,l18 but in any event, NRTC's dispute widt the Commission on this point is
trivial beeause whether a pmticuIar HSD distributor bas bigher or lower costs associated with
its distribution is a question that will be resolved duriDg die complaint process. 179 NRTe
replied that it agreed with Time Warner's statement aDd requested the Commission to clarify
that cost justification issues are resolved at the time of the disposition of particular complaint
proceedings. ISO

81. Discussioft. The Commjasjon rejects NRTe's contention that, in the First
Report and Order, we prejudpd the costs that vendors may iDcur in supplying programming
to HSD clistributors. Rather, in the First Rqort and Order, the Commission merely
recognized that cost differentials can exist and may be used to justify a price differential.
The Commission did not make any determinations regarding the magnitude or the effect of
any such price differentials, and did not iDtend to draw conclusions as to their presence in
particular markets. We do agree with Time Warner and NRTC that resolution of specific
cost justifications must be addressed through the adjudicatory process.

VI. EFFECTIVE DATE/APPLICATION OF RULES

82. 1kJckground. In the First RqJOrt and Order, the Commission determined that
the rules adopted under Section 628 apply prospectively to all existing contracts, whether the
contracts were executed before or after the effective date of the mes. 181 The Commission

176 United Video's Opposition at 3.

177 Liberty Media Opposition at 13.

178 Time Warner Opposition at 8-9.

179 Id. at 10.

ISO NRTC Reply at 9.

181 First Report and Order, 8 FCC Red at 3414. To be consistent with cases that
proscribe retroactive application of regulations, absent clear congressional intent, the
Commission noted that:

the anti-discrimination rules adopted will not affect prices paid for past video
programming services or penalize vendors for practices p~ing passage of the Act.
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stated tbat Coapess would not have expressly plDdfathlred oDty a DItTOW class of ccmtraets
in Section 628(h} if it bad iIIteBded genml1y to exempt aD exiJtiDg contracts from the scope
of the anti-discrimination requirements of Section 628. 182 In addition, the Commission noted
that the long term nature of many programming agreements would delay for several years the
uniform implementation of ndes inteDdecI to prohibit dilcrimiDatory practices within the
video programming diseriINtioD iDduItry. Thus, &be CoIIImission sb*d that Conpess
in1leDded that rules pl'OIDUlgated to implement Section 628 should be applied prospectively to
existina contracts, except as specifically provided for in Section 628(b).183 To avoid
disruption to the market, parties were afforded 120 days aft« the effective date of the new
roles to bring their agreements into compliance with § 76. 1002(f) ,184 which provides:

All contracts [except those specifically grandfathered], related to the
provision of satellite cable pt'OII'lIIIming or satellite bro8deast
progI'IDBiDg to any multicJwmel video programming distributor must
be broucht iDto compliace with the requimnents specified in this
subpart no later than November 15, 1993.185

83. Application of the Discrimination Rules to Existing Contracts. Time Warner
and others petitioned the CoDaission to reconsider its decision to apply the discrimination
rules under Section 628 to existiDg contracts. Time Wamer argued tbat "it is fundamentally
unfair now to force a programming vendor to sell to all competing distrIbutors at a price that
the vendor, in its business judgment, decided in the past that it could offer to some but not
all. 11186

84. Superstar liBwiIe contended that the Commission should exempt existing
contracts from the discrimiDation rules. Ahematively, Superstar argued that the Commission
should confirm that discrimination claims UDder existing contracts only can be remedied by

The Commission will, however, apply the rules adopted under Section 628
prospectively to all existing contracts, whether they were executed before or after the
effective date of the rules.

Id. at 3415.

182 Id. at 3415.

183 Id.

184 Id.

185 47 C.F.R. § 76.1002(t).

186 Time Warner Petition at 5.
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amendment and not by monetary sanctions or damages. 187

85. Various parties filed oppositioDs to Time Warner's petition. GTE stated that
"Congress' choice of June 1990 as the statutory JIIIIdfatheriDg date must be taken as strong
indication that the legislators coasidered parties contraetiD& thereafter about program access
to be on sufficieDt ooticethat the peodiDg bills coukf affect their bargains. "188 Bell AtIaDdc
argued that if the Comm-ion permitted cable-1fti1iatecl propammiDg veadors to cbarge new
MVPDs more for~ dum tbese samep~ vendors charge affiliated cable
operators under existiDg COIIttICtS, it "would give cable-affiliated programmers a broad
license to discriminate agaiMt competiIIg mu1ticbamel distributors for years into the future -­
the precise practice that Congress prohibited in the 1992 Cable Act. "189

86. DirecTV also opposed Time Warner's position arping that it "would create a
huge 'loophole' in the Commission's rules and thereby perpetuate cable's monopoly
stranglehold on mukiclJaDDel subscription pI'OII'8IDDIiag for the iDdefinite future." I90 CSS
contended that the Commission acted properly in appIyiDg the rules to existing contracts and
that to delay the application of the rules undl existing contracts have expired would frustrate
the congressional purpose 88d result in significant COI.Itinued balm for alternative media
distributors. 191 Finally, WCA stated that there is no support in the statute or legislative
history for Time Warner's argument that all existing contracts are beyond the reach of
Section 628. 192

87. Time Warner repliedl93 that the role has a severe and unreasonable impact on
progranuning vendors:

a programming vendor that, upon launch, entered into a long-term affiliation
agreement at a low price as an inducement to obtain carriage is deprived of the ability
to capitalize upon increased demand for its product as an established service (when it

187 Superstar's Opposition at 18-19.

188 GTE Opposition at 10-11.

189 Bell Atlantic Comments at 3; see also Bell Atlantic Reply at 2-3.

190 DirecTV's Opposition at 7.

191 CSS's Opposition at 2.

192 WCA Opposition at 13.

193 Time Warner Reply at 6.
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can obtain carriage at a higher price.)l94

88. Discus';•. The Commjajon rei-* Time WarDer'S petition and affirms its
determiDation in the First Rt!pD11 and Ot*r that the rules UDder Section 628 apply
prospectively to existiDg eot*'ICtS. ItwJcwl, given tile 10lll.....-m nature of many
programming agreements, Time Warner's position wODld delay for an unacceptable length of
time the relief expected from 1be program access rules. As stated in tile Pint Report and
Order, "we believe that Coqress would not bave expressly Jl'8IIIIfIdlere only a narrow
class of contracts in Section 628(11) bad it intended to generally exempt all existing contracts
from the scope of the anti-discrimination requirements of Section 628. "195

VU. SUBDlSTRlBlmON AGREEMENTS

89. Bac/cgrOflfld. Subdistribution agreements are sales agmments tbat are
"generally between a programming vendor and a ti'I:nclUsed cable operator, through which a
MVPD competitor is required to purchase the vendor's programming from the franchised
operator because the vendor had sold it the subdistribution rights related to its franchise
area." 1%

90. In the First Report and Order, the Commission restated its concern, previously
noted in the 1990 Competition Report, tbat in either served or unserved areas a distributor's
.access to programming may be impaired tbrough the use of subdistribution agreements. l97

While the Commission acknoWledged tbat granting subdistribution rights can be a legitimate
practice for a programming vendor, the Commission stated that "we must address any
incentives for a subdistributor to refuse to sell to a competing MVPD tbat may be inherent in
such rights. "198 Thus, the Commission adopted Section 76.1002(c)(3) as "appropriate
safeguards to limit the potential for anticompetitive behavior":

(3) Specific arrangements: Subdistribution agreements.---(i) Unserved area. No
cable operator shall enter into any subdistribution agreement or arrangement for
satellite cable programming or satellite broadcast programming with a satellite cable

194 Discovery and Viacom similarly sought to limit the application of the IUles to
existing contracts.

195 First Report and Order, 8 Fcc Red at 3415.

1% See First Report and Order, 8 FCC Red at 3387 n.92 (citing the 1990 Cable Report,
5 FCC Red at 5021).

197 Id.

198 Id. at 3387.
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propamming vaJdor in which a cable operator bas an auriba1:able inteIest or a
satellite broadcast PfOIlID'ming vendor in which a cable operator has an attributable
interest for distribution to persons in areas not served by a cable operator as of
October S, 1992.

(ii) Served art!QS. No cable operator shall enter into any subcHstribution agreement
or arranpment for .-nite cable programming or satellite broadcast programming
with a sateUite cable propamming vendor in which a cable operator has an
attributable interest or a satellite broadcast programming vendor in which a cable
operator has an attributable interest, with respect to areas served by a cable operator,
unless such apteJlltDt or arrangement complies with the limitations set forth in
paragraph (c)(3)(iii) of this section.

(iii) Limitations on subtlistribJltion agreellJents in served areas. No cable operator
engaged in subdistributioo of satellite cable programming or satellite broadcast
programming may require a competing multichannel video programming distributor to

(A) Purchase additional or unrelated programming as a condition of
such subdistribution; or

(B) Provide access to private property in exchange for access to
propamming. In addition, a subdistributor may not charge a
competiDa multichannel video programming distributor more for said
PfOIlID'ming than the satellite cable programming veDdor or satellite
broadcast programming vendor itself would be permitted to charge.
Any cable operator acting as a subdistributor of satellite cable
programming or satellite broadcast programming must respond to a
request for access to such programming by a competing multichannel
video programming distributor within fifteen (IS) days of the request.
If the request is denied, the competing multichannel video programming
distributor must be permitted to negotiate directly with the satellite
cable programming vendor or satellite broadcast programming vendor.

91. Nonexclusive Subdistribution Agreements in Served and Unserved Areas. Time
Warner petitioned the Commission to clarify that Section 76.1002(c)(3) applies only to
exclusive arrangements. l99 Time Warner contended that this mle, which prohibits
subdistribution arrangements in unserved areas, could be read to encompass both exclusive
and nonexclusive subdistribution arrangements.200 Time Warner stated that subdistribution

199 Time Warner's Petition at 2-S.

200 [d. at 2.

41



~.,._--"

agreements can have anPcaIapetit:iv poteDtial OII1y if they~ exclusive.:I01 Time Warner
conteDded that, by forbiddiDI IlODeXclusive aJftiOlDelllS for subcIistributio in areas not served
by a cable operator, the rule may have the effect of hiDderiDg rather 1ban promotiDg access
to programming, because subdistribution can be the most efficient way of selling
programming to small distributors.102 Finally, Time Warner stated that, from the First Report
and 0rtI4r, it does not ..,ear "t the Commitsion intended to l'eIU1ate nonexclusive
subdistribution arrangements. Time Warner DDtId that tile First Rttpo1f and O1't:kr only
discussed concerns for exclusive arrangements in unserved areas.203 Time Warner's petition
on this issue is unopposed.

92. Discussion. The Commission will gnm, in part, Time Warner's petition. The
Commission agrees with Time Warner that there is no need to prohibit all subdistribution
arrangements in areas unserved by cable, as long as no cable operator has exclusive
subdistribution rights in umerved areas and, tbus, a MVPD would have a choice of outlets
for its programming neecIs. Indeed, as the Commission DOted in the First Report and Order,
subdistribution~ in both served aDd unserved areas can be an efficient and
beneficial tool for program distribution.204 This position is reflected in Section
76.1002(c)(3)(ii) and (iii) which, as originally drafted, require, among other things, a
programming vendor to negotiate directly with a distributor if a subdistributor in a served

201 [d. at 3. Time Warner gives the example of Home Box Office ("HBO") which has
had a policy of authorizillg cable operators to subdistribute its programming services to
Satellite Master Antenna Television ("SMATV") operators witbin their franchise areas.
According to Time Warner, HBO leaves SMATV operators free to obtain programming from
alternative sources.

202 [d. at 4.

203 [d. at 4 (citing First R4port and Order, 8 FCC Red at 3387, 3390). Time Warner
proposes that, in order to clarify that Section 76.1002(c)(3) applies only to exclusive
arrangements, the Commission could make the rules applicable to served areas also
applicable to unserved areas. Those rules require a programming vendor to DeJOtiate directly
with a distributor if a subdistributor denies the distributor's request for access to
programming. Time Warner proposes that Section 76.1002(c)(3)(i) could be deleted and the
references to "served areas" in Section 76.1002(c)(3)(ii) and (iii) also could be deleted.

204 First Report and Order, 8 FCC Red at 3387. Indeed in the First Report and Order,
the Commission acknowledged that subdistribution agreements can be a legitimate practice
for a programming vendor. We allowed such agreements to exist, subject to conditions which
would limit anticompetitive behavior. The applicable paragraphs relating to both served and
unserved areas come under the heading "Issues Applicable to Both Served and Unserved
Areas," thus indicating that any limitations on subdistribution agreements should apply to
both served and unserved areas.
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area denies the distributor's request for access to propIDIDliDg. This requirement is intended
to make all subdistribution IpWIIIleIltS in served areas DODexclusive. Similarly, Section
76.1002(c)(3)(iii) should apply to subctistributiOD apeemeIltS in UIlIerved areas. The
Commission will therefore amend the implementing roles, as suggested by Time Warner, to
clarify that nonexclusive subdistribution agreements in both served and unserved areas are
treated consistently and subject to the protections provided by the requirements of Section
76.1002(c)(3)(iii).

vm. DE MINIMIS PRICE DIFFERENTIAL/SIMILARLY SITUATED COMPARISON

93. Badcground. In the First Report and Ortkr, the Commission discussed
complaint and enforcement procedw:es regarding discrimination. The Commission
determined that, in an effort to conserve Commission resources and avoid the need for
discovery and protracted adjudication solely to resolve accounting issues, "in those cases in
which the differential between the complainanfs price and that of its competitor is equal to
or less than five cents per subscriber or five percent, whichever is larger, we will not require
the vendor to justify the mapitude of the diffemttial so long as it provides sufficient reasons
that are justified by the statutory factors for a difference in price."205 In making this rIDding,
the Commission assumed that, as long as a programming vendor identifies sufficient factors
for legitimate price differentials, such small magnitudes are presumptively justifiable.

94. In the First Report and Order, the Commission further determined that,
although an MVPD can bring a diSCrimiDatiOD claim merely by demonstrating that another
MVPD with which it does or proposes to compete bas received more favorable terms from
the vertically integrated PJ"OI1'8lIUIl.in vendor, the competing MVPD identified by the
complainant may not be a proper point of comparison because of the presence of anyone of
a number of factors that the 1992 Cable Act recognizes as legitimate bases for price
differentials. Thus, UDder the program access roles. a "discriminatory practice must involve
the offering of the program service to similarly-situated distributors."206 Therefore. in
justifying the price. terms and conditions of a contract. a programming vendor may
demonstrate that the proper comparison is between the complainant and a similarly-situated
distributor, rather than the complainant and its competitor.200

95. The Commission promulgated § 76.IOO3(d)(6) which provides, in part:

(6) An answer to a discrimination complaint shall state the reasons for any

205 Jd. at 3420.

206 Jd. at 3401.

200 Jd. at 3401-02.
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differe.atial in prices, terms or conditioIIs between the complainant and its
competitor, aDd sball specify the particular justification set forth in §
76.1002(b) relied upon in support of the diffelential.

(ii) In cuesiavolving a price dift'erential of less tban or equal to five cents
per subscriber or five percent, whichever is greater, the answer shall identify
the differential as de minimis and state that the defendant is therefore not
required to justify the magnitude of the differential.

(iii) If the defendant believes that the complainant and its competitor are not
sufficiently similar, the answer sball set forth the reasons supporting this
conclllS_ IIId the defeDdant may submit an aJteraative contract for
comparison with a simUaTly situated multicba1me1 video prognmming
distributor that uses the same dilttibution teebnology as the competitor selected
for comparison by the complainant. The aDSWer sbaIl state the defendant's
re8SODS for lIlY differeDdal between die prices, terms and conditions between
the complaioant and such similarly situated distributor, and sball specify the
particular justifications in §76.1002(b) relied upon in support of the differential

96. Similarly- SUtIaIed Price Comparisons. Viacom zequested clarification that,
under Section 76. l003(d), once a programming vendor has demonstrated that the proper
course is to compare the compIIinant with a "similarly-situated" distributor, the
detennination of wbetber the price differential is de Minimis similarly should be made by
compariBg the price charged or offered to the complainant with the price charged to the
similarly-situated distributor.- In response to Viacom's petition, DirecTV contended that
"the Commission should be wary of taking any action that undercuts the touchstone of
allowing alternative MVPDs fair access to programming at rates that are competitive to those
offered to cable providers. To the extent that Viacom's proposal is contrary to this
fundamental objective of the 1992 Cable Act, it must be rejected by the Commission. "209

97. Discussion. We hereby grant Viacom's request, and clarify that, under
Section 76. 1003(d) , once a programmiag vendor has persuaded the Commission that a
"similarly-situated" competitor is the proper focus for comparison, the same rationale would
apply with respect to makin, a cletermilJation as to whether the price differential is de
minimis. That is, the price charged or offered to the complainant will be compared to the
price charged to the similarly-situated distributor. As noted above, the rationale underlying
the less onerous burden of proof for de minimis price differentials are administrative and

208 Viacom Petition at 10.

209 DirecTV Opposition at 12.
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related to "efforts to conserve Commission resources and avoid the need for discovery and
protracted adjudication aimed solely at resolution of accounting issues. "210

IX. BUYING GROUPS

98. Backgr9U1ld. Section 628(c)(2)(B) of die 1992 Cable Act sets forth factors
upon which a vertically~ programming veDdor may justify differences in the prices,
terms and conditions of sale or delivery of programming to cable operators, MVPDs or their
agents, or buying groupS.2ll Section 628(c)(2)(B)(iii) states that these entities are not
prohibited from:

establishing different prices, terms, and conditions which take into
ICCOWlt economies of scale, cost savings, or other direct and legitimate
economic benefits reasonably attributable to the number of subscribers
served by the distributor. . . .212

99. In the First kport and ()r(kr, the Commission noted that buying groups can
offer some economies of scale or other efficiencies to programming vendors which would
justify price discounts under the statute. However, the Commission stated that "in order to
benefit from treatment as a sioale entity for purposes of subscriber volume, a buying group
should offer vendors similar advantages or benefits as a single purchaser, including for
example, some assurance of satisfactory financial and technical performance." 213
Accordingly, the Commiss\on adopted regulations that included, among other things,
requirements that a bUYiDa group seeking unitary treatment from a programming vendor must
agree to be fmancially responsible for any fees due under a contract to which it is a party. 214
In addition, the Commission required that, if individual members are contracting parties,
each member must agree to joint and several liability for commitments of the group. 215

100. These requirements were promulgated in Section 76. 1000(c), which defines
buying groups as follows:

Buying groups. The term "buying group" or "agent" ... means an

210 First Report and Order, 8 FCC Red at 3420.

211 47 U.S.C. § 548(c)(2)(B).

212 47 U.S.C. § 548(c)(2)(B)(iii).

213 First Report and Order, 8 FCC Red at 3411.

214 First Report and Order, 8 FCC Red at 3412.

215 [d. at 3412.
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emily represcnting the irderests of more tban ODe entity distributing
multichannel video programming that:

(1) Agrees to be financially liable for any fees due pursuant to a
satellite cable programming, or satellite broadcast programming,
contract which it signs as a CODtt8Cting party as a representative of its
members or whose members, as contracting parties, agree to joint and
several liability; and

(2) Agrees to uniform billing and standardized contract provisions
for individual members . . . .

101. Uberty Media argued that the definition of "buyiDJ group" in Section
76.1000(c) offers little or no assurance that such buying group is capable of satisfying its
rmancial obligations.216 Liberty Media argued that Section 76.1000(c)(1) provides that the
members of a buying group may, "as contracting parties, agree to joint and several liability"
in any contract between the buying group and a programming vendor. Liberty Media argued
that the definition, however, "also permits the buyiDg group to agree 'to be liable for any
fees due pursuant to a . . . contract which it sips as a contraetiDg party as a representative
of its members' ".217 According to Uberty Media, there is no incentive for members of a
buying group to agree to joint and several liability when they can shift all liability to the
corporate entity acting as the buying group.218 Uberty Media stated that programming
vendors should be permitted to require the members of such buying group(s) to guarantee
payment or to agree to joint and several liability .219 Liberty Media's petition was unopposed.

102. United Video contended that it is critical for the Commission to re-evaluate its
treatment of buying groups and "to set strict standards for such groups in order to prevent
the formation of sham buying groups that will undermine the entire rate structures of satellite
programming vendors. "220 United Video stated that it supports the position that "buying
groups must be able to demonstrate at the time service is requested that they are capable of
satisfying the group's rmancial obligations by permitting the satellite programming vendors to
require the group members to guarantee payment Q[ to agree to joint and several liability. At
a minimum, the Commission should require that buying groups document to the satellite
programming vendors at the time service is requested that they comply with all of the

216 Liberty Media Petition at 14.

217 Id. at 15.

218 Id.

219 Id.

220 United Video Opposition at 7.
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standards set forth in Section 76.1000(c) of the Commission's tules. "221

103. Discussion. In the First bport and Order, the Commission recognized tbat
programming vendors may have legitimate concerns about the creditworthiness or financial
stability of their custoIDers. We statDd that vendors~ permitted to create a distinct class or
clasaes of service in priciDg to reflect these CODCel1D; however, any distinctions baled on
considerations of creditwol't'llu.ss must be applied on a tedmology-DeUtra1 basis.2.12 With
respect to the creditwotdtiness or fiDaDcial stability of buyiq groups, we reject petitioner's
request that we require the individual members to apee to joint aDd several liability for the
entire commitment of the group. We believe that such a requirement might, as a practical
matter, prevent small MVPDs from establishing buying groups at all. Accordingly, we will
affIrm Section 76.1000(c) as adopted. However, to address the CODCeI'llS raised by the
petitioning parties, we will cJuify that, in those situations wl.ere a seller has reasonable
doubts about the financial 51ability and l'esptDibility of the buying group, it may insist on
appropriate assurances of CNCIitworthiDes. BuyiDg groups could !IItisfy this burden through
various measures, such as requiring each individual member of the group to guarantee to the
group its pro rata share of the fees due under a programming conttaet.

x. COMPETING DISTRIBUTORS

104. BacJcgrowtd. Section 628(c)(2)(B) of the 1992 Cable Act requires the
Commission to adopt feI'IIations which probibit discrimination in the prices, terms, and
conditions of sale or delivery of programming.223 In the First Report and Order, the

221 United Video Opposition at 7-8 (original emphasis deleted; new emphasis added).

2.12 First Report and Order, 8 FCC Red at 3408.

223 47 U.s.C. § 548(c)(2)(8). Section 628(c)(2)(8) provides that the Commission shall
"prohibit discrimination by a satellite cable propmming vendor in which a cable operator
has an attributable interest or by a satellite broadcast programming vendor in the prices,
terms, and conditioDS of sale and delivery of satellite cable programming or satellite
broadcast programming among or between cable systems, or other multichannel video
programming distributors, or their agents or buying groups; except that such satellite cable
programming vendor in which a cable operator has an attributable interest or such a satellite
broadcast programming vendor shall not be prohibited from---

(i) imposing reasonable requirements for creditworthiness, offering of service,
and fInancial stability and standards regarding character and technical quality;

(ii) establishing different prices, terms, and conditions to take into account
actual and reasonable differences in the cost of creation, sale, delivery, or
transmission of satellite cable programming or satellite broadcast programming;
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Commission determined tbIt, "wben addressiDg a section 628 compIIint, we will require a
complainant to demonstrate that it has been offered or is paying a higher price, or has
received less favorable terms, than a competing distributor."~ We also stated that:

in establisbi"l that anodIer distributor is a competitor for theIe purposes, we will
~ that there be some overlap in IdUa1 or proposed service area. Moreover, the
geographic market for usessing whettler diltrillutors compete with each other
(actually or poteDtWly) can be local, regioul or national, depending on how the
distributor buys and distributes progrIDIIDing.22S

105. Viacom and Discovery petitioIIed the Commission to require cable operators
bringing complaiDts of dilcrilBiMtion to show a subsbm.tiaI <at least 50%) overlap with the
service area of a competiDa MVPD.226 Viacom aod Discovery aquecI that Congress
deteI'lDined "that distributors usiDI altaDltive teeImologies may have been subject to certain
practices designed to limit their ability to compete wiSh cable operators;"221 and. that the
Commission propounded an expmsive defmition of "competing distributor" to make it easier
for alternative technology cliaaibuton to briJIg complaints of discrimillation.228 Petitioners
argued that the Commission's broad definition of competing distributor should not be
available to cable operators. Viacom and Discovery furltm argued dlat to do so "would
allow a cable operator who has entered into an agreement with a programming vendor on an
arms-length basis aDd then foad that a.i~ cable operator bas been able to negotiate
more favorable terms, to pt out from UDder its bqain merely by "overbuilding" ...a small
portion of that ueighboriDl system and briDging a compJaiDt under tl!le rules ... the
complainant cable operator would be able to obtain terms that it was unable to negotiate in
the open marketplace. "229

(iii) establishing different prices, terms, and conditions which take into account
economies of scale, cost savings, or other direct and legitimate economic benefits
reasonably attributable to the number of subscribers served by a distributor; or

(iv) entering into an exclusive contract that is permitted under subparagraph
(D).

224 First Report and Order, 8 FCC Red at 3400.

22S [d. at 3400

226 Discovery Petition at 6; Viacom Petition at 12

227 Discovery Petition at 4-5; Viacom Petition at II.

228 Discovery Petition at 5; Viacom Petition at 11.

229 Discovery Petition at 5-6; Viacom Petition at 11-12.
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106. PrimeTime 24 Joint Venture ("PrimeTime") supported the petitions filed by
Viacom and Discovery andI~ that die ConuP-ion clarify the defiDition of competing
distributor for both IlOJl-oCIbIe IDd cable ctiItributors.23O PrimeTime 24 IIJUed that the danger
of misapplication also could apply to comparisoDs involving non-cable distributors.231

Landmark also supported clarification of the CommiMiou's deftBition of competing
distributor and sugested that any distributor seeting to file a complaiDt must demonstrate a
substantial (at least 50%) overlap.232 No oppositions were filed to these petitions.

107. Discussion. The Commission does not find that a change in the definition of a
competing distributor is DeCeSIII'Y or justified. lbe program access provisions of the 1992
Cable Act were intended to protect the nascent development of competition to incumbent
cable operators. As noted in die First Report and (JrMr, the legislative history recounts the
difficulties encountered by non-cable distrilJutors. However, Congress did not differentiate
amoDg the technologies used by competitors in the program access provisions, but rather
sought "to promote the public iDterest, convenience, and necessity by increasing competition
and diversity in the muitichanDel video programming market. "233 Petitioners' CODCerll that
cable operators will avoid their contractual obligations by bringing a price discrimination
complaint without actually competing can be addressed in the adjudicatory process.
Moreover, the statute and the Commission's rules allow a defendant programming vendor to
substitute another distributor, with attributes similar to the complainant, for a comparison to
justify its contract terms.234 Thus, where the substitution shows that there is no price
differential between competitors for the programming vendor's service, the cable operator
will not be able to renege on its contractual obligations.

108. Moreover, as the responses to Viacom's and Discovery's petitions illustrate,
the concern of misapplication railed in the petitions is not limited to cable distributors alone.
Thus, the Commission would not be justified in limiting the requimnent for a substantial
overlap between competing distributors to cable operators' complaints. The Commission
believes that to restrict an MVPD's ability to bring a complaint by requiring a substantial
overlap is contrary to the intention of the program access provisions.

XI. CLARIFYING THE FIRST REPORT AND ORDER

230 PrimeTime 24 Comments at 2.

231 Id. at 3.

232 Landmark Reply at 10.

233 Communications Act § 628(a), 47 U.S.C. §S48(a).

234 First Report and Order, 8 FCC Rcd at 3401. See also Section IV.E. supra.
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109. On our own motion, we take the opportuDity in dIis Order to empbasize
certain procedural reflUUomeIB8 UDder the proaI_ ICCeS8 mles lid clarify the discussion of
those requirements in the Fint R6p0rt fJIII1 Order.:W TIle C()IDIIrission initially notes that the
actual rules that set fOl1h die pncedu:ral requiI__ for propam access complaints are
clear that they apply both to Section 628(b) aud Section 628(c) cues.236 However, these
procedural requirements are DOt CODSisteDtly diIcuIsed tbroughout the teXt of the Firat Report
and Order. The Commission emphasizes here that these procedural requirements are
applicable to every type of program access complaint.

110. For example, the Fir# hptNt and OI*r discusses the requirement set forth in
the roles that prior to fiIiDg a COIIlP~ the compIaiDant must notify the opposing party of
its intention to file a complaint.ZJ7 This pre-eomplaint notiee provision is applicable to all
program access complaints. Similarly, the Fint lfIJport and O1*r discusses the one year
"statute of limitations" within which to briJIg compiUats. 231 This ODe year limit is applicable
to all types of program access complaiDts. In addition, the Fint Report and Order discusses
the contents of program access complaints aDd states that they must specify the relief
requested.239 This requirement is applicable to all program access complaints.

XU. REGULATORY FLEXIBR.ITY ACT ANALYSIS

111. Pursuant to the Regulatory Flexibility Act of 1980, 5 U.S.C. Sections 601­
602, the Commission's fInal analysis is as follows:

112. Need ud purpose of this action: This action is taken to address petitions for
reconsideration of the pqram access rules adopted by the Commission to implemeDt Section
19 of the Cable Television Consumer Protection and Competition Act of 1992 (the 1992
Cable Act).

113. Summary of the issues raised by the public comments in response to the Initial
Regulatory Flexibility Analysis: There were no comments submitted in response to the Initial

235 See 47 C.F.R. §1.108.

236 47 C.F.R. § 76.1oo3(a)-(s).

237 See First Report and Order, 8 FCC Red at 3416, 3422, 3424. In addition, the general
Complaint and Enforcement Procedures contain a notice requirement provision. Id. at 3389.

238 [d. at " 3416, 3422, 3425. There also is a one year statute of limitations set out in
the general Complaint and Enforcement Procedures. Id. at 3389.

239 [d. at 3389, 3422, 3425.
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