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SUMMARY

By companion filings submitted very early in 1994, SunCom

requested (a) a declaratory ruling that its acquisition of

ownership of multiple 220 MHz systems after they had been

constructed in a given geographic area would not contravene Section

90.739 of the rules and (b) a waiver of Section 90.725(f) of the

rules to afford adequate time for construction of its network.

The Commission decided that SunCom's Declaratory Ruling

Request presented a question worthy of formal consideration and

incorporated the request into this notice and comment docket.

After compiling a substantial record on the request, however, the

FCC failed to address the specific question that SunCom posed.

While the Commission has discretion initially to entertain a

request for declaratory ruling, once it invited comments on the

request, it assumed an obligation to assure that its consideration

of the request complied with applicable procedural requirements.

But since the SunCom request was denied, based solely upon the

erroneous belief that SunCom proposed pre-construction, rather than

post-construction channel aggregation, the Commission failed to

provide proper consideration to the request.

SunCom's Waiver Request for an extended construction schedule

was tailored to comply with clearly-articulated Commission

pronouncements governing extensions of construction schedules. Yet

the Commission denied the request after providing only a

perfunctory, two-sentence discussion of it. Such treatment

contravenes prior Commission pronouncements governing the treatment
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of such requests. It also violates the Melody Music doctrine

prohibi ting disparate treatment when precedent is inexplicably

ignored. Finally, the Commission's treatment of the waiver request

violated longstanding WAIT Radio criteria, in that it "crossed the

line from the tolerably terse to the intolerably mute."

For all the foregoing reasons, SunCom requests that the

Commission (a) issue a declaratory ruling that SunCom' s post­

construction acquisition plan is permitted under Section 90.739;

(b) waive Section 90.725(f) to afford SunCom adequate time to place

the network into operation; and in any event (c) provide a reasoned

explanation for its decision on reconsideration.
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In the Matter of

Before the
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Implementation of Sections 3(n)
and 332 of the Communications Act

To: The Commission

GN Docket No. 93-252

PETITION FOR RECONSIDERATION

SunCom Mobile & Data, Inc. ("SunCom"), by its attorney, and

pursuant to Section 405(a) of the Communications Act of 1934, as

amended ("Act"), 47 U.S.C. § 405(a), and Section 1.429(a) of the

Commission's Rules (" Rules" ) , 47 C. F . R. § 1. 429 (a) , hereby petitions

the Commission to reconsider its actions denying SunCom's requests

for a declaratory ruling1/ and a rule waiver. 2/ See Third Report

and Order in GN Docket No. 93-252, 59 Fed. Reg. 59945 (Nov. 21,

1994), FCC 94-212, at para. 129, (rel. Sept. 23, 1994))./ In

support thereof, the following is respectfully submitted:

I. Background

1. By companion filings made on January 28 and February 1,

1994, SunCom sought two specific rulings on issues critical to the

1/ See Letter of Thomas Gutierrez to Ronald F. Netro (Feb. 1,
1994) (" Declaratory Ruling Request") .

2/ See SunCom, Request for Rule Waiver (Feb. 1, 1994) ("Waiver
Request") .

J/ Under separate cover, as a request for alternative relief,
SunCom is simultaneously submitting a Petition to Sever
SunCom's Waiver Request and Declaratory Ruling Request from
this proceeding. The basis for that request is that both the
Waiver Request and Declaratory Ruling Request involve factual
matters peculiar to SunCom's particular proposed system. As
such, they can be more properly handled in the context of an
adjudicatory proceeding.
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implementation of its proposed multi-market, 220-222 MHz network.

SunCom requested a declaratory ruling that its acquisition of

ownership of multiple 220 MHz systems constructed in a given

geographic area would not contravene Section 90.739 of the Rules,

47 C.F.R. § 90.739. See Declaratory Ruling Request, at 2. SunCom

also requested a waiver of Section 90.725 (f) of the Rules, 47 C. F. R.

§ 90.725 (f), to afford adequate time for construction of its

network. See Waiver Request, at 9-11.

2. SunCom sought declaratory relief to remove uncertainty

regarding compliance with the 40-mile limit of Section 90.739 when

mUltiple licenses for constructed systems were acquired in the same

geographic area. While such acquisitions are clearly permitted,~1

and SunCom is confident that its particular "communications

requirements" comply with the spirit of Section 90.739, SunCom

sought a declaratory ruling to allay concerns stemming from the lack

of specificity in that rule.

3. The Commission decided that SunCom's Declaratory Ruling

Request presented a question worthy of formal consideration. The

Commission "incorporated" the request into this docket, and it

solicited public comments on the merits of the Declaratory Ruling

Request. See Further Notice of Proposed RUlemaking in GN Docket No.

93-252, 9 FCC Rcd 2863, 2872 (1994). Comments were invited

specifically on the question of whether allowing "regional

M ( dSee 47 C.F.R. §§ 90.153, 90.709 a). See also Report and Or er
in PR Docket No. 89-552, 6 FCC Rcd 2356, 2367 (1991) ("220 MHz
Order") .
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licensing" of 220 MHz systems would promote regulatory symmetry in

the mobile services marketplace. See id.

4. The Commission also noted SunCom's request for a rule

waiver. See id. at 2872 n.61. However, it did not invite public

comment on that request. Nevertheless, comments were filed on the

issues raised by SunCom's Waiver Request, as well as its Declaratory

Ruling ReqUest. j /

5. When it acted in this rulemaking, the Commission

explicitly denied both matters brought by SunCom. Third Report, at

para. 129. However, after compiling a substantial record on

SunCom's Declaratory Ruling Request, the FCC failed to address the

specific question that SunCom posed -- whether channels could be

aggregated after licensees had constructed their 220 MHz facilities.

See Declaratory Ruling Request, at 2; Reply Comments, at 2 n. 4. The

Commission agreed wi th SunCom that there is a "potential benefit in

allowing local 200 MHz licensees to aggregate more than five

channels in a given market," but it denied the Declaratory Ruling

Request" [b]ecause Suncom seeks to aggregate channels assigned to

licensees who have not yet completed construction. "fl/ Third

j/

fl./

By SunCom' s count, nine other parties submitted comments on the
need for extended construction schedules generally, and seven
of these parties addressed SunCom's proposals directly. See
Reply Comments of SunCom Mobile & Data, Inc., GN Docket No. 93­
252, at 3 & n.6 (July 11, 1994).

Thus, the Commission's reference to the "heavy burden of proof"
that exists for applicants seeking aggregate channels prior to
construction (see Third Report, at para 129) is clearly
misplaced. Any suggestion that the SunCom Declaratory Ruling
Request should have been subjected to a "heavy burden of proof"

(continued ... )
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Report, at para. 129. The Commission also denied the SunCom Waiver

Request but provided no basis for its denial.

II. Argument

A. The Commission Failed To Decide
The Question Presented By SunCom's
Declaratory Ruling Request

6. The Commission's decision whether to entertain any request

for declaratory relief is discretionary.11 Obviously, therefore,

the Commission did not have to issue a. declaratory ruling merely

because SunCom requested one. See Yale Broadcasting Co. v. FCC,

478 F.2d 594, 602 (D.C. Cir. 1973). However, once it publicly

announced that it would entertain comments on SunCom's request for

declaratory relief, see Further Notice, 9 FCC Rcd at 2872, the

Commission assumed the obligation to assure that its consideration

§/( .. . continued)
is belied on at least three bases. First, SunCom did not
request authority for aggregation, but rather sought a
declaratory ruling with respect to assignment requests that
would be filed after construction. Moreover, in its Third
Report, the Commission expressly ruled that while it will
"generally" not permit aggregation prior to construction, it
will permit post-construction aggregation upon a proper
showing. Finally, were there a need to have a system
constructed prior to presenting justification, such need would
presumably stem from a requirement to show existing system use,
as opposed to projected use, and the Commission would have
abandoned its age-old loading formulas and elected to broaden
the types of permissible showings, as it did in its 220 MHz
Order, 6 FCC Rcd 2356, 2364, n. 126 (1991). Under such
circumstances, it is clear that the status of system construc­
tion is relevant with respect to when systems can be aggregated
and not to when a showing justifying such aggregation can be
made.

11 See 5 U.S.C. § 554(e); 47 C.F.R. § 1.2. See also Orth-O­
Vision, Inc., 82 FCC 2d 178, 184-185 (1980); AT&T Co., 3 FCC
Rcd 5071, 5071-72 (Com. Car. Bur., 1988).
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of the matter complied with applicable procedural requirements.

Gardner v. FCC, 530 F.2d 1086, 1090-91 (D.C. Cir. 1976).

7. Because a declaratory ruling is an adjudicative ruling,

see Chisholm v. FCC, 538 F.2d 349, 364 n.30 (D.C. Cir.), cert.

denied, 429 u.s. 981 (1976), the Commission took on the role of an

adjudicator when it decided to consider SunCom's request. In that

role, the Commission had an obligation to rule on the question

presented by SunCom. AT&T Co. v. FCC, 978 F.2d 727, 732 (D.C. Cir.

1992), cert. denied, 113 S.Ct. 3020 (1993).

8. The Commission ultimately did not hold that its decision

to pass on SunCom's Declaratory Ruling Request was improvident.

Rather, the Commission ruled on the merits. Declaratory relief was

denied on the erroneous belief that SunCom proposed the pre-

construction aggregation of channels. See Third Report, at para.

129.~/ No other reason for the Commission's ruling can be gleaned

from its decision. 2/

9. The Commission only reiterated its current standard for

judging a request for an "exemption" from the 40-mile rule of

Section 90.739. See Third Report, at para. 129. That standard

~/ The Commission's ruling was clearly erroneous inasmuch as
SunCom proposed post-construction aggregation. See Declaratory
Ruling Request, at 2.

2/ Before addressing SunCom's two requests, the Commission stated
that a "more comprehensive record" was necessary before it
could consider a "new licensing scheme based on different sized
channel blocks or service areas." Third Report, at para. 127.
Consideration of a new licensing scheme was not material to
SunCom's requests, both of which assume the validity of the
present licensing scheme.



-6-

comes into play when an applicant seeks authorization of an

"additional system", see 4 7 C. F . R. § 90. 739, or "additional channels

or channel groups", see 220 MHz Order, 6 FCC Rcd at 2364, 2375

n. 126. However, it has no bearing on SunCom' s requested declaratory

ruling.

10. SunCom does not plan to ask the Commission to issue any

authorizations for additional systems or channels. It seeks

Commission consent t.o the assignment of licenses for already

authorized and constructed systems. See Declaratory Ruling Request,

at 2 ; Waiver Request, at 4 n. 7. And SunCom does not seek an "exemp-

tion" to the 40-mile rule. SunCom petitioned for a declaratory

ruling that no Section 90.739 "exemption" was necessary to obtain

Commission consent to acquire the licenses for constructed systems.

11. The Commission simply did not address in its notice and

comment proceeding the specific request for declaratory relief posed

by SunCom. That failure violated the Commission's duty as an

adjudicator. See 5 U.S.C. § 555(b); AT&T, 978 F.2d at 732. More-

over, the Commission's inaction was inconsistent with the interests

of administrative economy. 10/ And by allowing the uncertainty

10/ When considering whether to entertain an action for declaratory
relief, the determinative factor is whether a declaratory rul­
ing will result in a just, expeditious and economical determi­
nation. See C. Wright, Law of Federal Courts § 100, at 671
(4th ed. 1983). In this case, the Commission apparently con-
cluded that SunCom' s requested declaratory ruling could be con­
sidered most efficiently in the context of this docket. Then,
after the parties and the Commission expended their resources
on the matter, no ruling on the issue presented was made. That
waste of effort can be remedied if the Commission grants
SunCom's requests on reconsideration.
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surrounding Section 90.739 to continue, the Commission provided no

comfort at all to SunCom.

12. Having heard argument on SunCom's proposed ruling, the

Commission was obliged to reach the merits of SunCom's request or

provide an adequate explanation for not doing so. See MCI Telecom-

munications Corp. v. FCC, 917 F.2d 30, 39-40 (D.C. Cir. 1990). At

this point, the Commission has done neither. And in this instance,

where delay rnay well extingu~sh the value of the subject licenses

that are scheduled to expire on April 4, 1995, justice delayed truly

is justice denied.

B. The Commission Did Not Give An Adequate
Reason For Denying The Waiver Request

13. Nonfrivolous requests for rule waivers are not subject to

perfunctory treatment, but must be given a "hard look". P&R Temmer

v. FCC, 743 F.2d 918, 929 (D.C. Cir. 1984); KCST-TV, Inc. v. FCC,

699 F.2d 1185, 1191-92 (D.C. Cir. 1983); WAIT Radio v. FCC, 418 F.2d

1153, 1157 (D.C. Cir. 1969). These cases dictate that the

Commission "articulate with clarity and precision its findings and

the reasons for its decisions." Id. at 1156. It is obvious from

the Commission's treatment of the matter that no hard look was given

SunCom's Waiver Request.

14. The Commission's disposition of SunCom's Waiver Request

could not have been more perfunctory. The Commission devoted two

sentences to the request. No findings were made. The Commission

only stated its conclusion that SunCom had not demonstrated the

existence of "extraordinary circumstances" warranting waiver of
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Section 90.725(f). Third Report, at para. 129. And no reasons were

given for that conclusion.

15. Because it clearly did not engage in reasoned decision­

making, the Commission's summary action can stand only if SunCom's

waiver request had insufficient merit to warrant reflective con­

sideration. See WAIT Radio, 418 F.2d at 1157-58. SunCom will show

that its request deserved a hard look, and that the Commission's

action was so inconsistent with precedent as to raise due process

concerns.

16. Contrary to the Commission's conclusion, SunCom did not

have to demonstrate the existence of extraordinary circumstances to

obtain a rule waiver. Part 90 rules are waived upon "a showing

[1] that unique circumstances are involved, and [2] that there is

no reasonable alternative solution within existing rules."

47 C.F.R. § 90.151. And under "well established waiver standards"

applicable to Part 90 construction requirements, the Commission

recognizes the "uniqueness" of complex networks of the type proposed

by SunCom. See Mobile Radio New England, 8 FCC Rcd 349, 350 (1993).

17. Since 1983, the Commission has followed a waiver policy

under which the construction of large-scale, spectrally efficient,

and technologically complex networks constitutes a "unique" circum­

stance that makes Part 90 construction schedules inappropriate. See

id.; Fleet Call, Inc., 6 FCC Rcd 1533, 1536 (1991); American Mobile

Data Communications, Inc., 4 FCC Rcd 3802, 3805 (1989); Advanced

Train Control System, 3 FCC Rcd 427, 428 (1988); IBM Research and

Development, Inc., 53 RR 2d 675, 677 (1983), See also Power-
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Spectrum, Inc., 8 FCC Rcd 4452, 4454 (Pri. Rad. Bur., 1993). In

1991, the Commission expressly "put future parties on notice" that

it would continue to apply its "clear" waiver policy to Part 90 con-

struction schedules so as to avoid discrimination. Fleet Call,

6 FCC Rcd at 1536 (quoting Northeast Cellular Telephone Co., L.P.

v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990)). SunCom properly

relied on that assurance when it submitted its Waiver Request.

18. SunCom expressly tailored its Waiver Request to the

Commission's waiver policy. SunCom described its proposed network

in detail, and plead with particularity the facts and circumstances

that rendered compliance with an eight-month construction schedule

impossible. 111 See Waiver Request, at 2-5, 9-11. 121 SunCom also

specified the reasons that grant of a Section 90.725 (f) waiver would

be consistent with the "long line of Commission precedent granting

requests to extend construction schedules". Id. at 5. And the fact

that SunCom's Waiver Request mirrored requests granted in the past

was enough to entitle SunCom to a reasoned decision under due

process principles. 131

111 The Commission has recognized that it can be "impossible" for
a waiver applicant to describe the construction demands of a
complex system wi th precision at the developmental stage. See
American Mobile, supra, 4 FCC Rcd at 3805.

121 See also Fleet Call, where the Commission recognized that it
can be "virtually impossible" for technically complex systems
to be constructed wi thin the construction time frames set forth
in Part 90 of its rules. 6 FCC Rcd at 1536.

131 It cannot reasonably be argued that the SunCom Waiver Request
was different in nature from the multitude of other extended
implementation requests granted by the Commission. While the

(continued ... )
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19. As the Commission implicitly recognized in Fleet Call, the

rule of Melody Music, Inc. v. FCC, 345 F.2d 730 (D.C. Cir. 1965) is

applicable in waiver cases. A party denied a waiver can invoke the

Melody Music doctrine of similar treatment when precedent is

" inexplicably ignored". New Orleans Channel 20, Inc. v. FCC,

830 F.2d 361, 364 (D.C. Cir. 1987). The doctrine is appropriately

applied here, because the Commission ignored both prior precedents

and its Fleet Call promise to avoid disparate treatment of waiver

applicants, especially with regard to the DCL waiver request. See

6 FCC Rcd at 1536.

20. The Commission's action is so inconsistent with its waiver

policy as to raise doubts as to its continuing vitality. If it

abandoned its waiver policy, the Commission was obligated to provide

a reasoned analysis indicating that the policy had been "expressly

changed and not casually ignored." Thomas Radio Co. v. FCC,

716 F.2d 921, 924 (D.C. Cir. 1983). By providing no analysis, the

Commission "crossed the line from the tolerably terse to the

intolerably mute." WAIT Radio, 418 F.2d at 1153.

13/( ... continued)
facilities at issue in Fleet Call were being reconfigured,
those at issue in American Mobile, supra; Millicom, see letter
of Richard J. Shiben to Robyn G. Nietert, dated May 17, 1990;
Dial Page, see letter of Terry L. Fishel to Gerald S. McGowan,
dated March 17, 1993; and DCL Associates, Inc., see letter of
Michael J. Regiec to Raymond A. Kowalski, dated August 31,
1994, were all unconstructed. Yet each was granted. (Copies
of each of the unreprinted letter decisions are attached.)
Significantly, while extended construction authority was
granted to Fleet Call, American Mobile, Millicom, and Dial Page
before SunCom made its request, such relief was granted to DCL
Associates at the very time that the SunCom Waiver Request was
being denied.
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21. The denial of SunCom's waiver also created inconsistency

within the four corners of the Third Report. After refusing to

waive the construction schedule for SunCom, the Commission proceeded

to grant its third extension of the Section 90.725(f) construction

deadline for all 220 MHz licensees. See Third Report, at 127 n.233,

90. See also Order in PR Docket No. 89-552, 9 FCC Rcd 1739 (Pri.

Rad. Bur., 1994). In effect, the Commission waived Section

90 725(f) I because the law treats an extension of time to constru~t

as a rule waiver. See New Orleans Channel 20, 830 F.2d at 364, 367;

Channel 16 of Rhode Island, Inc. v. FCC, 440 F.2d 266, 276 (D.C.

Cir. 1991).

22. The Commission extended the construction deadline because

of the limited availability of 220 MHz equipment. See Third Report,

at para. 184. However, the Commission did not find that "unique"

(or "extraordinary") circumstances were involved. Nor did it

explain why it granted a blanket waiver to all 220 MHz licensees but

denied SunCom's particularized request. 14/

23. There is good reason to preserve the integrity of a rule

that has been followed without exception. See Basic Media Ltd. v.

FCC, 559 F.2d 830, 8333-34 (D.C. Cir. 1977). However, since its

adoption, Section 90.735(f) has never been enforced. And the rule

is among a group of Part 90 construction schedules that has been

14/ The Commission's determination to deny the SunCom Waiver
Request, while granting blanket relief - - with a uniform
expiration date that was unrelated to license grant dates -­
is most peculiar in view of the fact that the record in this
proceeding does not reflect that any request for such unified
relief was made by any 220 MHz licensee.
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repeatedly waived under a publicly announced policy. Such considera-

tions clearly undercut the Commission I s decision to strictly enforce

Section 90.735(f) against SunCom.

III. Conclusion

For all the foregoing reasons, SunCom requests that the

Commission (a) issue a declaratory ruling that SunCom's post-

construction acquisition plan is permitted under Section 90.739; (b)

waive Section 90.725(f) to afford SunCom adequate time to place the

network into operation; and in any event (c) provide a reasoned

explanation for its decision on reconsideration.

Lukas, McGowan, Nace
& Gutierrez, Chartered

1111 19th Street, N.W.
Suite 1200
Washington, D.C. 20036
(202) 857-3500

December 21, 1994

Respectfully

Its Attorney
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•
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

MAY 1 7 1900
IN RePLV REFER 1'0:

7320-12/LMK-205

Robyn G. Nietert. Esquire
Brown. Finn &Ni.tert. Chartered
Suite 660
1920 N Stree~. N.W.
Washingeon. ~.c. ; 20036

'"~'
, In ~e: 'KillicOil Radio Telephone COIIlpany. Ine. llequest

,I • .
,tor Waiver and Other lellef

. '
I • 1 •

Dear Me. Nietert~

j
KillicOll Radto T4?lephone Company. Inc. (Killicom) leeks w..iv~r au other
relief to petmit,con.truction of .. natiouwide two-wa,y .Obil. data and .oic.
co.uuicatioti. network in the 900 HIl& band. KillicOli states that it. lLetvork
will include :one :to .iz lO-cbau.l bu. repeater lite. ill .tratesica11y
located urba~ ar~as throu&hout the country. Each voice/data s1stem will
feature ,ten ~ase station repeaterl COQDected to a central procellor or
repeater site 1'48nager unit that will duect tran_iIlaiona th~ough .. local area
Iletwod: cont~oll~r to local terminal voice or elata units or via public
telephone 8y~eem digital interface to a r..ote voice unit, bo.t computer or
public data ~ase~ The systea will handle data tranamis.ion. in ~he diaital
format and vqiee'transmi••lon. ill au analog format until diaital tecbuolo8Y is
a~ai1able. Mill~cOll states that ita proposed network vill be efficient and
flexible. ma~ing use of 'au open arcbitecture. The system will be iunovative
and complex in tHat voice and digital data transmission will be possible on
the same cba~nelJ Killicom concludes.

The American 1SMB. iNetwork Association. Inc. (ASNA). HetrOC.8t .11~ R.Ur'-Kobile
Data. Inc. <iAM) !have filed pleadings opposing Millicomls request. Various
responsive plead~ng8 have been submitted as well. ASNA ~nd Metrae«st assert
that relief can be granted properly only through the rule making process. Our
Memorandum Opinio.u and Order, American Mobile Data COmmunications. Ipc.,
'4 PCC Red 3sQ2 (~989), <the AMDC decision), holds otherwise, and we rejecc
their argume~t on this ground.

The RAM plea4ingJ in contrast. focuses primarily upon the technical
characterist~cs 6£ the Millico~ proposal, a focus inspiring lively debate
between Milltcow:and RAM as to the relative merits of their proposed
nationwide n¢twoxks. (The RAM proposal was the subject of our AMDC decision).
While this d~bate is of interest. it does not resolve the issue actually
before us. ~hi$ i$$ue is not, as the parties suggest~ whethe~ the Mill~com
proposal i9. "innovative .. " "advanced." or "co1nplexll in comparison with the RAM
proposal. R4the~. we must evaluate the Millicom proposal on'its own terms
nnd detcrminj ~brher ~niver is justified on this basis.

I,
I



Robyn G. Nietert, Esquire 2.

I i

I \
Extended couotrhctiou schedule and related relief •. Hillico~ seeks waiver of
Sections 9O~63l(e) and (f) of Our Rules. 47 C.F.R. §§90.63l(e) aud.Jf). to
permit a ch~ee year construction period for network participants. i~ cites
lack of nec~ssary equipment and complexiti@s of construction as grounds for
relief. Asta r~lated matter. Millicom asks 41so that it be aiveu four years
from its construction deadline to load its facilities. Millicom cites our
AMnC 4ecisi~n .s precedent for "this request, noting that cODparable relief was
granted in ~bat document.

, i
According t~ th. pleadinis. stationsparticipatins in the Mil1icom netWork will
be:~onstruc~ed ~n one of no manner,. In markets where voi.ee-only operation
(i~ecouomic111Y:fealihl•••tationl vill be built and operated •• voice-only
sn .yst..s Janel 'vill be couverte4 to voice/elata 'yltema a. cirewuta.ce.
dictate. Ih:.llidOill doe. 1Iot; .eek waiver. of tbe construction deAdli~ iu ~he8e
1IUIrketa and Inon~ are lleceuary for its purposes.

In market. w~ere' voice-onl, operation is not economically feaaible, Millieom.
proposes "to ~oild voice/data .ystems at the outset. ~e4iate construction of
such 8t.tion~ 1_: Dot po••ible. Hillicom alleges. because 80me eeeeuti.1
components ..... in' particular the repeater eite manager and the vehicle. band­
beld and .tat.ion~ry data tet1linah - are not cu'trently AVailable in tile
marketplace. t At: the aame time, it urge., con.truction of Yoice-oaly stations
that are not: eeo~omically viable would be fruitless.

o I ','.

The COllmlUnic.tio~8 Act of 1934, as amended, directs us to t'raltudy new uses
for radio, provide for experimental U8e. of frequencie•• and generally
encourage th~ lat-ger and more efficieut use of radio iJ1 the p\lblic intere&t,"
47 U.S.C. S ~03(S). Our AMDC decision honored this directive by granting AMDC
extensions o~ tme to construct a n4tiomdde digital network too complu and
innovative to be:completed within the usual one year period.

It ...
We are satisfied ;that Mil1icom has justified .n eKtension on similar.$rounds
of c~plexit~ and innovation. According to its pleadings, Kil1icom f)ces a
uumber of cOrlserJctiou require~ants different from those of a typical voice­
only SMR system. ; These include the necessities of s~lecting and acquiring
multiple sit¢s w~tbin individual DFAs, of ~ombiDing and coordinating system
designs "3n~ o~erationst of modifying existing hardware and software and of
impleeenting ~ co~put.r system on a national basis. Further. Millicom must
~cquire for it. system equip~ent that is currently under development but is
not as yet c~erFial1y available. We are convinced by the i~formation before
us that these! tasks are sufficiently unusual to justify additional
cOD$tructioo time~ At the ~~me time, we find sufficient evidence of study.
planning and proitess to assure U$ of Hil1icom t s good faith and intention to
construct. : -'
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We will accordingly grant Millicom three years in which to construct its
systea. To ~uard against spectrulIl hoarding, we will. require in markets where
waiting lilts develop that Millieom construct a voice/data system within 90
day. of the ~st~blis~ent of a waiting list. If this or other consfruction
deadlines a~e u~t met, the individual license will cancel auto~aticaxly. As
4 condition :of this relief. we will require that Hillicom submit annual
reports of its irogress after grant. Lieensees meeting construction
requirement~will be afforded four years from the construction deadline to
load their SYSt~8.

We ha.e ext~Dde~ the construction periods of certain network participa~t.
~iD& fin~l a~tion on Xillicom·. request. ·The•• participants a~e included
i~th. reli~f 8~anted here. We viII not. however. crant r.~ief to network
,.rt1cipantli, who fail to aee'k exteusiolls of time before the construc_tioD
p'eriod .pires. IODee a liceDse bat cae.Ued autouticaUy. participation in
the KilliC~ lle~ork will not justify it. reinstatemeut. ."

technical rJliei. Hil1icom aska that it be permitted to split channel•• uae
.pecific bl~ks ;0£ frequencies. switch frequeucie. aDd .bort apace channels
with aimpl. 'p~ior notice rather than ~pre8S CommissioD approval. It argue.
tbt t!ai.l t~s'k ~8 be.t left to it. given the large numbe;l:' of pot-ential network
particip8Dt~ per market. We do Dot reject thb argument outright; rather. we
find it pr~tute. Should Millieom con.truet it. network. and should its
operatioD requiie modificatious of a number and Icope 80 larg8 a8 to oyerwbela
Commission p.roc~s.ing re.ource., then thi. may prove beneficial. UDtil such
t~e. howev~r, w,e Bee neither need nor basis for eliminating our prior
approval requirement.

We conclude ;il1 ~ight. of t.he above that "aher and other reU.ef i8 part~a11y
varranted. Xillicom' •.request is accordinaly &ra~ted in pa~t and denied in
part. Sections ~O.631(e) and (f) of the Commission;. Rules, 47 c.r.R.
Sl 90.631(.~ and (f) are waived to permit identified participants in
Nillicom's netw~rk three years to eonstruct their systems. T~i8 wai~er ia
condit.ioned ~po~ the requirements specified berein. :

t I
i
j



Attachment B

Letter of Terry L. Fishel to Gerald S. McGowan
dated March 17, 1993

in re Dial Page



Federal Communications Commission
1210 Fairfield Road

Gettysburg, PA 17325-7245

MAR 1 7 1993.

Gerald S. McGowan, Esquire
George L. Lyon, Jr., Esquire
Lukas, McGowan, Nace &. Gutierrez, Chartered
1819 H Street, N.W., 7th Floor
Washington, D.C. 20006

In Reply Refer To:
7110-18

Re: Dial Page, Inc. 's waiver request to implement a wide-area digital SMR system

Dear Messrs. McGowan and Lyon:

Dial Page, Inc. (Dial Page) requests a waiver of Rules 9O.631(e) and (I) to implement a
wide-area diaital SMR system in the southeasten'l U.S. The trunked digital network would
be implemented over a nine state r*on and would- provide service in 82 predominantly
secondary markets. Dial Page indicates that its regional system will fill gaps between SMR
systems in major markets and provide a "virtually seamless, ubiquitous network extending
from northern Virginia through southern Florida". As well, Dial Page advises that the use of
digital technology will provide compatibility between other recently authorized urban SMR
systems and enable it to efficiently provide a myriad of services and options.

Rules 90.631(e) and (f) require that a ttunlced 800 MHz facility be constructed and placed in
operation within one year of license authorization or the license cancels automatically. Dial
Page requests a period of five years to construct and make its requested facilities operational.
It argues that its request is warranted because of the technical and logistical complexity of the
proposed project and it advises that its request is consistent with the Commission's actions in
AMPC. IBM Research and Develqpmeot, Inc., Advanced IDin ContrQ] System, Fleet Calla
~t and Millicom Radio Telephone... Co. Dial Page indicates that its multi-state digital
network will require the commitment of substantial financial and human resources and
estimates that its implementation will require a multi-year effort.

Based on the mapitude. logistical and teehnical complexity of the system as proposed and
the resources neeeasary to construct and make such a system operational, we are approving
Dial Page's requested waiver of Rules 90.631(e) and (f) to allow it five years to construct
and make operational its wide-area system subject to it submittin& an acceptable
implementation schedule. Annual reports of its prolress in implementing the network must
be submitted demonstrating conformance with this schedule as a condition of this action.



Dial Page advises that the Commission's Rules dealing with loading requirements and
channel acquisition inhibit SMRs from obtaining adequate capacity to warrant investing in
advanced technology in secondary markets. Dial Page indicates that there are several other
applicants that have requested SMR facilities in IIlMkets included in its multi-state network
and that it is hopeful those applicants will be "participants" in its network. Based on Dial
Page's showing and consistent with the Commission's action in A.MDC, we are also hereby
granting Commission approved participants of the Dial Page network waivers of Rules
90.631(e) and (t) to pennit those participants five years to construct and place their facilities·
into operation. Those participants must be identified in Dial Page's implementation
schedule, must individually request a waiver of Rule 90.631(e) and (f) for the stations
authorized to them which will be a part of the network, must demonstrate why those stations
are a necessary part of the network and must indicate their acceptance to construct their
facilities in accordance with the implementation schedule provided by Dial Page and as a
participant of the digital network authorized to Dial Page. If a participant chooses to leave
the network prior to construction of its facility, it must construct and operate its facility
consistent with the terms of its license and in accordance with the one year construction and
placed in operation requirement. Failure of participants to comply with these conditions will
result in capcellation of its authorizations for those facilities.

Sincerely,

Te . Fishel
ef, Land Mobile Branch

L f (~--
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Letter of Michael J. Regiec to Raymond A. Kowalski
dated August 31, 1994

in re DeL Associates, Inc.
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Federal Communications Commission

1270 Fairfield Road
Gettysburg. PA 17325·7245

AUG 3 1 19M
Raymond A. Kowalski
Keller and Heckman
1001 G St., NW, Suite 500 West
Washington, DC 20001

RE: DeL Associares, Inc.
Request for Extended Implementation

Dear Mr. Kowalski:

In Reply Refer To~

7110-227

On May 11. 1994, DeL AssociateS. Inc. (DeL) was granted interim relief to defer the
construction deadline for some its 800 MHz truDkcd SMR systems. This relief was granted
primarily as a measure to allow die Commission time to process DCL's substantial munber
of applications. DeL was inviled ro rerl1c its request wben enough licensed channels were
available to DeL to make its system viable. DeL certified aD August 8. 1994, dIat between
55% and 60% of its applications bad been processed with 16S5 1ic4':l]SCrl cbaDDels in 65
differem market areas. In liaht of this iDformation. we are preparal to decide on DeL's ­
request for extended implemenration. This action will cover allliceDses held by DeL
aramed prior to August 31, 1995. Any licenses granted after this dare which may require an
extended implemenation period must be cODSidered separately aDd will DOt be covered by this
action. ;

DeL is granted extended implementation coDSisrcnt with it meeting the following schedule:

By September 30, 1994, DeL must provide the Commission with a full report listing all
authorizations which are iDcludcd in its wide area network.

By December 31, 1995, DeL must provide the Commission with a busi.Dess plan outlinina its
proposed construction schedule, UJ4 an update on system fuDding.

'By. December 31, 1996, DCL must have at least 10% of its channels cODSlIUCted aDd
operatioDal.

By December 31, 1997, DeL must have at least SO% of its channels constructed and
operational.

By December 31. 1998, DCL must have all its channels coDStIUcted aDd operational.


