
consumers only, if the consumer fails, upon Defendant's written

request, to provide Defendant with copies of the relevant phone

bills showing the charges-to be re-rated, the identity of the

consumer's original long distance carrier and the identity of any

special promotional program in which the consumer may have been

enrolled. In that case, the forty-five (45) day period shall begin

only upon Defendant's receipt the aforementioned information.

Should the consumer fail to provide this requested information

within sixty (60) days, Defendant shall have no obligation under

this Entry to re-rate that portion of the overcharge the consumer

has not documented; provided, however, that this sixty (60) day

time period shall not apply if the consumer's delay in providing

the aforementioned information is due to the delay of a phone

carrier in responding to an information request from the consumer.

For purposes of this settlement, the word n complaint n means a

written request to participate in this settlement submitted by

consumers under paragraphs (G) and (H) of this Entry.

J. Upon the written request of Plaintiff, Defendant shall

provide Plaintiff with information which is current on the

following: the number of consumers who requested a refund, each

consumer's name and address, the amount of each consumer's

individual refund, and the total amount of refunds provided,

pursuant to paragraphs (G) and (H) of this Entry. When such an

information request is made, Defendant shall provide Plaintiff with

this information within seven (7) business days of the request

being made. In the event the Defendant determines that a refund is

10



not appropriate, Defendant shall notify the consumer and the

Plaintiff in writing of the denial of a refund and its reasons for

the denial. ',.~

K. Defendant is responsible for all costs associated with

the refund process set forth in paragraphs (G), (H), (I) and (J) of

this Entry including the cost of stationary, envelopes, postage,

issuing checks and the cost of personnel to process refund claims.

The Plaintiff reserves the right to approve the contents of all

correspondence used by Defendant to explain the terms of the

restitution process to consumers.

L. Defendant, pursuant to Ohio Revised Code Section

1345.07(D), shall pay a sum in the amount of Ninety-Five Thousand.

Dollars ($95,000.00). This sum shall be paid in the following

manner: upon the filing of this Consent Judgment Entry and Order,

Defendant shall deliver to counsel for Plaintiff a certified check

in the amount of Ten Thousand Dollars ($10,000.00). Thereafter, on

the first day of each month, beginning March 1, 1994, Defendant is

to deliver to counsel for Pla~ntiff a certified check in the amount

of Five'Thousand Dollars ($5,000.00). These payments are to

continue through July 5, 1995, at which time Defendant shall have

paid . in full the remaining Eighty-Five Thousand Dollars

($85,000.00) balance. The checks issued hereunder shall be made

payable ~o the Ohio Attorney General.

M. Defendant shall pay' Plaintiff's attorney's fees and

investigative costs in the amount of Five Thousand Dollars

($5,000.00). Upon the filing of this Consent Judgment Entry and

11



Order, Defendant shall deliver to counsel for Plaintiff a certified

check, made payable to the Ohio Attorney General, in the amount of

Five Thousand Dollars ($5,00.0.00).

N. Defendant and its successors or assigns under the names

presently used or any other names shall maintain in their

possession and control for a period of two (2) years all business

records relating to Defendant's compliance with the terms of this

Consent Judgment Entry and Order and shall permit the Ohio Attorney

General or his representative, upon seventy-two (72) hour notice,

to inspect and/or copy any and all of such records during normal

business hours and further shall provide, upon seventy-two (72)

hour notice, copies of such records at Defendant's expense to the

Ohio Attorney General's Office in Columbus upon request of the Ohio

Attorney General or his representative.

o. This Entry is a final resolution and settlement of all

claims and causes of action involved in this lawsuit against

Defendant. However, nothing contained in this Consent Judgment

Entry and Order shall in any way be deemed to preclude any

investigative or enforcement action against Defendant under any

legal authority granted to the Ohio Attorney General with respect

to matters that are not the subject of this action, and that this

Entry shall in no way exempt Defendant from any other obligations

imposed by law, and nothing contained herein shall relieve

Defendant of any legal responsibility for any acts of commission or

omission committed by Defendant.

12
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P. In the event the Ohio Attorney General must ini tiate

legal action or incur any costs to recover and/or collect any sums

due pursuant to this Consent~JudgmentEntry and Order or to compel

Defendant to abide by the Orders contained herein, Defendant shall

be liable to the Ohio Attorney General for any such costs,

including, but not limited to, a reasonable sum for attorney fees.

Q. Defendant shall not represent, directly or indirectly,

that the Ohio Attorney General or the Court has sanctioned,

condoned, or approved any part or aspect of the Defendant's

business operations.

R. Defendant shall inform all of its agents, servants,

representatives, salespersons, employees, successors and assigns~

and all persons acting in concert or participation with Defendant,

directly or indirectly, through any corporate device, partnership,

or other association, of the contents of this Consent JUdgment

Entry and Order. Further, Defendant shall review any employee'S

record if Defendant receives two (2) complaints or other

information indicating that an employee has engaged in an

unauthorized PIC or long distance change order, made

misrepresentations to consumers, or has violated any provision of

this Entry. Defendant is to promptly discipline employees for

improper conduct.

s. All notices required to be given to-each party shall be

in writing and shall be sent to the parties at the following

addresses:

13



Cherry Communications, Incorporated
c/o David Giangreco, President
2205 Enterprise Drive
Suite 501
Westchester, Illinois 60154

David J. Espinoza
Assistant Attorney General
Consumer Protection Section
30 E. Broad Street, 25th Floor
Columbus, Ohio 43215-3428

The notices shall be effective when received by each party and

may be sent by certified or registered mail return receipt

requested, or by overnight delivery services when proof of delivery

is' available. Transmission of such notice by facsimile, fax,

telefax or other electronic device shall not constitute effective

notice unless the parties expressly agree to such transmission in

regard to the specific notice beforehand

T. Defendant shall pay court costs.

U. The Court shall have continuing jurisdiction of this

matter in order to effectuate the provisions of this Consent

Judgment Entry and Order.

14
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so. -QRD;ERED:
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DA~ GfANQRECO, President
Cherry Communications,
Incorporated

!/q7:b~-~J.~
Attorney to~Defendant
Gardner, C~toon & Douglas
321 North Clark Street
Chicago, Illinois 60610-4795
(312) 245-8880 .

-.
2--- ':'~~'
t_k=:~i -

DATE

Counsel for Plaintiff

APPROVED:

LEE FISHER
Attorney General

~\.~
DAVID J. ESPINM'A:
Ohio Sup. Ct. Atty. No. 0018982
Franklin County No, (ESP03)
Assistant Attorney General
Consumer Protection Section
30 E. BroadSt~eet, 25th Floor
Columbus, Ohio 43266-0410
(614) 466-8831

cherry.pay
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EXHIBIT i\

Cherry Communications Consumers 2/10/94
LASTN~~E •••••••••••• FIRSTNAME •••••• ADDRESS ••.••••••••••••.••••••. CITY •••••••• , .•• , •••••••• STATE ZIP ••

AOGEN MAZHAR 894 STROBRIDGE DRIVE·,. mON OH 44313

ANASSON MARY 2550 ABINGTON ROAD FAIRLAIJN O~ 44333

ANDREh'S IJILLIAM 26241 L.AJ::ESHORE BLVD •• APT2053 EUCLID OK 44132

BABCOCK ELIZABETH 686 HAMPTON RIDGE mON OH 44313

BAILEY SUSAN 4417 PROVENS DRIVE AKRON OH 44319

BALL THEODORE 1006 CURTIS AVElIUE CUYAHOGA FALLS OH 44221

SANKY STEVE J. 723 ROSEVELT AVENUE CUYAHOGA FALLS OH 44221

BARTlEY DONALD 1940 9TH STREET CUYAHOGA FALLS OH 44221

BATES KENNETH E. 2851 NINTH STREET MAHOGA FALLS OH 44221

BEDDElL RICHARD J. 2115 NINTH STREET CUYAHOGA FALLS OH 44221

BENSON ARTHUR 452 HAMPTON RIDGE DRIVE A(RON OH 44333

BENSON DAVID 1847 18TH STREET CUYAHOGA FALLS OH 44223

BILTZ SANDRA 129 MULBERRY LANE HONROE FALLS OH 44262

BOGGESS IJALTER 1294 CHANSLER AVENUE mON OH 44314

BOllINI BETH 1645 26TH STREET CUYAHOGA FALLS "OH 44223

BRABHAM JERRY 1684 BAILEY ROAD CUYAHOGA FAlLS OH 44221

BRANNON PAUL 582 E. STATE STREET BARBERTON OH 44203

BRQl,JN. JR. JOHNA 706 EVANS AVENUE mON OH 44310

SUCZZELLI RITA 2774 SHELLHART ROAD NORTON OH 44203

SUNN HICHAEL 141 21ST STREET NIJ BARBERTON OH 44203

BUZEK PATRICIA 451 BONSHIRE ROAD A(RON OH 44319

CAINE DEBORAH 2044 10TH STREEET CUYAHOGA FALLS OH 44221

CASEY JOHN A. 51 QUAKER RIDGE ROAD AKRON OH 44313

CHAPMAN JACKIE 540 RAlJlINS AVENUE AKRON OH 44319

tHOBLCCHER JOHN 397 SPICER. APT. 1 WON Ok 44311

CLARK LINSEY 20 LOOKCXJT DRIVE DAYTON OH 45490

ClARKE GARY 31 IJHITEHALL DRIVE TALLMADGE OH 44278

COGHAM CHARLES 2951 9TH STREET CUYAHOGA FALLS OK 44221

COOPERRIDER TOI1 548 B~N DRIVE KENT OH 44240

aAHSTON ROBERT \.I. 5631 NELLA AVEl/UE NIJ N. WTON OH 44no

CRC»ILEIGH SKIP 374 NORTH PURSHING mON OH 44313

CRC»ILEY SKIP 374 N. PERSHING DRIVE AKRON OH 44313

CUMPSTON 2862 BAILEY CUYAHOGA FALLS OH 44221

CUNNINGHAM DAVID E. 2900 ALEXANDER ROAD AT\lATER OH 44201

DECXER KENNETH 418 BARREII'oICOO \lADSWRTH OH 44281

:lEPASCUALE KATHY 1016 48TH STREET NU WTON OH 44709

'EVOl "MARY A. 5081 PEGGY ANN DRIVE mON OK 44319

:JIClCINSON RALPH E. 2415 27TH STREET MAHOGA FALLS OH 44223

)IllON TOI1 6800 ALPHA DRIVE. APT 175 KENT OH 44240

JOBSON RALPH 124 ADAMS AVENUE CUYAHOGA FALLS OH 44221

)OERING FREDERICK J. 623 BEAVERCREEK DRIVE mON OH 44333

lUNN FRANK 3143 OA~ DRIVE CUYAHOGA FALLS OH 44321

JUSH DAVID 520 RA\.ILINS AVENUE ARKON OH 44319

:JIGLISli MIIlNIE 850 INDEPENDENCE AVENUE mON OH 44310

,OTZHAN MICHAEL 6800 ALPHA DRIVE, APT. 293 KENT" OH 44240

:THINGTON ROBERT 624 HAMPTON RIDGE DRIVE A(RON OH 44313

:\.IHANK DAVID 713 BERKELEY !:ENT 011 44240

ARNELL PECCY 4249 SUNNYVIEU DRIVE UN IONNTO'JN OH 44685



· Cherry Communications Consumers 2110/94

LASTNAME •••••••••••• FIRSTNAME •••••• ADDRESS ••••••••••••••••••••••. CITy ••••••••••••••••••••• STATE ZIP ••

F,uVER WILLIAM 402 PLEASANT RUN .~ WADSWORTH OH 44281

FAUSER ERNEST ~ KENT ROAD STOW OH 44224

flDAK DAN 1740 12TH STREET CUYAIIOGA fAlLS ON 44223

FLICKINGER W.A. mE. FORD AVENUE IAUBTOM 011 44Z03

fORO KAREN 265 N. TIICHAS ROAD, APT. A202 TALUWtGE 011 44278

FORD RIUICO 2104 CHINOOK LANE DAYTON ON 45420

fRESHWATER KATHY 8751 AKRON AVENUE CAIW. FUlTON ON 44614

FUNK STAN 1320 IENTON STREET IAUERTON ON 44205

GAlR1SON RUTH 1934 12TH STREET SW ADtII ON 44314

GRGOSICY 1305 INMAN STREET AaClC OH 44306

Ci!\JL SUZANNE 1420 CURTIS CUYAHOGA FALLS OH 44221

GLAZER PAT '75(1 RAVENS\e'OOO AKRON OH 44006

GLAZER PAT 750 RAVENS\o'OCO ADON ott 44006

GOSS LOUISE 228 27TH STREET NW BARBERTON OH 44203

GRAHLE! JAMES A. 158 N. PORTAGE PATH tI3 ArION OH 44303

GMY MAlLIN E. 1141 CHATAM STREiT CUYAIIOGA ON 44221

GMY MAlLON E. 1848 CHATAM STREET CUYMOGA fALLS OK 44221

GRIEN JOANNE 174 13TH STREET CUYAHOGA FALLS OH 44223

GREGORY 3179 VAHOERHOOF ROAD 4421'
..

HARVIN CLINTON OH

lillY THOMAS 1095 MONMOUNTH DRIVE AICION OH 44313

GUTHRIE DON 1732 DRD STREET CUYAHOGA FALLS OH 44223

IfA1.L CARL D. 2502 12TH CUYM:lM FALLS ON 44223

HALL JAMES E. 1929 PORTAGE LINE ROAD HOGADCIE OH 44260

HAMILTON JOHN 253 PleASANT OR IVE MOGMCIlE OH 44260

HAMLIN SR RAYMOND 142 MONROE AVENUE CUYAHOGA FAllS ON 44221 I

:lAM4ONO BRENDA 2158 PORTAGE LANE lOAD .: MOGADORE 011 44260

-iAREENSTE IN JAMES 333 NOItTH POItTAGE PATH ADOH .. OM 44203

,ARIG MIICE 71 31 STREET SW, APT. 8 .AlBERTON OM 44Z03

~ARJ40N THOMAS 1:1044 MOGADORE UNIOITCUf 011 446IS

iEEGAN JOAN 242 SALLING ROAD TALMADGE OM 44271

HEINEY LINDA 7IZ6 SECOND AVENUE S•. CLINTOII OM 44216

HEITZMAN EDNA 1942 ROCK CREEK DRIVE GROVE CITY OH 43123

KONDON MIICE 49 IOTSWOOO DRIVE WADSWORTH OM 44211

11M MATT 1437 IARCELONA DRIVE AJCIClII 011 44313

HICKEY RAMORNI 31a REIMER ROAD IlOITCIC 011 4420J,
44262

IUHf CLAYTON 101 IIDGE SIDE COURT MOIIRUE FALLS ON

HOLLOWAY "SARRY 4117 liNWOOD DRIVE STOW ON 44224

ttCMONAI JEFF 7140 TOWER ROAD MeDINA ON 4486

IfOSHOA DAVID N. 7 lWtD DRIVE, APT 84 IlIJDSOH ON 44Z3I

iUNT JOHN 60 W. IELLISLE DRIVE AKRON ON 44319

UtUY PATRICK 421 PJNIWOOO CIRCLE IlADSWDItTH 011 44211

rMllOFF WOLD 2492 12TH STREET QlTAIOGA FALLS 011 442D

JACOIY ILENE 1195 E. DAILEY ROAD QJUIIGGA FALLS OK 44221

JAGGER JEFF 46DI SOUTH ARLINGTON GUENE 011 4UIS

lAVCMtSICY TOM 195 WHEELER STRfET, 203 ADON" . 011 44304

JEWETT SARA 4DO AMERICANA DR., APT. 201 CUYAHOGA FAlLS ON 44224

JONES RICHARO 125 OVIATT STREET IlUllSON 011 44ZS6

JUNGMAN CARL 1996 12TH STREET SW AKlQN OH 4431'



Cherry Communications Consumers 2/10/94

lASTNAHE •••••••••••• FIRSTNAME •••••• ADDRESS •••••••.••••••••.•• ··• • CiTY••.•.•••••••• ···•••• • STATE ZIP ••

KAH ANN 9076 N. BEDFORD MACEDONIA OH 44056

.:ALlS JOE 4206 DEN~OOO DRIVE STOIJ O~ 44224

KARAlUNAS DIANE 261 BIRCHUOOO AVENUE CUYAHOGA FALLS OH 44221

XIBELBEK CAROL 2266 PINETREE LANE 11llHSBURG OH 44087

"IBELE DON 1737 18TH STREET CUYAHOGA FALLS OH 44223

KINCAID 1nO BERNA ROAD AKRON OH 44312

KlINGEL SMITH GEORGE B. 2287 12TH STREET S~ AKRON OH 44314

ICHAPP LUCILLE 1569 6TH STREET CUYAHOGA FALLS OH 44221

I(oeSTER CHARLES 807 BLOOMFIELD AVENUE AlCRON OH 44302

XORNElUK RUTH 5256 ARLINGTON ROAD N. CAIITON OH 44no

)(RAGErH~EPPA BRENDA 468 BARR COURT AKRON OH 44319

"RIVAK ROBERT 40 PINEHURST ROAD MONROE FALLS OH 44262

KUHN JULIE 66 BARNES TALlMADGE OH 44278

LABUG LYNN 959 CHALKER ArRON OH 44310

LAMBRECHT CATHERINE 1205 SOUTHERN ALPHA ROAD HIRAM OH 44234

!.ARSON VIcn 1567 18TH STREET CUYAHOGA FALLS OH 44223

LATTA EARNEST 2625 21ST STREET CUYAIIOGA FALLS OH 44223

LEAPJTT LEROY 336 GRAHAM CUYAHOGA FALLS OH 44223

MAOIILLIAN ROBERT M. 3391 ADALINE DRIVE STOIJ OH 44224

KAHANEY JOHN K. 737 HAMPTON RIDGE DRIVE AKRON OH 44313

MARTINEZ ANTHONY 2469 GRAHAM ROAD STOIJ OH 44224

AARTY VICKI 2451 ~HITELA~ STREET CUYAHOGA FALLS OH 44221

"lCCLAIN STEVE 7119 AKRON AVENUE CAltAl rutTON OH 44614

"lEIERS HAROLD 3394 PENDLETON STREET CUYAHOGA FALLS OH 44221

"lILLER GILBERT 131 TYLER AVENUE CUYAHOGA fALLS OK 44221

'1ILLER ROBERT 2506 6TH STREET CUYAHOGA FALLS OH 44221

"ONTGOI1ERY JOSEPH 1769 THIRD STREET CUYAHOGA FALLS OH 44221

"ORRIS DUANE 2864 SHELL HART ROAD NORTON OH 44203

"'ORRISON JAMES R 2210 ~ATKINS AVENUE AKRON OH 44305

1ULLETT T.L. 1605 PARK DRIVE BARBERTON OH 44203

1ULLINS EUGENE 4658 PINECRUST DRIVE UHIONTD.lN OH 44685

IYGRANT JOHN 4281 SUNNYVIE~ DRIVE UNIOHTCMl OH 44685

JERGENY EMIL 1415 E8ERT DRIVE ArRON OH 44320

lRBAN CARL 3402 ADELINE DRIVE STOll OH 44224

lSTENDORF DONALD 7158 LARCHUOOO DRIVE CINCINNATI OH 45421

'ARIDON JOE 291 THIRD STREET N~ BARBERTON OH 44203

AUGH 'JAMES 6696 BERRY ROAD RAVENNA OH 44266

HELPS ~ILLIAH P. 148 27TH STREET N~ BARBERTON OH 44203

HJLLlPS STEVEN 19 BRIGHTON DRIVE AKRON OH 44301

EAMAN MARGARET 3353 15TH STREET CUYAHOGA FALLS OH 44223

EED PENNY 2145 GRAHAM ROAD STOIJ OH 44224

EEVES HELEN 403 E. BAIRD AVENUE BARBERTON OH 44203

ICC ISABEllE n ATTERBURY BLVD. APT 204 HUDSON OH 44236

JCKEL MARY 557 E. BARRIO AVENUE BARBERTON OH 44203

JOSE MONROE fALLS OH

JOD BETTY 34· 25TH STREET S~ BARBERTON OH 44203

~INATO DOMINICK 2332 14TH STREET CUYAHOGA FALLS OH 44223

::ALF OLIVER 4699 S. HAMTO\JN ROAD NORTON OH 44203
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Cherry CClIIIIU'Iic.tions Consuners 2/10/94
LASTNAME •••••••••••• FIRSTNAME•••••• ADDRESS••••••••••••••••••••••• CITy••••••••••••••••••••• STATE ZIP ••

SCHLOSSER ROBERT 1666 13TH STREET -' AleRON ON 44314

SCHOPP TOOD 2735 BENDER AVENUE AlCROM OH 44319

Slln FRANCIS 1016 BlOWN STREET AlCRON OH 44301
,~ICIlERHAN ELIZABETH G. eo _TH PORTAGE PATH, 2-B 10 AlCRON OH 44303

SIIDENSTRANG ROY w. 615 SAN MORITZ AICROII OH 44333

SIMON MELISSA 405 S. COUIMIINE AVENUE ADOIl OH 44312
'.ISCO RAYMOND as CURTIS AVENUE CUYAIIOGA FALLS OM 44221

SLOTA DENNIS 2571 27TH STlEET CUYAHOGA FALLS OH 44223
SMITH CLYDE ZI05 ICILTZ IQAI) AICIClII OH 44333
SMITH FRED "" GUIlX ICWl PlIIISUlA OH 44264
SMITH ROBERT 2241 14TH STUiT CUYAIIOGA FALLS OH 44223
-aKAR JEFF 3966 MANCllESTEI ROAD AlCRON OK 44319
SNYDER DOU6 Q' P'8lIaCIOKE lOAD AICROII OK 44333
SlTDER DOUGLAS Q NMlClOIC ROAD AlCRON OK 44333
.AIlICS DAlE 290 PFEI FFIR STRIET UUERTOM OH 44203
STNIt KELEN 9176 PEa lOAD IWITUA OM 44255
STEINES RDIERT 2921 7TH CUYAHOGA FAlLS OH 44221

STIVER WILLIAM K. ITT BLANDING AVENUE AlCRON OH 44310

snort JOHN 276 I_IAN HILLS DRIVE TAlLMADGE OH 44278
SUlYAK Z560 AltlMLL ADON OH 44312
SUITAJ SABRINA 550 RELLI" DRIVE alT OK 44240
TAGIART WILLIAM Z70 TMILSIOOD TRAI L VADlWRTH OM 44281
TATOM FRED 1738 N. IlAHPTON, APT. 1309 AICItClN OH 44313

l'UIIIU KAREN 3979 ..,..OGER ROAD STQI OH 44224
JUUI EIC LUiA 102 ICDWAYDIN TlMIEILAXE OH 4409S
oIAICXMAN RotERT '" CIICIARD DRIVE TAU.JCADGE ON 44271
.w.m HO\lARD 1030 PELI£ DRIVE AKIOIl OH 44333
WoTEI LOUIS 1263 LOST NATION lOAD ',8 WILLGUGHlY OH 44094

Ill!ATOH JOHN ZOZ9 zn. STlEET CUYAIIOGA FALLS ON 44223

.-aER GEORGE 1m Al.lXlRN DRIVE IMIIRTON OM 44213

IIITIOT WYNDHAM 6600 Al.PlIA DRIVE, APT. 207 ICINT OK 44240

lUIS CHARLES II 619 BETTES AVENUE AGON ON 44310

'IUIN ROBERT Z9 N. AlLLING ROAD TALLMADGE OH 44271
'IU.JAMS FRANK 1"' MTJWI AVENUE AI.'IOII OH 44313

'IU.IAMS KATHLEEN Z5I5 AUUCHT AVENUE ADON OK 44312

OJII JEAN 119 VM DOIlAII DRIVE MADiA FALLS OH 44221

taatltATT 'CYNTHIA 1452 UTO lAKE '" aJYAIOGA FALLS OK 44221

~ER ERNEST 499 ....IS! BLVD. KENT OH 44240

XlfICO DOUG 1509 GlEEJIING CClPlEY OH 44321

9/
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DEC 13 '94 10:44

IN THE MATTER OF:

FROM ATTY-GEN-CON-PRO

Sl'AT! 01 MICHIGAN

DUARTMENT OF ATTORNEY GENnAL

No. 9J-74046-CP

PAGE.003

CHERRY PAYDNT SYSTEMS, INC. I

d/b/a CHEMY COIOmNICA1'IONS.

4001 Bu~tarti.ld Road, Room 1300
Downer' s ~rov., XL '051'

--------------_/

Son. James R. Gidd1nqs

ASstlRANCi OF pISCON'rDroANCE

NOW COMES 11lANK J. xzt.tEY I At"te;,rney Ganeral of the State

af Hic:hiqan, and CHDRY PAY'lttNT SYS'I'EHS, INC., aoinq Qusiness as

C!ERP.y COMMONICATIONS, hereat~er Respondent, aqrees to enter into

an Assurance ot Discontinuance pursuant to SeC'tion 6 of the

Michiqan Consumer Protection Act, MeL 445.901 n ~; !!SA 19.419 (1)

~ ~ as follows:

1. Respondent. contracted with lonq distance service

companies t:o solieit Kichiqan consaers to switch their long

~istanc. service trom their ~~ant lonq distanee provider to one

at t.h.a companies 'that Respondent represented.

2. In Novembe%' o'L 1992, 1:he Attorney Gtmeral ceq&n

racei'Vinq complaints trom eon'lumers that: their lonq distance

carrier had been switched by aespondent without their consent.

3. In accordance with S.ction 6 ot the Miehiqan

Conswner Protection Act, supra, and without admittinq any violation
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ot the Ac:1:, Jt.-pon.clen~ uaur•• the Attorney <=enual tJlat bsponclent

will not 8Diat- in unfair or d.cep~ive aet8 or practic.. in ~.

Qonc!uC't of iota ~Wlin.., in Kiehi91!l1, includinq !Nt not: l.iJa1~ed to:

A. XiRapraaantinc; .NVinp cla.iJls;

I. J1i.ar.pr••~n'tinq ita .-tatwl by repruentiJiq an

untrue relatioMhi, ,,:f.th uother 't.lec~icat:iolUl c:oapanYi

c. The pz'ac:iee of ·.le.tnc.r- (1:be ..:l:t.:i". o~ •

conauaer' • current: lone; cUS1:;Ince carrier to 1:11. loaq clis'taJlce

5arvic:•• ot Cherry eOlllNnications w1thou't ~e expre.8 approval o~

1:be CONl\lJlttr).

it will:

A. Clearly .. ccma,ic:uoualy tU8C1OA tile ralllft.2lt

terM and oond.1tiona o~ iQ solic:ieat:J.cft and daYiM • 'ftZ'Uica1:1CD

'YII'ta that r •••oD&bly ~eeta AfAiut: aa~ua4 ...1-tMiDg' of

c::arr1.... ;

I. Devi_ aD .-ployee '8Oft1toz'iDt .,... 'tdaat

reaov•• 1nceft1:ives to ".1..• 00IUnJIIerS ane! pZ"'OY:1.... tar cI1acipl.b

.uy prececl1u:.. when c~y poliei•• u. violatad;

2
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c. Provide the Attorney General with the name of

a consumer relations person to whom any consumer complaints or

inquiries may be directed.

D. Refund switchinq tees to consumers who feel

their service vas improperly switched;

E. Upon presentation Dy a..tfectec1 consumers of

appropriate ~illinq documentation, ref~d the difference ~tween

the CQnsumer's prior lonq distance service charge and that charged

by R••pondant.

F. R••PQnd8nt aqrae. tCl produce, in concert with

the At1:orney Ge.neral, a maili:nq to its, !!ic:hiqan subscribers warninq

them ~qains~ t.lamarke~inq fraud and how to pro~ect themselves.

G. RupClndant consents to the ent%y ot thi.s

ASsurance Qt Discontinuance, and waivas issuance of any other

notice pursuant to the Xichiqan COnsumer Protection Act, =m;ra.

5. This Assurance of Discontinuance 40es not constitute

an adJaiasion ot a violation of the Michiqan Consumer Protection Act

~y the Respondent.

f. In accordance with Section 6(2) ot the Hichiqan

Consumer Protection Act, sypra, this Assurance Of Discontinuance

J
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may be filed with the Circuit Court for the county of Inqham and,

if nece••ary, .ay be enforced by that Court.

callUty PAYJIINT SYS'1'J:KS, me.,
d/b/a CHERRY OOMMDNlCATIONS

"''''';;Rale J • e.
Attorney for lltulJtp.tAdtmt
3'21 lforth Clark S1:raet
Cbica90, IL '0'10-4795
312/245-8880

FIWf1t J. KELLEY
Attorney General

• er, 15029
Aaaiatant Atto General
Consumer Protection Division
P. o. Box 30213
Lan.inq, M.I 48909
(517) 335-0855
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Dated: _

Dat.d:---..l/lo-l/__-_~_.;_·-_<....3...-: _





IN THE CHANCERY COURT FOR DAVIDSON COUNTY, TENNESSEE

STATE OF TENNESSEE,

Plaintiff,

v.

MAXI~ COMMUNICATIONS CORPORATION,
a foreign corporation, also known
as MAXCOM and SHOW YOU (:AU FOND,

Defendant.

RECEIVED

APR - ~ 199+
~r. co. CI!ANC£Rr Qlull;

)
)
)
)
) No. 93-3554-1
)
)

ORCER FILED &ENT£RED 4 - J../. - 'flf
)

MINUTE BOOKPAG_E _

AGREED FINAL ORDER

Plaintiff, the State of Tennessee, by and through the

Office of the Attorney General and Reporter on behalf of the

Division of Consumer Affairs of the Department of Commerce and

Insurance and Defendant, Maxima Communications Corporation,

also known as Maxcom ("Maxima" or Defendant"), as evidenced by

their signatures, do consent to the entry of this Order
~

("Order") and its provisions. Defendant denies wrongdoing and

enters into this Order solely to avoid the time and expense

associated with litigation..

1. JTlR.ISDICTION

1.1 Jurisdiction of this Court over the subject

matter and over the Defendant for the purposes of entering into

and enforcing this Order is admitted. Jurisdiction is retained

by this Court for the purpose of enabling the State to apply to

this Court for such further orders and directions .s may be

necessary or appropriate for the construction, modification or

execution of this Order, including the enforcement of

compliance therewith and penalties for violation thereof. If

the State applies to the Court for such further order and

directions, it is recognized and agreed that Defendant can

assert any and all defenses and claims it may have in response



to such application, including but not limited to the defense

that the State's requested relief would violate the Defendant's

rights of commercial free speech" as protected by the first

amendment to the United States Constitution. The Defendant, by

agreeing to the jurisdiction mentioned herein, does not waive

any right or asserted right to invoke the jurisdiction of any

federal court. Defendant agrees to pay all court costs and

attorneys' fees associated with any successful petitions to

enforce any provision of this Order against Defendant.

2, PARTIES

2.1 Defendant warrants and represents that it is the

proper party to this Order. Defendant further acknowledges

that it understands that the State expressly relies upon"this

representation and warranty, and that if it is inaccurate, may

move to vacate or set aside this Order, or may request that

Defendant be held in contempt.

2.2 This Order shall apply to the Defendant, whether

acting through any corporation, subsidiary, affiliate, division

or other device, or through any officer, director, employee,

agent. successor, assignee, or any other person acting in

concert or participating with it.

3. INJUNCTIVE RELIEF

Accordingly, IT IS HEREBY AGREED by the Defendant that

immediately upon the execution of this Order it shall be

permanently enjoined and bound, as hereinafter set forth. from

engaging in the practices set forth herein.

3.1 Defendant shall not engage in any unfair or

deceptive acts or practices in the conduct of its business and

shall abide by all applicable provisions of the Tennessee

Consumer Protection Act of 1977. Tenn. Code Ann. S 47-18-101,

et seq.

- 2 -



II. do

3.2 Defendant shall comply with applicable rules and

regulations promulgated by the Federal Communications

Commission, the Tenne.se. Public Service Commission, and other

state or federal laws, regulations or rules relating to the

practice of "slamming", ,!. !., switch'ine; a consumer's long

distance service without prior authorization of sueh consumer.

3.3 Defendant shall not submit primary interchange

carrier ("PIC"" change orders for" any consumers whose allee;ed

PIC change arises from the u.e of Defendant's sweepstakes or

contest entry forms unless such entry forms comply in all

respects with the applicable provisions of the TCPA, applicable

rules promulgated by the Federal Communications Commission,

applicable rules promulgated by the Tennes.ee Public Servic~

Commission and all other applicable state or federal laws,

requlations or rules.

3.4 Defendant shall, when using a letter of

authorization ("LOA") to switch a consumer from one lone;

distance carrie~ to another, at a minimum, comply with the

following:

When Defendant Obtains a written Letter of
Authorization ("LOA") signed by the customer to whom
the telephone number is a.signed, the LOA shall
clearly and conspicuously disclose:

(i) the telephone number of the cUltomer and the
customer's billing name and addre.,;

(11) each. telephone number to be covered by the
primary inter-exchange carrier ("PIC") change
order;

(iii) a clear aDd conspicuoul statement that the
purpose of the LOA is to switch the consumer's
current 1089 dlltance ..rvice to that of the
Defendant and that the LOA authorizes Defendant
to 'ubmit the required authorizations on behalf
of the consumer to change the consumer', long
distance ,ervice to that of the Defendant; and

(iv) notification of the approximate- PIC change
fee that the customer will incur and acceptance
of that fee.

3.5 Defendant shall not use, in any solicitation to

consumers to switch to Defendant's long distance service, any

- 3 -
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negative option contained on a form. contract. agreement.

letter of authorization or other solicitation device by which a

consumer is required to affirmatively indicate his/her decision

to decline to switch to Defendant's long distance telephone

service. As used herein. negative option includes checking.

marking. initialing, signing or otherwise indicating in

writing, the failure of which will result in a consumer's long

distance telephone service being switched to that of Defendant.

3.6 Defendant shall clearly and conspicuously

disclose that a consumer will be charged a switching fee by the

local exchange carrier when switching their service along with

the approximate amount of the switching fee.

3.7 When a written LOA is used. Defendant shall not

switch a consumer's long distance service without the signature

of the consumer to whom the telephone number is assigned.

3.8 Defendant shall clearly and conspicuously

disclose. during any SOlicitation to switch a consumer's long

distance service. that the consumer is being asked to agree to

switch his or her long distance service from his current

carrier to that of the Defendant.

3.9 Defendant shall clearly and conspicuously

disclose, in any solicitation offering a prize. gift or award.

that the offering is for the purpose of obtaining authorization

of consumers to switch their long distance service to that of

the Defendant.

3.10 Defendant shall clearly and conspicuously

disclose. during any solicitation to switch a consumer's long

distance service. that the consumer is being asked to agree to

switch his or her long distance service from his or her current

carrier to that of the Defendant. In addition, any

verification mechanism used by Defendant shall also clearly and

conspicuously disclose that the consumer is agreeing to switch

his or her long distance service from bis or her current

carrier to that of the Defendant. Such disclosures shall be

made prior to obtaining verification data and authorizing the

switch in the consumer's long distance service.

- 4 -
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3.11 Defendant shall. prior to placing any

solicitation. advertisement. or display at a business location.

elearly and consp;cuously disclose to the business that the

forms will be used for the purpose of soliciting customers to

Defendant's long distance telephone service. Defendant shall

inform all employees. ineluding independent contractors that

place solicitations. advertisements or displays at Tennessee

business locations. of this disclosure requirement either

within thirty (30) days of entry of this Order or prior to

Defendant beginning such placement of solicitations in

Tennessee. which ever period is shorter.

3.12 Defendant shall clearly and conspicuously

disclose. in any solicitation offering a prize, gift or award

by means of a contest entry form, that by responding in the

proper manner consumers will be authorizing a switch of their

long distance carrier when completing the contest entry form,

if such is the case.

3.13 Defendant shall clearly and conspicuously

disclose, immediately adjacent to each prize offered. a

statement of the odds, if applicable. in arabic numerals, of

receiving each item offered.

3.14 Defendant shall clearly and conspicuously

disclose, in any solicitation offering a prize; gift or award.

any material conditions, restrictions or qualifications to

receive such prize, gift or award. Material conditions,

restrictions. qualifications include. but are not limited to:

i. Minimum or maximum age requirements; and

ii. "Creditworthiness" requirements,

3.15 Defendant shall not, in any .olicitation

offering a prize, gift or award, print over any statutorily

required disclosures, dilclo.ure. required by this Order or

"official contest rules" any words. numbers or graphics that

obscure or otherwise make it difficult to read such disclosures

or rules.

- 5 -
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3.16 Defendant shall clearly and conspicuously

disclose, in any solicitation offering a prize, gift or award,

the alternate method of entering any prize, gift or award

promotion at no cost to the consumer.

3.17 Defendant shall not, in any solicitation

offering a prize, gift or award, make the receipt of an offered

prize, gift or .award contingent upoo the consent of individual

winners or recipients allowing their names to be used for

promotional purposes.

3.18 When using in any solicitation the word "free"

or any word or phrase of similar import, all of the terms,

conditions, and obligations shall be clearly and conspicuously

disclosed by Defendant in close conjunction with the offer of

"free" merchandise or services. Further, when using in any

solicitation the word "free" or any word or phrase of similar

import, Defendant shall comply with all applicable provisions

of the Tennessee Consumer Protection Act, applicable rules

promulgated by the Federal Communication Commission, applicable

rules and guidelines of the Federal Trade Commission (including

specifically 16 C.F.R S 251), applicable rules promulgated by

the Tennessee Public Service Commission and all other

applicable state or federal laws, regulations or rules.

3.19 Defendant, when using the word "discount" or

terms of similar import in connection with its long distance

service, shall clearly and conspicuously set forth the

comparison upon which Defendant bases its discount claim.

3.20 Not later than July 11, 1994, Defendant shall

notify the Attorney General of the name and address of the
,

winne.r of Defendant's promotion ending on June 30, 1994 in

Tennessee (which is offering $10,000 00 or a vehicle of the

winner's choice valued up to $12,000 00 manufacturer's

suggested retail price). Defendant shall also provide the

Attorney General with proof of payment of the award to such

winner.

- 6 -
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3.21 Defendant shall investigate, including

conducting a review of any employee's or representative's

record, if Defendant receives two (2) or more complaints or

other reliable information that an employee or representative

has engaged in an unauthorized PIC change, made any material

misrepresentation to a consumer, or otherwise violated any

provision of this Order. Defendant shall promptly discipline

employees or representatives for such misconduct in accordance

with Defendant's established procedures and practices. For the

purposes of this provision, the term "material" will be defined

in accordance with the construction given that term by the

federal courts under the Federal Trade Commission Act, and

state courts under state consumer protection statutes,

3 . 22 Defendant shall abide 'by all applicable

provisions of the Tennessee Charitable solicitations A9t, Tenn,

Code Ann. S .8-3-501, IS §!g., and, in particular, will not

repre.ent or imply that any portion of the funds received from

consumers will be donated to a charitable organization, unless

the funds are, in fact, donated, and unl~ss Defendant or such

charitable organization has filed the appropriate registration

statements with the Tennessee Secretary of State as required by

the provisions of Tenn. Code Ann. S .8-3-501 !1 JIg.

Additionally, Defendant shall not use names such as "Show You

Care Fund", "The Abused & Neglected Family Assistance Program",

"Show You Care Fund. Family Charities" or "Abused Family

Charity" unless such names accurately describe a charitable

organization registered with the Tennessee Secretary of State.

3.23 When statinq that Defendant will make donations

to charities, Defendant shall clearly and conspicuously state

that Defendant is making donations to charities based upon a

certain portion of a consumer's long distance usage throuqh the

Defendant'. 10n9 distance service.

- 7 -



3.24 Within thirty (30) calendar days of entry of

this Order, Defendant shall provide the Attorney General with

an acknowledgement that each officer, director, employee and

representative (involved in Tennessee operations) of Defendant

has received a copy of this Order and has acknowledged hav~ng

read it.

3.25 For the purposes of Section 3, Injunctive

Relief. Defendant understands and acknowledges that any

solicitation shall include, but is not limited to. any display

box. entry forms or letters of authorization. and any letters

sent to consumers to confirm the letter of authorization.

4. DEFENDANT'S STIPULATIONS

4.1 Defendant stipulates that one thousand eight

hundred and seventy-four (1,874) consumers within the State of

Tennessee. a list of which will be provided to the State, were

switched to Defendant's long distance service. Defendant

further stipulates that seventeen thousand nine hundred seventy

and 24/100 dollars ($17.970.24) in revenues were collected from

the Tennessee consumers through the end of August. 1993.

Defendant stipulates that its sweepstakes entry forms were

distributed within the State of Tennessee and the forms were

placed in locations throughout the state. Defendant stipulates

that it has not in the past been the subject of any enforcement

proceedings by any state or federal authority for activities

similar to those set forth in the State's Complaint. Defendant

further understands that the State expressly relies upon these

representations and if said representations are false or

misleading the State may move to vacate or set aside this Order

or request that Defendant be held in contempt.

- 8 -
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