
5. gngtlRslMP'1' PIOCIIS ¥12 VERIfICATION

5.1 Defeadant shall reimburse all eligible Tennessee

consumers. T.nn..... consumer. who ace eligible for

reimbursement are,tho.e consum.rs w~o·have had ~h.ir long

distance service switched through Defendant and:

(a) Have reque.ted reillbur...nt from Defendant in
the past on the ba.is that a .witch to a new long
di.tanc. carrier condUCted by D.f.ndant WI.
unauthorized or va. baled upon milrepre.entations
to the con.umer, blat exceptb; those consumers
who have previously be.n r.illburs.d by Defendant
in accordance with the reimbursement proce.s set
forth hereini

(b) Have notified in the past the State (including
but not limited to the Attorney General', Office,
th. Division of COnsumer Affair' and the Public
S.rvic. Commission), their local exehang.
carri.rs or Def.ndant that a switch to a new long
distance carrier conducted by Defendant was
unauthorized or was baled upon misrepre••ntations
to the consumer, but exc.pting those consum.rs
who have previously be.n r.imbur.ed by D.fendant
in accordance with the reimbur.ement proce•• set
forth h.r.ini or

(c) Mak. a written requ••t for such reimbursement
eith.r dir.ctly to Def.ndant, through the
Division of Consumer Affair., the Public Service
commi.sion, the Attorney General's Office, oth.r
.tat. entity or to the consumer', local .xchange
earri.r within one hundred twenty (120) days from
the date of ~iling Exhibit A. (Th. complaint
lIlust·be po.tmark.d or r.ceived by the appropriate
part¥ within the on. hundr.d tweety (120) day
period.) Thos. COIlSW'Uri who with to submit
t.lephone bill. for r.-rating will have an
additional sixty (60) day. after ,w:.blion of
the r.imbur....nt form to submit those bill•.
D.fendant shall have no obliqation to ~k••aid
r.lmbur....nt until and unle•• the writt.n
request is given to the Defendant.

5.2 Th. amount of an .ligibl. consumer '.

r.imbursement shall be determined by computing:

(a) The COlt of all servic. char,.s ...ociated with
"switching" the consumer initially to Maxc:om and
then back to their pr.-,.I.C'eN lon, distance
earri.r, if paid by the con.~r (Th. burden of
proving that a consumer did not pay a switching
fe. is on Def.ndant)i and .
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(b) The difference between the rates applied to all
long distance calls placed by the consumer while
switched by the Defendant and the rates the
consumer would have paid if their long distance
service had remained with their pre-selected long
distance carrier, including any discount plan.
This reimbursement is conditioned, however, upon
the COnsumer providing Defendant with a copy of
the relevant telephone bills showing the charges
to be "re-rated".

5.3 Reimbursement shall be accomplished by applying

credit in the normal course of business to the consumer's local

telephone bill in the amount derived from the computation

outlined in '15.2, or at Defendant's option, by check. In the

event a consumer no longer maintains telephone service,

reimbursement shall be accomplished by paying the consumer with

a check.

5.4 Defendant shall retain an independent certified

public accountant to implement and verify the reimbursement

process. The certified public accountant shall be located

within the State of Tennessee and the selection of the

certified public accountant shall be subject to the reasonable

approval of the Attorney General.

5.5 Defendant shall provide to the State,

contemporaneously with the entry of this Order, a list of the

one thousand eight hundred and seventy-four (1,874) customers

of Defendant in Tennessee. The list shall include each

customer's name, address and telephone number.

5.6 Defendant, within ten (10) days of entry of this

Order, shall mail by first class United States mail, a copy of

the letter and reimbursement form attached to this Order as

Exhibit A to each of the 1,874 Tennesseans who had their

service switched to MaxCom through the sweepstakes promotion.

The certified public account will verify that the mailing was

actually made. After the mailing of Exhibit A has been

completed, the certified public accountant's office will open

and review reimbursement forms returned for credit. The

reimbursements shall be computed by the certified public

accountant.

- 10 -
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5.7 Defendant, through the certified public

accountant, shall provide to each eligible consumer who returns

the reimbursement ,form credit in the amount that the certified

public accountant determines tbe consumer is entitled to

receive for switching fees and any increases in long di'stance

charqes they may have incurred while switched. Defendant must

provide reimbursement to the consumer within six (6) weeks of

receipt of the reimbursement form or the telephone bills

submitted for re-rating, and must notify the consumer of the

amount of reimbursement through the letter attached as Exhibit

B. All reimbursement forms must be postmarked no later than

one hundred twenty (120) days from the date of mailing Exhibit

A.

5.8 . Within two (2) months of execution of this Order

and monthly thereafter, until the reimbursement process is

completed, the Defendant, through the certified public

accountant, shall provide the Attorney General a certified

report containing the number of Tennessee consumers who

requested reimbursement, each consumer's name and address. the

amount of each consumer's reimbursement and the total amount of

credit or check provided during the reimbursement period. At

the conclusion of the reimbursement process. the Defendant.

through the certified public accountant, shall provide a report

certifying and verifying that each and every provision of this

Order regarding reimbursement bas been completed.

5.9 Defendant, through the certified public

accountant, shall retain verification of all reimbursements

made pursuant to this Order for twelve (12) months after all

credits or cbeck have been made to consumers pursuant to

paragraphs 5.1 through 5.7. Within one (1) week after request,

Defendant shall provide proof to the State that a reimbursement

wa. made by credit or check to a particular consumer, as well

as verification that the amount of reimbursement provided was

accurate.
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5.10 Defendant shall provide the State with

unrestricted access to the certified public accountant and any

and all documents in the certified public accountant's and

Defendant's possession needed to comply with the terms of this

Order.

5.11 Defendant is responsible for all costs associated

with the reimbursement process set forth in paragraphs 5.1

through 5.11, including, but not limited to, the cost of

postage, the costs associated with the certified public

accountant, the cost of the letterhead and copying and the cost

of envelopes. The letter and checks or credit statements will

be mailed in envelopes selected at the sole discretion of the

Attorney General and shall be paid for by Defendant. The

Attorney General shall be solely responsible for providing

Defendant with a sufficient quantity of letterhead and

envelopes to comply with this Order. Defendant will not be

responsible for meeting any date or time limit for mailing

refunds delayed by the failure of the State to provide such

letterhead or envelopes. Defendant shall return all unused

copies of the Exhibits attached hereto which have been

photocopied on Attorney General letterhead and all unused

Attorney General envelopes at the conclusion of the

reimbursement process.

6. PAYMENT OF ATTORNEYS' FEES AND COSTS TO THE STATE

6.1 Defendant shall pay the sum of twenty thousand

and 00/100 dollars ($20,000.00) to the State of Tennessee to

reimburse the State for attorneys' fees and costs of

investigation and prosecution of this matter. This amount

shall be paid to the State of Tennessee, by cashiers or

certified check, as follows: Four Thousand ($4,000) Dollars

upon execution of this Order; and Four Thousand ($4,000)

Dollars at the first of the next four months thereafter,

payable on the first day of each month, and beginning on May 1,

1994.

- 12 -
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7. WE OF ATTOIWEYS' FEES AND COSTS

7.1 The funds payable pursuant to paragraph 6.1 may

be used for consumer protection purposes at the sole discretion

of the Attorney aeneral.

8'. DEFAt1LT

8.1 Defendant's failure to make any payment required

by this Order shall be deemed an act of default. Upon such

default, all remaininq amounts are immediately due and owing,
•

and shall be subject to simple interest of one percent (It) per

month. Additionally, Defendant agrees to pay attorneys' fees

and COlts, including court coats, aSlociated with any

collection efforts required to collect the remaining amounts

owed the State.

9. REPRESENtATIONS

9.1 IT IS AGREED that the acceptance of this Order by

the State shall not be deemed approval by the State of any of

Defendant's advertising or other business practices.

9.2 Defendant shall not repre.ent or imply that any

advertisement, procedure or other act or practice hereinafter

used or engaged in by Defendant has been approved, in whole or

in part, by the State.

10. PJIAli1X 10! fAILtlU TO COMPLY

10.1 Defeadant understand. and acknowledge. that

pursuant to the provisions of the Tennessee Consumer Protection

Act, Tenn. COde Ann. 5 '7-180-108(c), any knowinq violation of

- 13 -
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the terms of this Order is punishable by civil penalties of not

more than two thousand and 00/100 dollars ($2,000,00) for each

violation, in addition to any other appropriate sanctions

including contempt sanctions.

11. ADDITIONAL REPRESENTATIONS AND WARRANTIES.

11.1 The parties represent and warrant, each to the

other, that the execution and delivery of this Order is their

free and voluntary act, that this Order is the result of good

faith negotiations. and that the parties believe that the Order

and terms hereof are fair and reasonable. The.parties warrant

that they will implement the terms of this Order in good faith.

Defendant further represents that the slgnatory for Defolldaut

has the authority to act for and bind Defendant.

11.2 IT IS AGREED that Defendant will make available

and disclose the terms of this Order to its employees. officers.

directors and any third parties who act on behalf of Defendant,

whether as an agent or independent contractor. It is further

agreed that the duties, responsibilities, burdens and

obligations undertaken in connection with this Order shall apply

to and bind Defendant, its agents. assigns, representatives,

officers, directors. employees, sales staff and successors.

11.3 IT IS AGREED that Defendant will not

participate, directly or indirectly, in any activity to form any

other entity for the purpose of engaging in acts prohibited by

in this Order, or for any other purpose which would otherwise

circumvent any part of this Order.

11.4 Execution of this Order shall not constitute a

waiver of any private cause of action which any individual could

assert against the Defendant in a court of competent

jurisdiction.

.- 14 -
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12. PAYMENT OF COUllT COSTS

12.1 Defendant agrH' to pay all court COlts

a.sociated with this action. This Order constitutes the

complete agreement of the parties in regard to this Chancery

Court action.

13."~

13.1 Pursuant to Tenn. Code Ann. 5 67-18-107, venue

as to all matters between the parties relating hereto or arising

out of this Order is solely in the Chancery Court of Davidson

County, Tennessee.

14 . COMPLIANCE WITH OTHER LAWS

14.1 IT IS AGREED that nothing in this Order shall be

construed as- relieving Defendant from complying with any other

state or federal law(s), regulation(s) or rule(s), nor shall any

of the provisions of this Order be deemed to be permission to

engage in any acts or practices prohibited by such laws,

regulations, or rules.

15. MQNlTOJtINO [OR COMPLIANCE

15.1 Defendant agree. to provide to the State, upon

rea.onable notice, marketing materials, books, records and other

documents as may reasonably be necessary to ensure compliance

with the terms of this Order.

- 15 -
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APPROVED FOR ENTRY:

FOR PLAINTIFF. STATE OF TENNESSEE:
of

-1" /
/~--J!4 uI~

CHARLES W. BURSON
Attorney General & Reporter
B.P.R. No. 7775

APPROVAL:

FOR THE DEFENDANT, MAXIMA COMMUNICATIONS CORPORATION:

MAXIMA COMMUNICATIONS CORPORATION

By:

TRABUE. STURDIVANT & DEWITT

By:

By.

Attorneys for Defendant

- 16 -



EXHIBIT A..:

D.ar Con.um.r:

Th. Divilion of Con.um.r Affair. of the D~artm.nt of
COIIlIetC. lAd IuUruc. &lad my Offic. have eat.red inco a
.eCd_a, vttb .....1Ju C-..mication. Corpoution ("MaxCom") of
Houston. Texa. retardiag MaxCom'. u•• of a .weepstak•• entry
form to switch consumers' lonq distanc. carrier. In most
ca•••• con.~r. Vho.e lonq distanc•••rvic. v•• Iwitched to
M..com wl11 fiAd .. lilted on their t.lephon. bill.
Th. ..ttl..-nt pravia.a lor the r.fund of moni.. only to .ach
COlUl-'1' wb,o.. lonq diataDCe ..rvic. wa. Ivitch_ by MUCom
withOUt autborlladon or 1f MuCOIIl IUd. any milrepres.tation
to obtlia the luthorilaUon. Th. UIOunt of the reimbursement
will coasi.t of (1) tbe coat of all .ervice ch.rt••••aociated
with IritclU.Df 7'0\1 to JluCOII frOll your ,n-.eleetH 10aq
dist_ce canier IIId *k to your .Iir. card.r, unle'l
rei~ur.e4 by tbat clrrier; and (2) any incr•••• ia ra,e. on
c.lll .... dudD9 the tera M&XCom v.a your lonq cii.unce
clrrier fr.. tbe r.te. offer~ by your prior c.rri.r. .
••imbur•..-nt -.y be .ade eith.r by • credit on your telephone
bill, or. if you no longer m.int.in telephone .ervice, a
p.yment by check.

If ,.. t:laillk tU1: J"Nl: I.., cli_.- ..nic. va.
sv1tclaed w1tIaMt 1"O'U naotiaatiOll or .. to _y
1Ii.Z'epZ'..-taUcae by -..co., pI.... CClIIP1R. and roturn the
eclosed Z'.~_t t ... to: (luet CPA Una .ddre•• ). The
Z'e1llbuz._t fona ..1: be polttlaUUd DO lat.r
tbaA , 1"4 in order for you to be
.11q1l)1. to rllCel.e reliilRii...t.

'1.... c.refully review the reimbursement form for
additional infOr:ll&tion. If you h... any CJUMUonl r...rdinq
the r.1mbura..-nt proc.ll, pI.... writ. to the Division of
~r Affair•• Atta: -..e::- lettl..t, 500 J ... Robertson
ParDar, .....111., D 37243-0600. .

Pin.lly, if your long di.tance service wa. switched
without your .1IOClrization by MuCOID and you have not yet been
switched be.. to your carrier of choice, pl•••• contact your
loc.l t.18lbODe ca.pany (~, South Central Sell. GTE,
Intermount.in Telephon.> arrectly and request that you be
switched back to your carrier of Choice.

Sine.rely,

~S W. BURSON
Attorney General , Reporter

Encl: a.imburlement Form
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EXHIBIT B

Re: State of Tennessee v. Maxima Communications
Corporation, also known as MaxCom

Dear Consumer:

The Division of Consumer Affairs of the Department of
Commerce and Insurance and my Office have entered into a
settlement with Maxima Communications Corporation ("MaxCom") of
Houston, Texas regarding MaxCom's use of a sweepstakes entry
form to switch consumers' long distance carrier. The
settlement provides for the refund of monies to consumers who
were affected by this company's practices and you were among
thos~ consumers who submitted a reimbursement form. Therefore,
enclosed please find a refund check (if you no longer maintain
telephone service) or a statement showing the amount of credit
you will receive on your telephone bill within the next sixty
(60) days, which includes (1) the cost of all service charges
associated with switching you to MaxCom from your pre-selected
long distance carrier and back to your desired carrier, unless
reimbursed by that carrier; and (2) if you provided appropriate
documentation, any increase in rates on calls made during the
term MaxCom was your long distance carrier from the rates
offered by your prior carrier.

This Office, as well as the other state agencies, will
continue our efforts to protect consumers through enforcement
of the consumer statutes of this state.

Sincerely,

CHARLES W. BURSON
Attorney General L Reporter

Encl: Check or Statement of Credit Amount
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MAXIMA COMMU'NlCATIONS COfIPORATION
REIMIURSEMENT CLAIM FORM

I.", nqu...tin, e reimbursement HClluse/essert thet
MexCom's switch of my long distence service WIS
uneuthorized. I certify thet the following informetion /s
tlue to the best of my knowl.dg., informllt/on end
beli.f.

PI.... provide the followi", Information to otIt.n relmbur8ement from MuCom .ither by cr.dit on
your Ioc.1 t_hone biN. or if you no longer melnteln telephone nrvic., by cheek:

NAME:

ADORlSI:

AI'T. NO.:

CITY:

STATE: ZIP: .---------
TlLlPHONI NUMIIR: 1_1 _

.
TELEPHONE NUMIIRISIIWITCHIO IV MAXCOM:

1_1 : 1_1 _

c....... provide ell tltIephone numbers tNt weN .witcNd by MuCom for which you .r.
r..pontl" for the Mlla"hoM bItI ItlCI for wtrich you _ awltctlll'll .... 10 tNt you may receiv••
r.imburs.ment for ... tal.hone linea. If you hhI ..,..., .wttchecI from MuCom to .noth.r
ctrrilr••nd that carrier _ or relmburHd you for the .witchi"l f•• chICk hare _,I

RI-RATlNG: PIMM enclOM eI' teterthone bill that you clelm Ihould b. re-rated.
For re-rating. provide the nlme of your prlvtoul clrrier _
______...........-__' Ind My diacount eel,"" p1anl~~ _
____----,. If you dellr. r.. rating, but your tIlephon. billa are not currently
avail.ble. pl.... check her•. _ INote that th.y mult be provided by
_____,11M.)

IMPOftTANT

THIS FORM MUST. f'OSTMARKEO NO LATER THAN • 1894 TO
Be ELIGIBLE FOR REfMlURSEMENT. MAIL THIS COMPLETEb FOAMTO: ATTN:
MAXCOM SETTLEMENT (CPA firm).

PIeaM not. that only perIOnII who war. IocMad in T~••aa at the..of the UMUthoriz.d
.wltch .r••llgibl. UncMr thII IInlement. Alto. only OM rtimburIIment par~ number
e1low.d.

You Ihould receive your credit or check .......Jdmately eight (It Weeki from our
r.c.ipt of your reimburMtMnt ctelm form Of tllillhone biIIl. If you do not recei". a
credit or ct~l(, ....... ",j~.w tt.. r•.-"...... DMeion of ConJUmIr Affaira, Attn:
MlxCom SettI.ment, 500 JamH RoIMIUon '.kwlY, Fifth Floor, Nashville, TN
37243-8000. ,.
If your long dl.tenc••rvice WU lwitched~ your lIUthoriution by M.xCom
and you have not v-t Men switched Ittct to your orrier of choice, .... cont.ct
your local telephone company (J.L, South CemraI ...., GTE, Intlrrnountlin
T.I.phone) directty end requMt that you be Iwitched beck to your cerrier of
choic.. PI.IM note .,. your crldit incIuftI the colt of Iwitehiftt your long
distance ..rvice initialfy to Me.Com and Nck to your previous carrier, unle.s

_ reimburled by that carrier. Pt.... check here _ if your new carrier will payor
reimburse you for your awitching.f••.
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IN THE CHANCERY COURT FOR DAVIDSON COUNTY, TENNESSEE

STATE OF TENNESSEE.

Petitioner,

v.

SONIC COIIMU'NICATIONS, INC.
a foreign corporation,
JOHN BUFFA, individually and
al Prnidet of Sonic
Co-municationl, Inc.,
JUDY BUFPA, individually and
as owner of Sonic .
Communication., Inc., and
MICHAEL BUFFA, individually
and as Vice-Pr.sident of
Sonic Communications, Inc.,

Respondents.

PETITION

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Charl.s W. Burson, Attorney G.neral aDd Reporter fo.r

the Stau of 'renn..... , ("Attorney General") f Ues this PeUt ion

pur.uant to Tenn. Code Ann. 5 47-18-107 of the Tennessee

Consumer Protection Act of 1977 ("the Act"), and would

respectfully show the Court as follo~s:

1. The Division of Consumer Affairs of the Tennessee

Department of Insurance and comm.rce ("Division") and the

Attorney General, acting pursuant to the Act, hav.inv••tigated

the acts and practicel of Sonic Communications, Inc., a foreign

corporation, John Buffa, Judy Buffa and Michael Buffa

("Re.pondents"). Opon completion of .uch investigation, the

Divi.ion hal d.termined that certain of Re.pondent.' acts and

~~.w~l~.i, ~ore .pecifically de.cribed in paragraph 2 of this

Petition, constitute unfair and d.ceptive act. or practices

affecting the conduct of trade or commerce in the State of.

T.nn••••• in violation of T.nn. Code Ann. I 47-18-104(a), and

furth.r that such acts and practice. con.titute Violations of

Tenn. Code Ann. 55 47-18-104(a) and (b)(27).
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2. Based upon their lnvestigation of Respondents.

the Division and the Attorney General allege the following:

(a) Respondents are in the business of reselling long

distance service to consumers.

(b) Respondents have switched the long distance

service of Tennessee consumers without their consent. This

practice is cOllUllonly referred to as "slamming".

(c) Respondents are not aware how they obtained over

eight hundred (800) customers in Tennessee, Respondents allege

that a computer error resulted in the unlawful switches of long

distance serive.

(d) Consumers have complained that their service was

switched without their authorization and that they were injured

as a result of the illegal switch of their long distance service.

(e) Respondents' conduct constitutes an unfair and

deceptive act or practice.

3. Respondents neither admit nor deny the

allegations of Paragraph 2(a-e).

4. Upon completion of its investigation, the

Division requested the Attorney General to negotiate, and if

possible to accept. an Assurance of Voluntary Compliance in

accordance with the provisions set forth in Tenn. Code Ann.

S 47-18-107.

5. The Attorney General entered into negotiations

with Respondents and the parties have agreed to, and the

- 2 -
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Division has approved, the attached Assurance of Voluntary

Compliance.

6. In accordance with the provisions of Tenn. Code

Ann. 5 47-11-107(c), the execution, delivery and filinq of the

Assuran~e doe. not constitute an admission of prior violation of

the Act.

7. The Division, the Attorney General, and the

.espondents, the parties who are primarily interested in the

matters .et forth in Par.,r.ph 2 hereof, have jointly aqr.ed to

the Assurance of Voluntary Compliance and join in its filinq.

PREMISES CONSIDERED, Petitioner prays

1. That this Petition be filed without cost bond

pursuant to the provisions of Tenn. Code Ann. 55 20-13-101 and

47-18-116.

2. That the Assurance of Voluntary Compliance be

approved and filed in accordance with the provisions of the Act .

...pectfully submitted,

~.d-:
Attorney General and Reporter
B.P.l. No. 7775

• a·71w-
~HDT

Deputy Attorney General
B.t.R. No. 7050

CM'RiX !. it. atlfti
Alsistant Attorney General
B.'.l. No. 13533
C0D8~r Protection Division
450 J.... Robertlon Parkway
Nalhville, Tennessee 37243-0491
(US) 741-3533
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93- 3{P ~ -77)
AisQ!ANCI OF YOLtJIG'A.'¥ CWLIAnCE

This Assurance of Voluntary Compliance ("Assurance")

is given by Sonic Communications, Inc., a foreign corpo;ation,

John Buffa, individually and as President of Sonic

Communications, Inc., Judy. Buffa! individually and as owner of

Sonic Communications, Inc. and Michael Buffa, individually and

as Vic.-Pu3ident of Sonic COlllllWlications, Inc. ("R••pondenu")

to Charles W. Burson, Attorn.y General and R.port.r for the

State of T.nn..... ("Attorney General" or "State") on

this 9th day of Dece11lbezo , 1993.

WITPISETH :

....

.....
" ,

I. "

, ,
Sorae of the facts and circumstances sUFrounding the

execution of this Assurance ar. as follows:

A. The Division of Consumer Affairs of the Department

of Commerce and Insuranc. (the "Division" or the "State"), in

conjunction with the Attorn.y General, has conducted an

inv.stigation of the busine.s practice. of Respondents Sonic

Communications, Inc., a foreiqn corporation, John Buffa,

individually and a. Pre.ident ot .onic C~ications, Inc.,

Judy Buffa, individually and as owner of Sonic Communications,

Inc. and Michael luffa, individually and a. Vice-Presid.nt of

Sonic Communications, Inc. which involve what i, commonly

termed "&1U111ing" within the telec=-unlcadons industry, as

more fully describ.d in the 'accompanying Petition. As a result

of the investigation, the Division and the Attorney General are

of the opinion that certain acts and practic.. u£ ~i&.

Respond.nts have Violated the Tenn..... Consumer Protection Act

of 1977, Tenn. Code Ann. 51 "-18-101, 11 !.!I. ("'l'CPA").,·

I. Respondents neitber admit nor deny that tbey have

engaged in any conduct in violation of the TCPA.
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C. Respondents desire to give this Assurance, and

the Attorney General desires to accept it, in order to avoid

the costs and expenses of litigation.

1. JURISDICTION

1.1 Jurisdiction of this Court over the subject

matter herein and over the person of Respondents for the

purposes of entering into and enforcing this Assurance and

Agreed Order is admitted. Jurisdiction is retained by this

Court for the purpose of enabling the State to apply to this

Court for such further orders and directions as may be

necessary or appropriate for the construction, modification or

execution of this Assurance and 'Agreed Order. including the

enforcement of compliance therewith and penalties for violation

thereof. Respondents agree to pay all court costs and

attorneys' fees associated with any successful petitions to

enforce any provision of this Assurance and Agreed Order

against Respondents.

2. PARTIES

2.1 Respondents warrant and represent that they are

the proper parties to this Assurance. Respondents further

acknowledge that they understand that the State expressly

relies upon this representation and warranty, and that if it is

inaccurate, may move to vacate or set aside this Assurance, or

may request that Respondents be held in contempt.

2.2 This Assurance shall apply to the Respondents,

whether acting through any corporation, subsidiary. affiliate.

division or other device, or through any officer, director.
. .

employee. agent, successor. assign. or any other person acting

in concert or participating with them.

-2-



3 . INJUNCTIVE IILIE!'

Accordin91y, IT IS HERESY AGREED by the Respondents

that immediately upon the execution of this Assurance they shall

be permanently enjoined and bound, as hereinafter set forth,

from enga9in9'in the practices .et forth herein.

3.1 aelpondents Inall not engage in any unfair or

deceptive acts or practices in the conduct of their busine•• and

Ihall abide by all applicable provi.ion. of tne Tenne••ee

. Consumer Protection Act of 1977, Tenn. Code Ann. 5 47-18-101, !S

.eq.

3.2 ae.pondent. shall e.tablish a.nc! illpl_nt

procedure. to ensure that all employ... siq.nin9 up consumers for

long distance ••rviee receive personal approval for tne 10n9

distance service cnange from the consumer to wnom the telephone

number is a.signed before switcning that consumer's long

distance service. The Attorney General shall receive a copy of

.uch procedure. established by tne aespondentl within thirty

(30) days of entry of this ~ssuranc•.

3.3 aespondents shall abolish any and all incentive

payments to any employee. based upon the number of consumers

.igning up to switch long distance service.

3 .• ae.pondents Ihall comply with Federal

~ication. Commi.sion rules and regulationa, Tenne....

1'\J.b11c Service Conmillion rules and regulation.,·- and other .tate

or federal lava, regulationa or rule. relatift9 to "11...ing",

i.e., awitching a conaumer'. long distance .ervice withO~~ prior

authorization. Additionally, Respondents acknowledge that the
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Tennessee Public Service Commission has proposed rules relating

to the practice of slamming and Respondents shall comply with

such rules upon promulgation.

3.5 Respondents shall clearly and conspicuously

disclose. during any solicitation to switch a consumer's long

distance service. that the consumer is being asked to agree to

switch their long distance service from their current carrier to

that of the Respondents. In addition. any verification

mechanism used by Respondents shall also clearly and

conspicuously disclose that the consumer is agreeing to switch

their long distance service from their current carrier. Such

disclosure shall be made prior to the Respondents obtaining

verification data and authorizing the switch in the consumer's

long distance service.

3.6 Respondents shall not switch a consumer's long

distance service without the personal approval of the consumer

to whom the telephone number is assigned.

3.7 Respondents shall not state or imply during any

solicitation to switch a consumer's long distance service that

the consumer's long distance service will remain with the

consumer's current long distance carrier and that Respondents

will only be billing the service if such is not the case.

3.8 Respondents shall. when switching a consumer from

one long distance carrier to another. at a minimum, comply with

at least one of the following procedures:

(a) obtain a written Letter of Authorization ("LOA")
signed by the customer assigned to the given
telephone number. The LOA shall contain:

(i) the telephone number of the customer and the
customer's billing name and address;

-4-
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(ii) each teletbone n~er to be covered by the
primary inter-exchange carrier ("'IC") change
order;

(iii) ,.stat..-nt that the purpose of th. LOA is
to Iwitch the cODlumer's curreDt long distance
'ervice to that of the .espendent. and that the
LOA authorize. ".poDdent. to submit the required
authorization. OIl beaU of the con'WIler to
change the coaaumer'. long distance service to
that of the Respondents: and

(iv) notification of the PIC chang. f.e which the
custOMr will incur aDd acceptance of that fee.

1'M LOA Shall be liped by the .-ployee who
.olicited the ~lt.h of lon9 di.tance .ervice.
In M41tlon" each writeR LOA will be verified by
a .eparat. coatlCt ot_et than the soliciting
.-ployee in c_Hue. with paraflra.s 3.5 and
3.7. The verifier sball write on the LOA other
identifying inforMatioD (e.g. the customer', d.te
of oirth or the cUltOMer', mother', maiden name)
and .ign the LOA. This verification step shall
be completed before thl PIC changl is initiatld;

or

(b) in an oral authorization, obtain the
cUltomer' ••uthorization via an ind.pendent and
~lifil4 third I&rtJ Jbyaica11y located
....r.t.ly from ...paDdent., r.pr••entativI who
ha. oIttaiDed the custOMr'. oral .uUodution,
to110wln9 a clear and conlpicuou. di.closurl that
1:l&e cr.,ocaer 18 _189 a.ked to c:Auge its PIC.
The coafirJllltion Ihall iDclude an oral
autbori.atioD to .~t tAe PIC change Qrder that
lDClud.. verification d.ta (I.g. the CUltomer'.
date of birth or cUltOMr'. mother'l ..iden name)
and Iha11 be in compliancl with paragraphs 3.5
and 3.7:

or

(c) in re.pon.e to a COD.~r initiated contact,
within three (3) dayl of the cUltomer'l requ••t
for a ,IC chup, lead an inforaatloa package by
first clasl mail containing the following
infor.ution:

(i) that the information is being. sent to confirm
a PIC change order placed by the customer within
the previous week:

(i1) t~ n... of the cu.tomec'. current long
di.tance carrier:

(iii) tbe DU18 of the newly reque.ted. long
di.tance carrier:

(iv) & delcription of any t.r•• , COnditions, or
charge. that will be incurred:

(v) the name of the perlon ordering the PIC
change:
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(vi) the name, address. and telephone number of
both the consumer and the soliciting long
distance carrier; and

(vii) a postpaid postcard which the customer can
use to deny, cancel or confirm the PIC change
request.

The consumer will be required to sign the card
confirming the change order before the PIC change is
made. Respondent shall also comply with paragraph 3.5;

or

(d) obtain the consumer's electronic authorization,
placed from the telephone number(s) on which the PIC
is to be changed, to Submit the order that confirms
the information described in (a)(i-iii) to confirm the
authorization. This shall be done by using toll-free
telephone numbers exclusively for that purpose.
Respondents shall comply with paragraphs 3.5 and 3.7.

3.9 Any authorization for a PIC change shall be

submitted within fourteen (14) 'days from the date of obtaining

such authorization in order to be valid.

3.10 Respondents shall review any employee's record if

Respondents receive two (2) or more complaints or other

reliable information indicating that an employee has engaged in

an unauthorized PIC change order, made any material

misrepresentation to a consumer, or otherwise violated any

provision of this Assurance. Respondents shall promptly

discipline employees for such employee misconduct.

3.11 Respondents shall not misrepresent the savings

that a consumer will receive if the consumer agrees to a PIC

change order.

3.12 Respondents shall not forge the signature of any

consumer to a letter of authorization or other document which

authorizes a PIC change order.

3.13 Within thirty (30) calendar days of entry ~f this
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I....

As.uranc•• Respond.nts .hall provide the Attorn.y General with

an acknowle6g.-.nt that .ach officer, dir.ctor and employ••

(involved 1n Taan••••• operations) of a.spondent. has r.ceived

a copy of this Assuranc. and has acknowledged having read it.

, . gSfOln)!NTS' S'1'I'PYt.ATIONS

'.1 aespond.nts stipulate that .ight hundred and

sixty-four (164) con.umers within the Stat. of T.nn..... w.r•

•witched to "spond.nts' long distanc••ervic.. R.spondents

furth.r .tipulat. that .ixty-four thousand two hundred

eighty-nine and 26/100 dollar. ($64,289.26) in rev.nu•• were
~." .

coll.cted from those Tenn••••• consumers a. of~,~

1993. R.spond.nts further understand that the Stat. expr.ssly

reli.s upon th••e repr.s.ntationa and if .aid repr.sentations

are fals. or misleading the Stat. may move to vacate or set

asid. this As.uranc. or requ.~t that a.spondents be h.ld in

contempt.

5. WTITYTION

5.1 ".pondents shall provide restitution to the

Stat. on behalf of each of the eight h~.d and sixty-four

(86.) con.umers whose long di.tance service wal improperly

switched to that of the Re.pond.nt., to wit, the sum of

sev.nt..n thousand two hundred .ighty and 00/100 dollar.

($17,210.00) and who r.turn the r.fund form as r.quired by this

Assurance. Such SUlll lhall be placed in an e.crow fund to be

.stablished for the purpose of making restitution to each

eligible consumer that compl.t.1 and r.turna the refund form al

s.t forth h.rein. Any Tenn..... consum.r that has already

received at least a twenty dollar ($20.00) refund from the

.espondents shall not be eligible for a refund ~der this

-7-
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Assurance. However, this portion shall not alter any rights a

consumer may have pursuant to paragraph 12.4. Attached as

Exhibit A is a list of consumers who have already received at

least a twenty dollar ($20.00) refund from the Respondents.

The escrow fund while held by the Attorney General's Office

shall not be held in an interest bearing account. However.

upon transfer of the funds to a certified public accountant the

escrow account shall be held in an interest bearing account.

Upon selection of a certified public accountant pursuant to

paragraph 5.2(a). the State shall provide said funds to the

accountant after such accountant provides proof to the State

that he/she is bonded for the full amount of funds to be

received.

5.2 Respondents shall reimburse all Tennessee

consumers whose long distance service was switched by

Respondents without their authorization or whose service was

switched because of any misrepresentation made to a consumer

and who has not previously received a refund of at least twenty

dollars ($20.00) from the Respondents. Respondents shall

reimburse each consumer in the following way:

(a) Respondents shall retain an independent certified

. public accountant to implement and verify the restitution

process. The certified public accountant shall be bonded to

cover all sums to be placed in escrow with him/her. The

certified public accountant shall be located within the state

of Tennessee and the selection of the certified ~ublic

accountant shall be subject to the approval of the Attorney

General.

(b) Respondents shall provide to the State,

contemporaneously with the entry of this Assurance. a list of

-8-
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all T.nn••••ans who are. or have be.n. Respondents' customers.

The lilt Ih.ll includ••ach cu.tomer'. n&m8, .ddre•• and

tel.phon. nUllltter. Th. list .hall be attached al Exhibit B to

·this Assuranc.. Exhibit B will not contain the names and

addr.ll.s of T.nn••••ans that have alr.ady r.ceived at least a

tw.nty dollar ($20.00) refund from the R••pond.nts.

(c) a••pondents, by hirinq and payinq two full ...time

temporari.. ..lect.d by the per.onn.l offic.r of the Attorn.y

G.n.ral, within t.n (10) days of receipt of the mailinq labels

, .hall .ail by fir.t cla•• United State. mail, a copy of the

l.tt.r and r.fund form attached as Exhibit C to .ach T.nn••••an

identified on Exhibit 8. Mo later than January 3, 1994,.
R.spond.nt••hall provide mailinq label, to the Attorn.y

G.n.r.l for e.ch con.umer li.t.d in Exhibit B on the day of

.x.cution of this Assuranc., which .hall b. u••d to mail a copy

of Exhibit C to ••ch T.na••••~ .et forth in Exhibit B. Aft.r

the mailinq of Exhibit C h•• been compl.ted, .e.pond.nt. Ihall

hire and p.y a tempor.ry to work in the certified public

accountant'. offic. to open and review r.fund forms returned

for r.imbursement. Th. c,rtifled public.ccountant shall be

101.11' r.sponsible for is.uinq the ch.cks and for pr.parinq all

r.ports required by this A••urance.

(d) "spond.nts, throuqh the c.rtified public

accountant, shall p.y .ach consumer th.t returns the refund

form twenty and 00/100 doUar. ($20.00) which shall reimburse

the con.umer for .witchlnq f ... and any incr••••• in lonq

dhtance charqe. they may have incurred whUe switch.d. All

r.fund forms III\1st be 1Xl.tmarkecS no lat.r than on. hundred

twenty (120) days from the d.te of mailiftg Exhibit C.

5.3 ••fundl Ihall D2! consist of credits in any

-9-

/3/


