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EX PARTE OR LATE FILED

KAMO,PONER
July 25, 1994

The Honorable Don Nickles
Room 133
Hart Senate Office DOCKET FILE COpy ORIGINAL
Washington, DC 20510

Cable Competition Report - CS Docket No. 94-48

Dear Senator Don Nich~~·

I am writing this letter to voice a concern I have regarding the implementation and
enforcement ofSection 19 ofthe 1992 Cable Act b , the Federal Communications Commission.

KAMa Power is a generation transmission utility and a member ofNRTC. We provide
wholesale electric service to 17 electric cooperatives located in nonheast Oklahoma and
southwest Missouri. Equal access to cable and broadcast programming at fair rates is essential for
them to be competitive in their local marketplace.

I have attached a letter to FCC Chairman Reed Hundt from myself in addition to a letter
from Representative Billy Tauzin and other members 0 f Congress, that spells out my concerns
on this issue.

It was my impression that with the passage of the 1992 Cable Ace Congress had
guaranteed equal access to cable and broadcast programming for all distributors. However,
satellite distributors and consumers continue to be treated unf.Urly by the cable industry.

Although some programmers have lowered their rates most continue to charge
discriminatory high rates for satellite distributors compared with cable rates. Programmers, like
Time Warner and Viacom, have simply refused to sell programming to some distributors. These
exclusive practices ,dverselyaffect rural consumers and defeat the implementation ofSection 19
ofthe Cable Act.

I would gready appreciate your assistance on behalfofrural consumers everywhere in
encouraging the FCC to correa this inequity.

Douglas lte, Manager
Corporate Development

DW/cab
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.// 120 WEST FIRST STREET P.O. BOX 100 CORoal. OKLAHOMA 73632 PHONE: (405)832-3361
FAX: (405)832-5174

TI1i.s letter is in support of the Comments of the National Rural
Telecommunications Cooperative (NRTC) in the matter of Implementation
of Section 19 of thp. Cable Television Cons Jmer Protection an"d
Competition Act of 1992, Annual Assessment of the Status of Competition
in the Market for the Delivery of Video Programming, CS Docket No. 94-48.

Kiwash Electric is a rural utility and NRTC member providing television
programming to rural consumers. These consumers live in rural areas
that are sparsely populated and do not receive cable service. These
rural families have little choice other than satellite for receiving
t~levision service. Because they have no other choice except satellite
television- service, we need complete access to all programming at fair
rates, comparable to those paid by cable, in order to provide
comparaole service in ,rural areas.

The Honorable Reed Hundt, Chairman
Federal Communications Commission
1919 MStreet, NW, Rm. 814
Washington, DC 20554

Dear Chairman Hundt:

July 22, 1994I ..
f
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We believed that Congress had already solved this problem two years ago
with the passage of the 1992 Cable Act, but we are still being charged
significantly more for cable and broadcast programming than comparatively
sized cable companies in our area. We question why cable companies in our
area should receive programming at lower rates than us.
. "

Discriminatory pricing hurts both us and the consumer, because our
consumers have no other choice for programming other than satellite and
are forced to pay highe,·rates tha.1 those with access to cable. We
agree with NRTC's position that the FCC should act to enforce the
wishes of Congress as put forth in the 1992 Cable Act·. "

Chairman Hundt, we urge you to monitor and combat the problems we have
mentioned by prohibiting abusive practices by rule and by making it
clear that damages will be awarded for Program Access violations. Your
consideration will be deeply appreciated.

Sincerely,

KIWASH ELECTRIC COOPERATIVE, INC.

Paul Lenaburg, General Manager

PL:ml
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We arc writiJlc 10 uk yout' help in ft1'eIIItharinc the CommiIIioa.'s mJemaking on
~ aDd divmity in video pmgrammiDg disaibUtioa. ,

DariDI tba put year a pal da1 of tile~ bas __sarily been c1cv0lCd CD UIc iuuc
of cable rue teplmion. NatwitbstaJIdiDI tbe ulUlJledilre imponIIIce of that issue, may
........ at Coagna heJieve tbat tile true IDIWet to impruviDa die video ~mmml
dlscrIbaIioIl mubqJ1ace is die ptOiiiCJtiun of real cawpdisimL III'tile loaalUD we believe tbat
aUiip4itioa - DOt tqu1ation - will achieve tile paleS( be:uefiI:s for CDDIIIIDeI'IIDd mmlt m
IJ"A= Yitality tD me iDdultr)'. Of the maIIy pmvisioas of tile Cable A1:.t that are desipeel
to lGomate compedtioa. DOlle are mom iaDPOuam thaD SectioD 19, wIIida iDsIIuds tile
CommjaioD to eusure IKJIIdiscrimiDu acc:ess to cable txapmminc by an distdbutuu.

W:_y beIieYe tbat secdon 19 is wonby ofyoar 'Ieriaas and jmmediate alhmtiaD.
We '''HlpeedllU)' request tbat you reexamine the Commission's Pirst 1lepoIt IDd Order
~Jemenrinlsection 19 ill OIder,to eliminate porcmia1100pbolcs tbat would permit tile deDial
df proJI'IIIUIIDII to .y IIOIl-Cable disl:ribmar.

We wish to ca1l to your aaemion eenaia d.irqaietiDg developalClltl beiPt=iD1 our
aUjce.m about the FCC's ,program access repJadOJll. We are U'OIIbled by tile prjmC't2T
ciDaseat decJeeI. UId- me e:tre= *=,1IJS1~ GO'liS'Olmm &CCCaI. We~' ttA pee's
prvpam IICCI:SS replatimJS nesI to be tip=led if tile tun force IDcl dI'ect of Section 19 of
the 1992 Cable At:t is 10 be~

JU you may be aware, despiIe the Commillioa's wel1-nuaaed brief opposiac the eauy
of tt. stile PJimcstar deca., the court entered fiDal.iudlmem. AIDaaI adler Ibius, die swe
COIlSeat deczec wiD. penDit the venically int.egated cable prupaDllllm tbat OWII 1rimestar to
.... iIIIo acJasive ccmaacu wi1h one direct 1mJadcast satellite (nBS) opcator to the
ezcJuliaa of aD odlc:r DDS providers at each ortmal poIiIicm. OIl .. ocMr bIDd, Primeaar's
IbIlity to obWn all of the {'I'OpuIDling of Us cab1e owuen wiD be UIIiInpeded by the Stale
CUII.at decree. III its opimoa., die court made clear, boweYcr, dill !Is naJiDc _wu ill DO way
ajudpleat about the praprt«y of such exc1ust"le c:omncts waJcr SectiaA 19 Of1bc Cable Act
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or.the FCC's implemeatiDg rqulaUcms aDd specUlcally left thai qu=ioll op:= 10 be~
b,I the FCC. -

In eaence, the stile con.sem decree gives Primestar's cable 0WDerS the ability to euve
~ the DBS market to the coatpeUdve disac1vaDJqe of non-cablc owned DBS pmviden. This
_,dimc:cly~. to cbe inumc of Coagresa. III eaac:tiD1 the pnJp2ID access provmans.
~ spccific:aJ.ly Mjcc&ed the existing IIIaIia::t SUUCl'aU: ill whicb veni.caIly iaJIqwed cable
u ."paaies CoauoDed the distn'butioa ofpI'OII2IIUIIiDl. Ccmpess ad the FCC rec:ocnized tbat
w:nu:auy iDtqrazed pioplJft1lleri bad bam the mcaas ad me iacaau\'eS 1.0 UIC their c:ouU'01
over~ accc:ss to~ 'pinst cables' competiton aad to cboke .off pab:Iltial
~mpetit1On.eYeD us~ &.tCD. Monovel', CcmIress Ioola:d to DDS IS a pnmary source
OJ: compedtion to cable, DOt u a DeW tedmolDgy to be c:apam:d by tile cat ~~ ~c1UItry.

Coacress eaaet.ed VftY ItnmI paolAlD:access provisrianA aDd pve tba CommissioD broad
a¢ority to regulate apiDst aati-e:ompetitive and abusive practices by veni.caIly iJIteItated
~ers. Section 628 (b) makes It unlawful for a cable opemar or venicaUy intepated
cable prognmmer -to eapp muuCa.ir mc:tboda of competition or uafair 01' decepti¥e acts 01'

~, tile purpose or effect of which is to binder signiflcandy or CDpl'e'Wlllt any
multicblJllle1 Video 1K'Opmm~ distributor" from providing cable or supentatioal
piop2mmiDg CD coasumen. Section 628 (c) provides me Ccmmission wid! die aUlhority to
~J1pte regulatioDs to effedUale the swutory probibitioa ad delineates their minimum
~
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"'1'hae is ODe other vital point to Dote reprclinZ die Commission's plOpIDl 'CCeIS rules.
n :has become evideat tbal abe cable iDdumy bas becD aaCillipdua to P"t::.J:
Cemmissioa's recoadde.maa plOCeediDl to otain an ovaly broad Ccmn....
u: tD die JCIICftl propriety of exclusive coaa:rcts widl "'--cabIe video
~iDg disaibutDrs. At1.y such pronouw:cmem by the CommissiaII woaId eviIcc:nIc die
prbpUl accessPi~ of the 1992 Cable Ac:L

'Specifically, in additioIllD aDd iDdI:pcndeDt of tile explicit exclusive coatractinIlimitatiaDs
illipaMd by Ibc N;t. exclusive IIDDIUlt'DII betweeIl c.w:b imepted pOJDDenleD ad
DOIKable mu1dcb:mnel video-proP""'"u1 diJuibutors ) ill mauy QI1i"",,1II1ICeS also
viDJIIe Sec:daD Q8(b)'s paeI:al ~hibidoa of -1I1Ifajr paclk:esw wbida biIIdcr Iipjficaady
~ pIYtV_ III MVPD frOID obaiIaiDI access to c:abIe pmarammina. III addldaa. 1bey IDaY
violate SectiaD 621 (C)(2)(B)!1 ~&ition ...imt~.by. vercic:aDy iatepa1ed
titeDite cable J'I'OfI'C'adDc waaor in the prices, terms IIId coDdidoas of sale cr ~veryof:m cable~~I.~. or bctwC'CU cable l)atlCIIII, cable apemtors, ~'lZdIu
_ JslwmeJ ~ljIIIImlD' disgjbutpn. W AccorcIiDIlY, we • die CammJIIIDD 10
'" auemely cur:ful in ill decisioa OIll'llCDlllideratoa to avoid~I or Jaapap.:wbicb
eQuId, lD any way, limit the pt«eetioas·apiJIst cIiIcrimiDaUon by Secdmls 628(b)
Ud (c)(2)(B). "

~. Mr. ChairIIIa, it is absoIately eliEiitial ill 0\'eIView tbat tile C'onmrissioa. add
~ -teedl- to its Pqnm Access ft:II"aticml III die Propam Aa:ea decisioD. the
CcJmmfUicm pmnIly cJccIjncd to .ward dannpe u ..... of a PIvpui A.ccea viohriOft.
'\1Iitbout the tbreat of cIama&es, howeftf, we see very little illcwave.for a~ to
cf=ply with tbe rules. Nor is it pn.cdcal to expect .. agrieYed maIdC' WIeo
paeJlh"""inc distributor to iDcur tile expea.Ie ad iDCoDvealeace or paceadinl • COIIIPIaiat
at die Commiaioa witboat an~ or an ,want of etamqes. '1'JIero js ample stalIdDI'y
~ily for die Commission to Order wapji1wwia!e ftD.edieI- (or JdOISIDIICCIIIS YioJadmn"
aDd we urp tile COIIUDistioa to use sacb IIibarity to _polO cbmaps (mclndi"l auomey
tees) ill apploprlal.e cues. lis, 47 U.S.C. S48 (e) (i)l. _. -

DBS baa IaDf beaa W=wed as a IUaDI patendal compedror 10 cabJ8 if it wen: able to
abtIin Jm)IJImmmg. In die 1992 Cable~ CoDpea acred defbdtiveIy to IaiDO'Ve tbat
barrier to run and fair DBS arry tmo Ibc: mulrft:"Nd video Piocram.... 6a:ributkm
IIIIda::t. We dWIk it is of the IIUDOIt importmcc Ibat Ibere be 110 1DopboIes wbic:h would
.uo- cable 01'. in lilht of recent meraer activity. cabJe..te1co combiJIaIioas to dominate tile
JDBS marlr.eqJ.Iace. _" . - -

"l'haI1k }OU for you couideradon.

'.-

S~ly,

cc: The BoD. James B. QueUo
Tbe Boa. ADdmr c. Ba%rett
TIle RoD. Susa NClIIlI
ne Boa. JtacbelJe B. Chou:



· '-

._-_...-........

I --, ~ \\r7
\ 'j I

:. I

\ I



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

NOV 1 4 D94

The Honorable Don Nickles
United States Senate
2206 Hart Senate Office Building
Washington, D.C. 20505-3602

Dear Senator Nickles:

IN REPLY REFER TO:

CN-9405436

Thank you for your letter on behalf of your constituent, Mr. Douglas White,
Manager, Corporate Development, Kamo Power, concerning the implementation and
enforcement of Section 19 of the Cable Television Consumer Protection and CompetlL Cl Act
of 1992 by the Federal Communications Commission. I appreciate the opportunity to
respond.

Mr. White expresses his support for the position of the National Rural
Telecommunications Cooperative (NRTC) with respect to the legality under the program
access provisions of the 1992 Cable Act of exclusive contracts between vertically integrated
cable programmers and direct broadcast satellite providers in areas unserved by cable
operators. NRTC has asked the Commission to determine that such contracts are prohibited.

NRTC's petition for reconsideration of the Commission's program access rulemaking
currently is pending. Consequently, any discussion by Commission personnel concerning
this issue outside the context of the rulemaking would be inappropriate. However, you may
be assured that the Commission will take into account each of the arguments raised by the
NRTC and the other parties to the rulemaking concerning this issue to arrive at a reasoned
decision on reconsideration.

I trust that this information will prove both informative and helpful.

Sincerely,

{/; . >2_ ~ ...
~_."

Mer dith J. Jones
Chi ,Cable Servic~ Bur~u


