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Amendments Of Parts 32,36,
61,64, And 69 Of The
Commission's Rules To Establish
And Implement Regulatory Procedures
For Video Dialtone Service
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REPLYCO~NTSOFNYNEX

The NYNEX Telephone Companiesl (''NYNEX'') file these Reply

Comments to comments filed in response to the Commission's Tmrd Further

Notice of Proposed Rulemaking released November 7, 1994 ("Tmrd Further

Notice") in the above-captioned matter.

I. INTRODUCTION AND OVERVIEW

The record substantially supports NYNEX's demonstration in its initial

Comments that the Commission should flexibly permit analog channel sharing

arrangements for video dialtone ("VDT") service; should explore preferential

access arrangements appropriate for VDT; should not require statements of

availability of pole attachment and conduit rights; and should permit, but not

1 The NYNEX Telephone Companies are New England Telephone and Telegraph companYCz±2and. ~
New York Telephone Company. No f~.

. 0 I8S rec'd
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require telephone companies to acquire cable facilities when reasonable and

prudent. As shown below. the Commission should reject opposition comments

which would, among other things, flatlv bar telephone companies from any

involvement in analog channel shanng arrangements Nor should the Commission

adopt additional rules regarding access to pole attachments and conduit.

H. THE COMMISSION SHOULD APPLY ITS REGULATORY
FLEXIBILITY POLICY TO AUTHORIZE A VARIETY OF
CHANNEL SHARING ARRANGEMENTS TO MEET MARKET
NEEDS

As we showed in initial Comments (pp 9-11). in the short term, VDT

platforms probably will need to include some analog capacity in order to satisfy

market needs and viably compete with entrenched cable operators. 2 The record

also indicates the importance of over-the-air broadcast programming to a

competitive multi-channel product using VDT' In this light, the Commission

should maintain its technology-neutral policy on VDT, and thereby authorize VDT

platforms containing an appropriate mix of analog and digital channels. 4

As NYNEX has demonstrated (pp 9-14), the Commission should apply its

policy of regulatory flexibility to secure maximum public benefits from effective

and efficient use of scarce analog capacity That is, the Commission should

2 See also Ameritech, GTE, PaCific, SBC

See Bell Atlantic at p 8 CBA. NAB

See NYNEX at pp 9- I I, n 17, AT&T at pi, Ameritech at p. I, Bell Atlantic at p. 8,
BellSouth at pI, CompressIOn Labs (a prOvider of digital compression and transmiSSIOn
equipment) at p 3. EIA/CECi at p 2, GTE, Pac Tel at p 2, SBC at p I, U S WEST, United
& Central Tel
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authorize a variety of channel sharing arrangements in order to satisfy a variety of

market needs. The record convincingly supports the need for such a flexible

approach. 5 Bell Atlantic aptly states (p. 8):

The Commission should therefore allow local
exchange carriers to deploy video dialtone networks
using the type of architecture and technology that each
carrier believes best meets market and customer
requirements, so long as such networks meet the
fundamental video dialtone requirement that the
system must provide adequate capacity to
accommodate multiple programmer-customers.

Even NCTA acknowledges that "[c]learly. however. the best way to determine the

utility of [channel sharing] arrangements IS to allow the market to decide the

matter. ,,6

Several parties wrongly contend that telephone companies should be

precluded from having any Involvement with administering or managing channel

sharing arrangements 7 For example, NCTA asserts that such involvement might

result in telephone companies being directly involved in video programming, and

NCTA speculates telephone companies might circumvent nondiscrimination

requirements. 8 Notwithstanding such assertions, a flat prohibition on telephone

company involvement in channel sharing would be inappropriate and

See Ameritech at p 4. Bell Atlantic at p 8, BellSouth at p 1, GTE at p 11, Pac. Tel. at pp. 2,
5, SBC at pp. 5,7 & n Q

NCTA at p 14 S~ also HBO

~~ AT&T at p I, Atlantic Cable Coalition, CCTA at p 4, NECTA at p. 4, NCTA at pp. 14-15.

NCTA at pp 14- I5
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unnecessary.9 These parties ignore the benefits telephone companies could bring

to channel sharing, ~. from telephone companies' extensive knowledge and

experience in network administration. as well as project management and billing

matters. Moreover. VDT opponents merely offer speculation as to discriminatory

conduct, and do not show any concerns that could not effectively be addressed

through appropriate safeguards such as those pointed to by NYNEX. We showed

that the Commission already has at its disposal more than adequate safeguards in

this area,~ the requirement that shared channels be made available to all VIPs

on the VDT platform under the same rates. terms and conditions. 10 Subject to

such safeguards, telephone companies should be permitted to participate in the

administration of channel sharing. 1
1 No further regulatory safeguards are

warranted. 12

9 With respect to potential NYNEX involvement in video programming, as we noted (p. 12
n. 19), the US. District Court (D. Me) has held that the telephone-company-cable cross
ownership ban in 47 USC Section 533(b) VIolates the Constitution. NYNEX Corp. v.
United States, No 983-23-P-C (Dec 8, 1')94) On December 19, 1994, that Court issued an
Order and Permanent Injunction effecting that deCISion This ruling would permit NYNEX to
assume the role of administrator of shared analog channels and/or to directly provide video
programming, subject to lawful Commission safeguards

10 NYNEX at pp 12- I3

11 See SBC at p. 7, SNET at pp i-ii, US WEST at p h

12 NYNEX commends the Commission for recently moving swiftly to grant carriers' VDT
Section 214 Applications, and for considering channel sharing proposals on a case-by-case
basis pending action In thIS marter. See, ~.z., Ameritech VDT Section 214 Applications,
W-P-C-6926-30, Order and Authorization released January 4, 1995; US WEST VDTSection
214 Application, W-P-(, -6868, Order and Authorization released January 6, 1995



As we noted in initial Comments (p. 13) NYNEX's VDT Section 214

Applications] 3 have offered a specific analog channel sharing/administrator

approach, which is one among many possible approaches being reviewed by the

Commission in this groundbreaking area NECTA and NCTA criticize NYNEX's

proposal as discriminatory and contrary to the Commission's VDT requirements. 14

However, these parties merely reiterate arguments from their September 9, 1994

petitions to deny NYNEX' s VDT Applications In our September 22, 1994

Opposition to those petitions. we fully refuted those parties' contentions and

showed that our proposal fully comports with the FCC's VDT rules and policies.

Rather than repeating our Opposition, we incorporate it by reference herein.

III. CURRENT REGULATION OF POLE ATTACHMENT AND
CONDUIT OCCUPANCY RATES PROVIDE ADEQUATE
PROTECTIONS AGAINST ANTICOMPETITIVE CONDUCT

Comments advanced by various parties concerning the adoption of

additional rules to address access to pole attachments and conduit fail to

demonstrate that the existing process for regulating pole attachments and conduit

occupancy is inadequate to assure continued reasonable access. To the contrary,

the facts underlying the comments of Continental Cablevision ("Continental") and

New England Cable Television Association ("NECTA") actually demonstrate that

existing procedures for complaint resolution and rate regulation are adequate.

13 Rhode Island (W-P-[ ..6GS2) Mass. (W-P-C-6GS3 'I

14 NECTA at pp 2. 5, N[TA at p 11
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Continental and NECTA's Comments provide a litany of ancient history

concerning events leading to the current rate and complaint regulation process.

Those Comments, however. omit information which demonstrates the process is

actually accomplishing its intended result

Continental and NECTA contend that the telephone company requirement

to obtain permission before overlashing fiber constitutes an abuse of monopoly

power. Obtaining prior permission has a legitimate service and public safety

purpose and is not an uncommon requirement in pole attachment agreements.

NYNEX has serious and legttimate concerns about any activity that affects

pole attachments. NYNEX must know what companies are working on its utility

poles to adjust maintenance and other schedules to accommodate work being done

by a cable company If poles are damaged during work performed by an attacher,

it is helpful to know which company performed the work so that the appropriate

party can be charged for any necessary repair work. NYNEX must also ensure

adequate clearances be maintained between the various wires on the utility poles

which may be affected by overlashing for both safety considerations and to assure

the wires and cables do not damage one another The additional weight incident to

overlashing and the additional ice accumulation caused by overlashing or the

placement of related equipment may also require reinforcement or additional

support. In situations where electric company cable is present on the pole,

NYNEX must also ensure that the ne\\ cable! s bonded through the multi-neutral

system provided by the electric company to assure safe electrical discharges to
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ground rather than allowing an electrical charge to travel along the cable or other

wire which could hann or injure other persons or equipment

The Massachusetts DPU proceeding to which NECTA refers in its

Comments is conclusive evidence that eXIsting procedures are available to resolve

disputes concerning pole attachment and conduit occupancy rates and practices.

The issues presented m that proceeding concerning, tnter alia, a disputed

methodology for calculating fully alJocated costs and the determination of

occupied conduit space represent legitimate differing viewpoints which were

presented to and resolved by the Massachusetts OPU. Significantly, there is no

intimation in the decision of the Massachusetts OPU that the actions ofNew

England Telephone were motivated by anticompetitive considerations.

Pole attachments and conduit occupancy are regulated by the State

commissions in New York. Maine, Yennont and Massachusetts. In Rhode Island

and New Hampshire, attachments and occupancy are regulated by the FCC. There

is, therefore, an existing regulatory forum in each NYNEX jurisdiction for

resolution of these disputes The FCC should not, therefore, burden the Section

214 Application with additional regulatory requirements when proven adequate

remedies are presently available

Continental and NECTA also include partial descriptions of pole

attachment disputes in Portland, Maine and Warwick, Rhode Island. In the

Portland dispute, however, both omit to mention the cables were being attached by

Public Cable Companv m violation of Its License Agreement with New England
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Telephone and Central Maine Power Company 15 In Warwick, Rhode Island,

Times Mirror Company (Dimension Cable) was installing cable without

permission in violation of its license agreement with New England Telephone and

Narragansett Electric and without preconstruction surveys,16 Significantly, these

allegations of anticompetitive conduct were raised in the US. District Court in

Maine. The Court took no action on either of those unfounded allegations.

In its initial Comments, NYNEX noted the potential to subvert the Section

214 Application process into a collateral attack on pole attachments. 17 That is

clearly the intended result being sought bv Continental in its proposal to preclude

the grant of video dialtone authorizations if the telephone company imposes any

rate, term, condition or practice which impedes a cable operator's deployment of

its facilities. 18 It is the height of tementy for Continental to then suggest that its

proposal would "not lmpose additional regulatory requirements on video dialtone

1~ Attachment A, AffidaVIt of LOIS A Ryan. filed 10 L S District Court. District of Maine, Civil
Action No, 93-323-PC

16 Attachment B, AffidaVIt of Kenneth E Snowden. filed in LJ S District Court, District of
Maine, Civil Action No Q3-323-PC

17 Comments ofNYNEX. CC Docket No 87-266, p I Q

18 In Warwick, Rhode Island, for example, pole attachments were made by the local cable
operator without the knowledge or permission of NYNEX until discovered by repair crews,
The unauthorized cable rested on NYNEX's cable In some spots and sagged below NYNEX's
cable in other places NYNEX insisted that the cable operator halt further cable placement
until required permits were obtained (Attachment B, Affidavit of Kenneth Snowden)
Continental would undoubtedly contend thIS constitutes a NYNEX practice which "has the
purpose or effect of Impeding or delaying In any way a cable operator's deployment of fiber,
non-video service or any other facilities or seTVIces of the cable operator's design and
choosing" and would denv NYNEX's 214 ApplicatlOns based on the unlawful conduct of the
local cable operator
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applications or grantees,,19 when that is the sole intended purpose of its proposed

rule Continental's proposed rule should be summarily rejected by the

Commission as overly regulatory and antithetical to the deployment of video

dialtone services.

IV. CONCLUSION

For the reasons stated, the Commission should flexibly authorize video

dialtone channel sharing arrangements to meet market needs. The Commission

should not adopt additional regulations concerning access to pole attachments and

conduit when the existing regulatory process provides adequate safeguards.

Respectfully submitted,

New England Telephone and
Telegraph Company

New York Telephone Company

By:~;2.A6
Barry S. Abrams
Campbell L Ayling
Robert A. Lewis

120 Bloomingdale Road
White Plains, NY 10605
914/644-5245

Their Attorneys

Dated: January 17. 1q95
87266jan.doc

19 Continental Comments. p ~4



6. """'ACHMENi A

"::-{E :.J1C7E:) S:-A.;ES :::r67RIC7 COURT
FeR THE ' ::::7?~ '--:- OF MA~t-lE

NY~EX corpora~:~n, ~ ~

plaintIffs,

v.

UNITED STATES OF AMERICA, ~ ~L

Defendant.s
------ ----- -------_._-_.

COMMON'o'lEAL 7H r F ~.ASSACl-f'.:S E:''':''.3
COUNTY Of STJFF=~Y

)
)
)
)
)
)
)
)

)
)
)
)
)

)
)

eiv:l Act::::":
No. 93- 323-PC

AFFIDAVI7 C:
LOIS A, RY;~'

LOIS A. RYAN, ~elng c~:y sworn deposes and says:

1. . am employed t.y Ne~ England Telephone Company

d/::/a NYNEX 8S Stdff Slrector ~n my current position r a~

directly respcns~~le fer the ad~:nistratior. of license

agreements wh:~h enatle cable teleVIsion operators an~ C~~~~S

to oc::::upy fac-:lItlCS. bot~ pc:es /lnd condult, owned by ~rX

either direc~ly or jOlnt.ly w::h VllrlCUS power COmpdnl€S

throughout the New Eng~anj states of Massachusetts, Rh0de

Island, venr.:::r.t, New H8~;::sh: re and Maine

2. : make thlS affidavit b8se~ upon my personal

knowledqe of the facts contalne~ herein, as well as my

reliance upon recor~s kept by NYNEX in the or~inery c~urle of

busine66. 7he Occ~mente .p~en~e~ to this .ffi~avit are .:~

true and correct :oples ~t bus~ness records maintaine~ or ~aj~

by persons ~l~~ knowlec~e the points contained there:-



~hc documents appe~de~ to thiS affidavit and the rec~rds i

relIed on in preparIng thIS at!l~av~t are all records ~a~e a:

or near the tl~e ~y. or fro~ Inf rmation transmitted by, ~

per son \J i t h k n 0 \,.•,; e d g e; keF ~ ; nthe 0 r din a rye0 u r Se 0 f f-,'YN::"'-":·:.;

busIness; and ;~ \Jas the regLlar practlce of that busi~ess

keep these recor~s

3. I have read the affIdavIts submitte~ on behalf of

the New England Catle 7V A~SOclatlon (-NECTA-) of Messrs.

Perrelli, Watson, Cienel:i 8n~ Ramsey, The allegations

conteine~ therein ~o not acc~r8tely reflect NYNEX'8 prectices

reQar~in~ pole 8ttachMent~ I hereby respond to each incije~t

raIsed in the affIdavIts

4. Mr Perrelli alleges that NYNEX intentionally

overstated Its cos':.s :.n preparinq poles for attachrnent by ::-:x

Catle in the 70wn of Foster. Rhcje Is18nO~ The basis ~or ~ s

claim is the est:.mate receIved from NYNEX. which Mr. Perrel~:

claIms was 128\ hIgher than Cox Cable expected for necessa:y

:~spection anj make-ready \Jork by NYNEX and Narragansct~

Elect:--ic CompBn~r Mr, Per:-e:li s estimate, however, was ~~:.;::

on work performed by NYNEX two years earlier in B~rr:.l:v. ~~~

and Gloucester, Rhode lslan~. :he three surveys

(Burrillville, Gloucester 8r~ Fester) are not compar~=l~

NYNEX estimates survey c::s~s unie:: !! formula whi=h i:-.=: ... :h:~ .?r

estim~te of an eng:neer's rcunC trlp travel tIme to t~e

m~nicip81ity plus lnspect10n t:me of 10 minutes per po~~.

;nultiFlie~ by NYNEX's lnter'ial loaded labor rete. Besej 'v:-:~
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tWlce as- many p::es as Bucc l:'''l~~e ard Gloucester ccr::~:ie',-:.

Moreover, NYNEX'f, lJaded :aj:~ ;:,a~e :.ncreased between t.he

earlier surveys and the Fo~-e~ SLrvey All of these fac~ccs

apparently were .qnored by '=0% Cc.lble 1n basing their es':::T.3'.::l'

of survey costs for Foster )n pa~~ survey costs in

8urrillville ~ns~ Gloucest~,

5. /lir Wotso~ asserts that NYNEX attempted to

prevent Times Mlrror from :awf~l:y attachlng tiber optlC

faCllities to poles ~n Wss': Warw' -k, Rhode Islani1. He

6uggests that ~~EX irrproperly inslstei1 on prior notlflc8t:~

ln advance of Tlmes Mlrror'S construction activity. He

volunteers that NYNEX's mot::.vatlJn was to delay 8 competitcr

from developinQ 8n alternatlve telecommunications network in

Rho~e Island. 1 can a~~ress certain portion5 of Mr. Watlo~'8

alleQations and other alle08tlons are 8~dre55ed in Mr.

Snow~en'8 affi1avit

6. The requirement tna': :icensees notify both tr,e

power company and NYNEX of i.ce~5ee's ~nte~tlOr. to attach

rebuild or to over:ash :~censee's fac:lities is not a recent

condition of the license a~r3nge~ent. ThlS condi~ion

requiring explicit advance notlflcation of facilities and

Where they are to be placed has been a key provision cE ~he

agreement for some time 8~: ~ef'ec~s the sa~ety and p~::::

service concerns of the tele?ho~e and electric companles W~.:~

must maintaln both the p~~es. as well as uninterrupte~ ;~t~

power companles have steajfas~!v ~nsls~ed that thelr
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C' :: : i gat: ion t:: the ;: ~ b lie \oJ t-: : ::: r: .. hey s e f v e, tot h e Co r'_'; l ~ S 1::' ~.

wh~ch regulates a:1 aspects ~f c~r busIness. and to cmp::ye~s

of both licensors lind llcensees who r:1ust climb poles In a1:

sorts of weather under ex~reme CIrcumstances, requires that

licensorS be cOQnlzant of the ownership and existence of

facilities placed on the poles by licensees. This concern

applies, and has always 8~plied without regard to the type ~~

facility licensee wishes to attach (i.e., fiber or co~per

coaxil'll cable) or whether It: 18 an initial attachment, a

replacement facility. or an ovcrll'lsh. It is of further

5i~nific8nce ~o note that a~herence to the notification

prevision of the <:ontrl'lct is a reQuirement of both NYNEX an~

the affected power company

7. Mr. Ramsey relates a similar inci~ent with

respect to Time Warner's Public Cl'lble subsidiary in Port:ar~.

Maine. AccordIng to Mr., Ramsey In March of 1988 NYNEX 8C,:~j

to keep Publlc Cdble from I'ltt8ching to poles upon which t~ey

were lawfully en~:tled ta ettac~ r ~o not have persona:

knowledge of thIS InCIdent, but! have attached to thlS

affidavit coples cf relevant NYNEX records which shed :~~~~

a disagreement between licensors and licensee regardi~G

attachment to these specific poles. For several months ~~;:r

to the March 1988 lnciden~. beth NYNEX and Central Ma:ne ?:~er

objected to unauthoflzed attachments to their poles. Put:~:

Cable adamantly ~enIe~ any responsibility for such

una~thorlze~ atta~hrncr.ts. It ~ppears that field engl~e~~~

repre~entlng Cer.t~a: ~dlne Power and NYNEX did meet w"~~ ~~e
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police Qfficia:s l~ Por~la~d reqa~d~no the utilities' :lgh~~

to protect thel: lnvestmen~ ~n ps:c faCilIties. BL:t It \.las

concern for the safety of ~he u:~l:::es' employees anj the

public at :arqe which ~~tivated ~hc:r actions.

6. NYNEX has hac c:U·.-'.:l'::y in securing comFl:anc:e

by cable com~a~les with t~e req~.~ement in each and every

license agreemen· that 11~enSC!s ~ust be notlfied before

licensees actua:ly atta:~ t~ our tacllities. Since cilble

cperators arc qererJ::y ret ~eq~lated. and do not share the

same public se:Vl=e ot::qat;ons lmpcsed on telephone and

electric companies ty sta~L:~~. ~hey have repeatedly fa:led t~

11ve up to t~l~ re~u~rement of ·he dQreements.

9. Mr. Cianelli's 8Efl~avit also misstates the f~cts

on this notlce requlrement At para~raph5 23 an~ 24 of hl~

affidavit he erroneously lmp:ies that NYNEX initiate~ this

reQuirement 8& 8 mean5 ct monitorln~ a potential competitors

placement of fiber cptlC f8Cilit16~. As I have already

described. this proV~s1cn has been In the license dqr~e~~rts

tor some time at the :nSls~ence of both the power anj

telephone c~mpanles an1 ~as been cor.sister.tly appliej l~r.q

before cable companles were :ayinq flber optic plant With

potential telecc~~unlcatlons app:i:ations. An amend:nent

regarding overlashing was recen~ly implemented solely to

clarify that the eXls:~,g nct~!ication requirement ap~l;es

equally to new reb~llt or overlashed facilities.

Ie Mr Cia~e::. 's fu:t~er allegation at FarJ;r3;~
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":50 designed ty KYN~X t::: rc,:;:~r: ~!".(:, :iber placerner:':: :;:;

d:SC mlsplaced Tr.e ~rC)ce~;.:e wa: jesl:::Jned to strea,,::~e

procedures for bot~ :lce~sees an~ the licensors. :n e:!ect.

we glve licensees advance notlce ~f ~he placement of new po:es

and ask interested :lcensees ~C) ;et us know :t they wish :0

place facilitie5 er. the new pole~ :f they so indicate wr.e~

the polc£ are beinj erecte~ the llcensees potentially can

save inspect:c~ an~ the ~a;Jrlty ~t make-ready charges WhlC~

wc~ld otherWIse a~rly :f ~hey s~tseq~ently apply to at'::ac~ ~~

t~ese poles at a later date

11. ~t paragraph 2S ot h1S affldavit Mr. (lanell:

again mischaracter:zcs the llcense agreements. The

prohibition 8~ainst s~blicensing is not 8 new conditicn. T~

has been ln the ·standard- agreement for some time. Its

purpose is to ensure. again tor safety reasons. that the

utilities owninQ the pole have an aCCurate record of the

equipment attached Th1S Frcvisl0n turther provides that

revenues related t,;:! pole attachments flow to the ownerS at -.:~e

pole. who have the obli~8t:cn to erect. malntain an~ up~r.C8

pole focilities for the benef:t 2f all pole users. L1cense~s.

who have no ownership interest :n pole plant. should not be

able to sublicense space C~ ~he p~le for their own fi~anC:d:

reward.

12. Flnally, ~r Clanelli :mplies at paragraph ~6

that NYNEX has an lmproper rrot:ve 1n issulng b:lls in arred~~

for prior pole att8ch~ents qOlnc ba~k in some cases to :q9~

Whlle back bll llnq ~as so~ct~mes been requIred due to ~l~~X ~



ad~lnistrat:ve ovc::~~ht.

that cable CO~~~r:es ~ave at~a:hej ~o our facilities w:~~:~~

T ..... .. 15 slgnificant tha: ~,

(lanelli does ~~t ~eny the affe~~ed cable company act~al:y

~ti~ized the p~:es fer w~::~ .: was billed 1n arrears.

should also be noted tha~ NYNLX's prJ:tice is not to inc:~~e

any interest or .ate paYITe~t -harqes with back bills where ~,0

:ate tills are due t~ NYNLX s o~:ssions. Thus, cable

co~?ar.ics are paYl~~ o~:y W~a" tr.ey agreed to pay for poles

I declare ~ndcr "he pe~alty of perjury tha: the

foregoing 15 true una corre~t

Sworn to before me
thl$ 4th Dey of May. :994

-~ /-

--.-.:--.; : /~ L:-c< fA

L01S A Ryan



Mr. [cith Burkley. Vice Presi~f~t

Public C~ble CO~P&nY

P.O. Bo:%: 8180
Portl~c. ME 04:04

.. .,
~ -. H87

Du"~~ our meet1~g 1n Port:anc o~ Se?t~~er 4, 1987, we advised bo~ vall

LD~ Mr. iutle~ge that a pole :~c~se ap~:ication 15 required to :e ,ub~:::ed

to a~j ap~rc~e6 by t~e ~e~ ~:~d ~ele?ho~e CompLOY (NIT) and t~e C~tra~

~aine Po~er Co~pany (C~) be~:~e Ley add~t:cnal attAchments are placed C~

poles owned and cpera:e~ by either of our com~aDles (see L1c~e A,re~e~:,

Article XII, Page :1, Paratra;~ A). After oe1n& told what We ~ecte6, y~u

subseQuently placed a cable ~1:~out ~e prc;er authority along rA~cutj ::ree:
L~C Forest Avenue ic Fcrtlanc, Re~ ~or~~ ieaa in Westbrook and .:cni 2cu:es
::4 and :5 in Gorh~. Ey your acti:~" yc~ have deconstrated a co=ple:e
di~regard for the teres of our alree:ent

!ffect1ve ~ediately. ~~::i: Cable Ce=~&nY i5 to cease all acti~ity en
the ~/NTT poles alo~ tbe ro~tes prev.o~s:y noted. A proper 1ic~e

.ppl:cat:on is to be ~ubm1tte~ to ~ and ~7 for approval Wit~i~ fi!tee~ (:5)
days of tee cate ef tt.~s lettl':". Ml'w·,.rt..::e, the N~w [n.glClc :f:l'~t.o:,.e ::::=;a:-.:.
&nC the Ceot,al ~a1cl' Fower CC:?&nY consider your company liable fer ~~e

safety of your 0.....-:-\ .... orl,(1:H:~. tt.e ~u:::1::, m: and CMP personnel o!: t:'c~~ ;:Q:e~

....here you are pre~e~t:y llleta::y .·:.:~ec

TI' yo..: l:lave
Eo ld1:~ Erc.rr::. at 6 ' -~J

~ues:ic~G re~a=~:~ the
][:'~ cr ~~.~ccl.: G:-1~·~~:.

above. you may con:a:: e:t~~r

at 942-9906.

Malcolm W. Griffin
Staff MaIlalCr
New Enalanc1 Telephone Comp/U'.y
59 ParK Street
Bangor, I1E 04401

Roland W. Brovr., Jr.
Supel"T1sor-Joint Use P1~'1t

Ce~tral ~aine Power CO~;&:';

Edison Drive
Augusta, ME 04336

bc ~·.... EHBr~

HE...f"\...···-ns
E'JG:-a::

- :'~ G:J \./
/

~.a..rc:. ";r

E:s":J:..s re:.
'wK..auber'..s ::e.:.:
vrp~:-r



Decelr.ber J, 1987

Malcolm W. Griffin
Stclff Manager
New Engl~nd Telep~o~e Co~pa~y

S9 Park Street
BanSor. ME 044C1
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I

I
1\

Roland W. Brown, ~r.

Supervisor-Joi~t Use Plant
Central Maine Power Company
Edison Drive
Augusta, ME 04336

Dear Malcolm and Ro~and:

~hank you !or your :etter or November 23, 1987. Please
be advised that ~tl~c Cable haG ~ot made any additio~al

attacr-.men~!> on poles o~.ed ar.d operated by either tie .... Er.c;:a~:j

Telephone Co~p~ny or Cen~ra: Maine Power Company along
Felmo~th Street and Forest Aven~e in Portland, New Gorha=. Rca~

in ~estbroox and along Routes 1~4 and 25 in Gorh~ du=~n; ~~e

tern of cu~ agrecpent except where new license5 were qra~:c~.

Our inspec~ion reveals tr.at ?ublic Cable has no illeq~:

attacr~e~t6 on L~e 5treets listed above. Thererore, ~~:iC

Cable wi:l take no act:on at this time.

Thank you for your ~ncr.l~ry .

.sincerely,

~~~,
.~~........... ~~/~--

'f'ho;as M. R'.ltl(dg;- /
I-'res ident \ I
P\D:Il i.c Cable Compa:1Y"

'I'MR/djl

• '> _r.
Pu~lc Ca~Company

Potftanc.Soi.ft"" ~"IC i: 0 Box e'e£) Potftono. ME Clo41Q,& (207) n>:~'
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~r. letth BurKl.y
Vie. Pr~!ld.et lni.r.ttr~~~ Opcrlc~onS

Publie C~ble Coe~an7

P. O. Box 8lS0
Portland, H~.n! ~lO~

@
New England
Teiephone
M P,,,, ~",.t

.."ocr .... ''''.~ I

~Cl~ (~1) ":'-V9Oe

Ai part of an ongcir.g Itateylde CATV pole In.peetion program, c~. Ne. En,"
lacd rllephon.~om?any plan. ~~ l".pe~ PUblic~ble Compaoy~ pole ,;;.'h
lIIcnSJ 1n Cape f:>ube:.h. !~alll1cu:'h. C~ha/ll. "elCbro~ Scarboro::J"', South
Portlane, Porclar.d, .lnc~a~, Cumberland, North Yarmoutb, Yar£o~:~ and

----Free?o~:, ~alnc Thl' in,plcticc, VhlCh w.ll be perfo~ed io co~~u~:cl~n

vith the Ceecral ~.ice Power C~p.r.y w1ll produce a 11.t of Iu.pleced
una u tho r u: e d a tt .Il C h!lll n : I Art 1 :: 1Ii Xr 0 f t he cur r e n c 11 e en, e A!Ii r ee me 1'\ t

(M~y I, 198~ prcvLdte~for the COlt of thie lo.peetioo to be paId by :hQ
l.lcen.ee Inc A~t ~c Ie X:: Cut Lee ... he ehaT'ge for Looluchoritec It:4C~l1ler.:.

II rep!'c,erH.• ~:'ve ~·:'-O:ll you~ cOlllpany i. welcO'CI to join ul 10 tM!. ~I.,.p~n!o,..

Plea.c .end me • eoo~.cc cam. aod t.lephone owmb.r pr10r to ~.rc~ :, 1988
if an ~ploy'Q from PubliC C.ble Company wi.h., to plrtlc1p.tc 10 the re
view I f for t

Sincerely,

C c: I R. II r 0...." (O'.P Co)
J. ~ •• rio (N!TCo.)
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Fe::::-'~ary 23, 1988

Malcol~ Griffin
Start Manager
New E~gland Te:ephonc Co~pa~y

59 Park Street
Bangor, Maine 04'01

Dear ~r. Griffi~;

! recen~ly received your letter of february 16, 1988
ind~cat:ng New Englanc Telep~onc'G intention, in conjur.c~icn ~l~~

t~e power company, to field survey PubliC Cable's attac~~er.~s 2n

Ne~ England Telephone Compar.y and Cen~ral Maine Power Co~pany

poles located in tovn~ GerJec by PubliC CAble Company. Prior ~o

begi~~ing your survey, please prov~de Public Cable wi~~ the
!ollo~.iing i!'1torma t ion in order t...'iat P'~l ic Cabl e lnay reasor.e t:: y
bUdge~ sufficiert f~~cG arid manF~wer lr. order to co~plete t~:~

6u.........'ey.

1) Please list any and all costs by New England Telepbone anc'cr
the po',Jer company ·.,rt....j.ch wi:: be ct.~r:;ed Public C~le for -="~~5

inspec':ion.

2) Please indicate how costs will be allocated between New
England Telephone Company and Central Maine Power Company and
wheL~er or not one or botb companies will be billing Pub::~ C~~C

for this inspection

J) Please indicate all ovc~~ea~ charges that will be assoc:~te=

with this proJect.

4) Section 11 ot the Pole :ine Agreement indicates that t:.e
frequency and extent of these inspectio~s will depend upon cur
adhcre~ce to the re~ireme~~~ of Art:cles 5 and I or the cc~~ra=:.

Please indicate wbat cr i tar:. a you ..... 1.: 1 U6e to dete~lnc ~~e ~ ~e;,:

or the inspection.

5) Please indicate to what degree Public Cable's budgeta~i a~~

~anpo~er capab::lties can help determtne the speed, 6chec~1!~; anj
duratlon of tt:$ proJect.

Put>fiC CabW9 Company
Pot1'oonct. Sov't1~ p '"') Boo.- e' ec Pot1Iona ME' 04104 (:'rJ 7) ns.m ~



",JlI:ot~ G't1ff~".

Fe:;ruary 23, :Q~,tJ

Pagi' -2-

I realize that the ~~estlons asked above are ~iffic~~t to
anc~er. However, 5~nce th~5 project could he a huge financ:al e~=

manpo~er drain, r thlnk lt'c only fair that you advise us in
advance of es~imated costs and cr~teria in determining those ccs~s

prior to commenc~ng the proJect.

slncerely,

_,.' '.J..:' , ..---.
~.. b r5~i/r'A~

Keith E. BurKl~v~
V.P. Engineering Operations
~:ic Cable Company

KEBjdjl

cc: R. Brown (~)

J. Gearin (NET)
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"alC4lte w.~"
tI'tIll .., 'l'\AQe r

February 29, 1988

Mr. ~.1th I. Burkley
V. P. lncl~•• r1nl Oper.:ionl
Public C.ble Cocpa~y

P. O. 10:1. 8180
Porcla~6, ~tne ~l04

Dear Mr. !urkle~1

ill Pw", Srr..'
BangO"....'". o.we1
~(7OT]t42~

(

I'. Ilad th.t we had thl opportunity to talk Friday about tbe Qpcomina
"CATV" pole attachment lnaplc:tion. Thl (ollow1ns lnfo~aeloQ vill hope
fully anlwer tbe qU.ltiool you ra1 •• d 1n ,our letter dated 'ebruary 23,
1988 aQd the concern. that ve dilcolled duriDa oar pbone con~er.atloQ.

The poll In.peet1oo•• 0 fa. 1n Maln. have rl.ultld in hundrld. of unIte
IDI,d attacbmlntl he1nl 1de~tlt1ed A•• ua1~! tbe lnlplc:cl~ of Put:1c:
Cable Co.p~ny'. att.ch~.n:1 1denc~!111 auc:h tb••&me condltlon' rl~erd·

iOI unliccnled Ittacameot. and I.trty violatiool (ound dur101 oc~.r

lurvey., chen we would .~~c~t to look at all attacn..otl io .11 ~nici

palit1c •. Let'. plan to d1Icu •• ~r findiD~' att.r rcviev1r.1 t~rrr ~~~~c

1p.l1tl" and •••••• the Deed to r.on~1nue the 1nlp~'t1oo. ~. Yc~ld velc~c

the opportucity to d11~on~icYe the review if co practic.l purpole ~. be1ng
•• rvec,

We currently plan ~o jo1o vitn • reprracQt.t1vI of the Central M£108 Powlr
Company to field ia.p4ct the pol.. A repr••ent&t1ve of y~r co.p.ny 1•
• _lco•• to r14. alons .1 we perform tbe .Drv.y.

COSTS TO It JILL!D TO PU1LIC ~Ll COKPART
B!W lNCLAN~ :tLEPHO~t CO¥.F~y IS RlSPONSLBL! FOR

~I~t!NC ITS COSTS ONlY

1. AD .z~.r1encrd eo&1c.cr vill perfora tba in.peec1on.
Loaded !c&1neer1Qi L.bor iAt. approx1..cely $45.00 per ho~r

(utlcla II)

2. H.ke a ••dy Co~t. (if applicable) [0 correet Safrty V10~.t1on.

(actual COlt). Artlcle VII:). Prte.r11y rel.ted to u.llcr~.ed

.ttachment., AaQ~ct on~novn .t th11 [Use.
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3. co.t of Unauthorized Attae~ntl. "ouct UDkDOVD at thi'
tUu. <Article UI)

Public Cabl. Company i. eUTT~ntly bcin@ bl11e~ foy 24,'01 pole attlch-
..at. by the Hew !Ull.u~ lelepbonl Co-p.~y. C.1D8 tbe criteria thlt
400 polel can be l~pleted p.r 4a1 then 61.75 dlyl w111 be r.quired
to field r.vIew the .tt.ch8cotl with five (5) day. to ,replre the
.a.ociated documentatlon. Th_ .'ti.-tad cD.incerInl eOlt tor thl eo~~lltl

1nlptct1on 11 $24,0)0.00 ~ ~4~.OO per hour. Actual co,t. vill be bl11ad.

Th. pol. 1~p.ct1on v111 bCllo ia •• rly HAreh and vill contiD~. until
elther dl.cont1n~ed or cos?letcd I~ctice ncar the end of MAy. Picale
call.e if yOU hIve further QQcltlonl.

Sincerely.

Staff Manascr

~, John eearin (K!!Co



THE L;';ITED STATES DISTR1CT CO:'RT

fOR THE DISTRJCT OF \1:\0-.1:

r--;y;-,"EX CorporatIon, e! al
PlaInt I fTs

v

CNITED ST ATES OF t\.\1E RIC A. et III

Defendants

NT-W E'SGLAKD CAI3:"'E TEL[VISI0".;
ASSOCIATIO".; ;-';C

Defendant -1 nt erveno r

-~--- ._---------- ----
COl~TY Of PRO\'IDE~C[

STATE OF RHODE ISLA~1)

) Civil Action
) No 9J-J:J-PC

)

)
) Affidavit ef

Kenneth E
Snowden

Ker.neth E Snowmen, being duly sworn and deposes, sa .... s

I am employed b\ )"Jew England Telephone and Telegra~h

company, c!~la \:):-""EX, 115 an Engineer based at 85 High Street

Pawtucket Rhode Island Tn my current position I am

responSible for oversee:r.g a!l reImbursable constructIon for

r--;i:-""EX In Rhode Island

2 r make this Affidavl: ba~ed on my knowledge as an

Engineer at NTh"EX and !! an expc'lenced profeS!iorllll engineer

in the telecommunications industry

3. J have read the Affidavit submitted on behalf of the



New England Cable TV ASSOC18tlOr: by Craig Watson. CertaIn

allegatIons contained there:n do no: accurately reflect !'lThcX's

policies and ;Jracllces regarding pole attachments I wish to

respond to such allegatl:)ns

4 In ear: .. April. t 994 I 'ecclvd repons from my

co-worker) at N)'1':EX thar workmen In unmarked trucks Were

placing cable which we believed to be !iber optIC cable on

utility poles ,olntly owned b. ".;Y~EX and Narragansett Electoc

Company ("JoInt Owners·) In tne V.arwlck and West Warwick Rhode

Island area Because r belIeved :hat Times Mirror Cable

(Dimension Cablel was responsible (or this action, and knew

that DImenSion was ptrformlng thiS work without having notified

or received permIssion from JOInt Owners to perform the work,

on April! 1. 1994 I called Times Mirror In West Warwick, Rhode

Island I spoke w,th John Cantrell, an agent or employee of

Times Mirror. and request~d lhat DimenSion Cable Immediately

stop this work. until It had obtained the required permIts from

NYNEX and ~arra8ansett Power Company and all necessary

preconstrucllOn surveys had been performed Mr Cantrell told

me that he had no personal knowledge of anv such actIvity but

that he would lnve!tigate the matter,

5. I received a call from Andrew Healey, Larry Bournique

and John Linton of Times Mirror on April 11 They Informed me

that they were n:J! plannIng to discontInue plaCIng theIr fiber

optIC cables and demanded that I send them a copy of the aerial

license agreement between N,\'-"";EX ~arrigansett Electnc and

Time~ MIrror for t~elr review In fact -hiS !lgreemer.~ had


