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CC Docket No. 87-266 ~ .

In the Matter of

and

Telephone Company-Cable Television
Cross-Ownership Rules.
Sections 63.54-63.58

Amendments of Parts 32,36,61,
64, and 69 of the Commission's Rules to
Establish and Implement Regulatory
Procedures for Video Dialtone Service

.. K)CKP FILE COpy ORIGINAL

REPLY COMMENTS

US WEST Communications, Inc. ("U S WEST "), through counsel and pursu-

ant to the Federal Communications Commission's ("Commission") Memorandum

Opinion and Order on Reconsideration and Third Further Notice of Proposed Rule-

making in the above-captioned docket hereby replies to comments filed on Decem·

ber 16, 1994.2

lIn the Matter of Telephone Company-Cable Television Cross-Ownership Rules, Sections 63.54­
63.58, CC Docket No. 87-266, Memorandum Opinion and Order on Reconsideration and Third Fur­
ther Notice of Proposed Rulemaking, FCC 94-269, reI. Nov. 7, 1994 ("Order on Reconsideration" or
"NPRM"), appeals pending sub nom. NCTA v. FCC, Nos 94-1750, et aI., (D.C. Cir. pet. for rev. filed
Dec. 15, 1994).

2U S WEST only recently received copies of the comments of certain parties which were filed on De·
cember 16, 1994 U, Continental Cablevision, Inc.) Due to the delay in receiving these comments,
U S WEST has not had sufficient time to analyze them fully If U S WEST determines that addi-
tional reply comments are necessary, it will supplement this reply. .'. ' .. 1....,t
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In this reply, US WEST addresses two Issues -- Viacom's "open access" pro-

posa13 and pole attachment issues. The fact that U S WEST is not addressing other

NPRM issues in this reply is not an indication of the relative importance of these

issues to U S WEST, but an acknowledgment that the positions of the parties are

fairly predictable and no purpose is served by repeating or attacking earlier posi-

tions. 4

1. VIACOM'S INTERPRETATION OF VDT ACCESS REQUIREMENTS
IS CONTRARY TO THE COMMISSION~'S!-:C~P~E~R~U~L~E=S _

Viacom claims that the requirement of "open access" to local exchange carrier

("LEC") basic VDT platforms also applies to customer premises equipment ("CPE")

connected to VDT systems." This position is totally at odds with the Commission's

long-standing CPE and enhanced services rules and finds no support in the Com-

mission's VDT Order6 or Order on Reconsideration.? In the Order on Reconsidera-

3Viacom International, Inc. ("Viacom"), at 3-8.

4For example, no purpose would be served by further discussion of the legal foundation, or lack
thereof, supporting arguments for preferential access. However, US WEST would urge the Com­
mission to pay particular attention to United Video's comments on this issue. Rather than engaging
in a legal debate, United Video's comments discuss the practical problems associated with trying to
implement preferential access in a common carrier video dialtone (or "VDT") framework.

5Viacom at 7.

GIn the Matter of Telephone Company-Cable Television Cross-Ownership rules, Sections 63.54-63.58,
CC Docket No. 87-266, Second Report and Order. Recommendation to Congress, and Second Further
Notice of Proposed Rulemaking, 7 FCC Red. 5781 (1992) ("VDT Order"), appeals pending sub nom.
Mankato Citizens Telephone CQ", ..~~t a1. v. FCC. Nos. 92-1404, et a1. (D.C. Cir. Sep. 9, 1992).

7Viacom attempts to bolster its arguments by CIting language in the Order on Reconsideration. More
often than not, these quotes are taken out of context and provide no support for the premise put forth
by Viacom.
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tion, the Commission reaffirmed its finding that VDT services should be subject to

the same two-level regulatory structure that applies to enhanced services and CPE.8

This structure differentiates between basic network services and CPE/enhanced

services. In order to guard against cross-subsidization and discrimination in the

provision of regulated (i.e~, basic) and nonregulated (i.e., CPE/enhanced) services,

the Commission adopted the following safeguards which also apply to VDT:

1) accounting separation: 2) network disclosure requirements: 3) CPNI require-

ments; and 4) non-discriminatory provisioning/access requirements.

In the Commission's basic/enhanced regulatory framework, set-top boxes and

other CPE are not part of the basic network. LEC basic VDT systems will be open

all the way from the custom{~r-programmerto the network interface at an end-user

customer's residence. Viacom presents no evidence or reasons why the Commission

should abandon its long-standing policy of not regulating any inside wire or termi-

nal equipment on the customer's side of the network interface.

II. THIS IS NOT THE PROCEEDING IN WHICH TO ARGUE
BROADER ISSUES ASSOCIATED WITH POLE ATTACHMENTS
AND CONDUIT RIGHTS

In its NPRM, the Commission raised a very narrow issue with respect to the

use of LEC pole attachments and conduit (hereinafter referred to generically as pole

BOrder on Reconsideration ~~ 230-33.



attachments). That is, whether the Commission should adopt a rule similar to Sec-

tion 63.579 with respect to video programmer8 accessing LEe VDT platforms. The

underlying concern was that LECs might have the incentive to use their control of

pole attachments to prevent facilities-based competition between video program-

mers' locations/premises and LEC basIc VDT gateways.

The Commission's inquiry was not directed at incumbent cable operators.

These entities already are protected by the Pole Attachment ActIO and specific pro-

visions in the CommisslOn'8 complaint procedures. Nor was the Commission's in-

quiry directed at unbundling of or interconnection with LEC facilities and rights-of-

way by interexchange carriers or competitive access providers. Despite the narrow

scope of the Commission's inquiry, certain commenters, AT&T and Continental

Cablevision in particular attempt to use this narrow inquiry as a "springboard" to

propose all-encompassing rules to govern the use of LEC pole attachments and

rights-of-way.ll This proceeding is not the place to address such broad proposals for

H47 CFR § 63.57.

1°47 USC § 224.

llAT&T goes so far as to advocate that the CommiSSIOn

(i) require the LECs to transfer their control over conduit, pole attachments,
rights-of-way, and other pathways to a disinterested third party that would
make those assets generally available on reasonable and nondiscriminatory
terms and conditions; or (ii) mandate that the LEC itself provide to unaffiliated
entities access to, and use of, conduit, pole attachments, rights-of-way, and
other pathways on terms and conditions (including price) identical to the terms
and conditions pursuant to which the LEC provides itself access to. and use of,
those pathways.

Clearly, AT&T's proposal goes far beyond the scope of the Commission's inquiry and is only tangen­
tially related to facilities-based competition bv video programmers.
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modifying pole attachment rules,12

III. CONCLUSION

P.U1

As discussed above, the Commlssion should give no weight to comments pro·

posing "open access" to television sets or broad-based changes in pole attachment

rules.

Respectfully submitted,

U S WEST COMMUNICATIONS, INC.

Of Counsel,
Laurie J. Bennett

January 17, 1995

By: ~7;~/~
J~non r

Suite 700
1020 19th Street, N.W.
Washington, DC 20036
303/672-2860

Its Attorney

lZIt is hardly surprising that incumbent cable operators find the Commission's pole attachment re­
quirements to be inauffioent· it ia in theu competitive mter€st to do 80 .
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CERTIFICATE OF SERVICE

I, Kelseau Powe. Jr., do hereby certify that on this 17th day of January, 1995,

I have caused a copy of the foregoing REPLY COMMENTS to be served via first-

class U.S. Mail, postage-prepaid, upon the persons listed on the attached service

list.

*Via Hand-Delivery

(CC8726Gcos/JH/lh)

... ,./ //~:" Il.. -t'/~ ,

Kels~l~ Po~e, Jr.

(
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CITY OF NY

*James H. Quello
Federal Communications Commission
Room 802
1919 M Street, N.W.
Washington, DC 20554

*Reed E. Hundt
Federal Communications Commission
Room 814
1919 M Street, N.W.
Washington, DC 20554

*Rachelle B. Chong
Federal Communications Commission
Room 844
1919 M Street, N.W.
Washington, DC 20554

*James D. Schlichting
Federal Communications Commission
Room 544
1919 M Street, N.W.
Washington, DC 20554

Norman M. Sinel
Stephanie M. Phillips
William E. Cook, Jr.
Arnold & Porter
1200 New Hampshire Avenue. N.W.
Washington, DC 20036

*Andrew C. Barrett
Federal Communications Commission
Room 826
1919 M Street, N.W.
Washington. DC 20554

*Susan P. Ness
Federal Communications Commission
Room 832
1919 M Street, N.W.
Washington, DC 20554

*Kathleen M.H. Wallman
Federal Communications Commission
9th Floor
2033 M Street, N.W.
Washington, DC 20554

*International Transcription
Services, Inc.

Room 246
1919 M Street, N.W.
Washington, DC 20554

David Rolka
Pennsylvania Public Utilities Commission
Room 104
POB 3265
Harrisburg, PA 17105



Jeffrey S. Hops
Alliance for Community Media
Suite 806
666 11th Street, N. W.
Washington, DC 20001

Thomas K. Steel, Jr.
New England Cable Television Association
Suite 201
100 Grandview Road
Braintree, MA 02184

Howard J. Symons TNCTAI
Christopher J. Harvie
Tara M. Corvo
Mintz, Levin, Cohn, Ferris, Glovsky & Popeo
Suite 900
701 Pennsylvania Avenue. N.W
Washington, DC 20004

James P. Tuthill
Lucille M. Mates
Pacific Telesis Group
Room 1526
140 New Montgomery Street
San Francisco, CA 94105

National Association of Telecommunications
Officers & Advisors

1301 Pennsylvania Avenue, N.W.
Washington, DC 20004

Daniel L. Brenner
Neal M. Goldberg
David L. Nicoll
The National Cable Television

Association, Inc.
1724 Massachusetts Avenue, N.W.
Washington. DC 20036

Barry S. Adams
Campbell L. Ayling
Robert A. Lewis
NYNEX Telephone Companies
120 Bloomingdale Road
White Plains, NY 10605

James L. Wurtz
Pacific/Nevada Bell
1275 Pennsylvania Avenue, N.W.
Washington, DC 20004

Rodney L. Joyce
Henry M. Rivera
Ginsburg, Feldman and Bress
1250 Connecticut Avenue, N .. W
Washington, DC 20036

SNET Madelyn M. DeMatteo
Alfred J. Brunetti
Southern New England Telephone

Company
227 Church Street
New Haven, CT 06506



James D. Ellis
Paula J. Fulks
SBC Communications Inc.
Room 1212
175 East Houston
San Antonio. TX 78217

Craig T. Smith
United and Central Telephone Companies
POB 11315
Kansas City, MO 64112

Lawrence W. Secrest, III VIACOM
Philip V. Permut
Peter D. Ross
Rosemary C. Harold
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, DC 20006

Jonathan D. Blake AOAPTS
John Duffy
Alane C. Weixel
Covington & Burling
1201 Pennsylvania Avenue. N.W
POB 7566
Washington, DC 20044-7566

John Hillman
Judy Kelly
Fairfax County Citizens for

Cable Competition
POB 10692
Burke, VA 22009

Jay C. Keithley
United and Central Telephone Companies
Suite 1100
1850 M Street, N.W.
Washington, DC 20036

Jeff Treeman
Kim Koontz
United Video, a UVSG Company
One Technology Plaza
7140 South Lewis Avenue
Tulsa, OK 74136

Marilyn Mohrman-Gillis
Lonna Thompson
The Association of America's Public

Television Stations
Suite 200
1350 Connecticut Avenue, N.W.
Washington, DC 20006

Charles D. Gray
J ames Bradford Ramsay
Paul Rodgers
National Association of Regulatory

Utility Commissioners
1102 ICC Building
POB 684
Washington, DC 20044

Michael J. Karson
Michael S. Pabian
Ameritech Operating Companies
Room 4H88
2000 West Ameritech Center Drive
Hoffman Estates, IL 60196-1025



Mark C. Rosenblum
Robert J. McKee
AT&T Corp.
Room 3244J1
295 North Maple Avenue
Basking Ridge, NJ 07920

M. Robert Sutherland
Michael A. Tanner
Theodore R. Kingsley
BellSouth Telecommunications. Inc.
4300 Southern Bell Center
675 West Peachtree Street, N.E.
Atlanta, GA 30375

Frank W. Lloyd TCCTA
Kecia Boney
Mintz, Levin, Cohn, Ferris, Glovsky & Popeo
Suite 900
701 Pennsylvania Avenue, N.W
Washington, DC 20004

Bradley Stillman
Consumer Federation of America
1424 16th Street, N.W.
Washington, DC 20036

Jill Lesser
People for the American Way and

Media Access Project
2000 M Street, N.W.
Washington, DC 20036

Michael E. Glover
Betsy L. Anderson
Bell Atlantic Telephone Companies
1320 North Court House Road
Arlington, VA 22201

Alan J. Gardner
Jerry Yanowitz
Jeffrey Sinsheimer
California Cable Television Association
4341 Piedmont Avenue
POB 11080
Oakland, CA 94611

Sherwin Grossman
Irwin & Campbell, P.C.
Suite 400
1320 18th Street, N.W.
Washington, DC 20036

Angela Campbell
Ilene Penn
Georgetown University Law Center
400 New Jersey Avenue, N.W.
Washington, DC 20001

Andrew Jay Schwartzman
Media Access Project
2000 M Street, N.W.
Washington, DC 20036
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Herbert E. Marks COMPAQ
Jonathan Jacob Nadler
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N.W
POB 407
Washington, DC 20044

Daryl L. Avery
Josephine S. Simmons
Howard C. Davenport
Public Service Commission of

the District of Columbia
450 5th Street, N.W.
Washington, DC 20001

Joseph P. Markoski CEGEIA
Jeffrey A. Campbell
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N.W
POB 407
Washington, DC 20044

Joseph Tasker, Jr.
Compaq Computer Corporation
1300 I Street, N.W.
Washington, DC 20005

Barbara N. McLennan
George A. Hanover
Consumer Electronics Group, Electronic
Industries Association

2001 Pennsylvania Avenue, N.W.
Washington, DC 20006

Ward W. Wueste, Jr., HQE03J43
John F. Raposa, HQE03J27
GTE Service Corporation
POB 152092
Irving, TX 75015-2092

Gail S. Polivy
GTE Service Corporation
Suite 1200
1850 M Street, N.W.
Washington, DC 20036

Henry M. Rivera
Ginsburg, Feldman and Bress
1250 Connecticut Avenue, N.W.
Washington, DC 20036
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Ronald G. Choura
Michigan Public Service CommiSSIOn
6545 Mercantile Way
POB 30221
Lansing, MI 48909

Henry L. Baumann
Jack N. Goodman
Terry L. Etter
National Association of Broadcasters
1771 N Street, N.W.
Washington, DC 20036



Raymond J. O'Connor
William D. Cotter
New York Public Service Commission
20th Floor
Three Empire State Plaza
Albany, NY 12223

Timothy B. Hackman
International Business Machines

Corporation
2000 Purchase Street
Purchase, NY 10577

Linda Kent
Mary McDermott
United States Telephone AssociatIOn
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1401 H Street, N.W.
Washington, DC 20005-2136

Randolph J. May
Sutherland, Asbill & Brennan
1275 Pennsylvania Avenue. N.W
Washington, DC 20004

John Glynn
Maryland People's Counsel
231 East Baltimore Street
Baltimore, MD 21202

Angela Burnett
Information Industry Association
Suite 800
555 New Jersey Avenue, N.W.
Washington, DC 20001

Philip F. McClelland
Laura Jan Goldberg
Pennsylvania Office of Consumer

Advocate
1425 Strawberry Square
Harrisburg, PA 17120
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Kirkland & Ellis
Suite 1200
655 15th Street, N.W.
Washington, DC 20005

Peter Arth, Jr.
Mark Fogelman
People of the State of California
505 Van Ness Avenue
San Francisco, CA 94102
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Association of Independent Television

Stations, Inc.
Suite 300
1320 19th Street, N.W.
Washington, DC 20036-1610



Russell D. Lukas
Lukas, McGowan, Nace & Gutierrez
Suite 1200
1111 19th Street, N. W.
Washington, DC 20036

Marc E. Manly
Sidley & Austin
1722 Eye Street, N.W.
Washington, DC 20554

Frederick E. Ellrod, III
Nicholas P. Miller
Miller & Holbrooke
Suite 400
1225 19th Street, N.W.
Washington, DC 20036

J. Roger Wollenberg
William T. Lake
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, DC 20037-1420

David Cosson
L. Marie Guillory
National Telephone Cooperative
Association
2626 Pennsylvania Avenue, N.W.
Washington, DC 20037

Gary L. Lieber
Robert 1. Duston
Schmetlzer, Aptaker & Shepard
Suite 1000
2600 Virginia Avenue, N.W.
Washington, DC 20037
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Laura H. Phillips
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Alonzo Matthews
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17th Floor
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