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I. Introduction

1. With this Notice, we commence a thorough review of our broadcast media
attribution rules,l the rules by which we "defIne what constitutes a 'cognizable interest' for
the purpose of applying the multiple ownership rules to specifIc situations. ,,2 The multiple
ownership rules limit the number of broadcast stations that a single person or entity, directly
or indirectly, is permitted to own, operate, or control, so as to foster programming diversity
by encouraging diversity of ownership, and to assure competition in the provision of
broadcast services. 3

2. A number of changes in the broadcasting industry and in other Commission Rules

1 The broadcast attribution rules are set out in Notes to 47 C.F.R. § 73.3555. Our
current attribution rules were adopted in Report and Order in MM Docket No. 83-46, 97
FCC 2d 997 (1984) ("Attribution Order"), recon. ifJnted in part, Memorandum Opinion and
QD1er in MM Docket No. 83-46, 58 RR 2d 604 (1985) ("Attribution Reconsideration"),
further teeon. iranted in part, Memorandum Opinion and Order in MM Docket No. 83-46, 1
FCC Rcd 802 (1986) ("Attribution Further Reconsideration").

2 Attribution Order, 97 FCC 2d at 999. Generally, we do not consider interests that fall
below the attribution benchmarks or those that are exempted or excluded under the attribution
rules as of concern in determining whether a licensee or applicant is in compliance with our
multiple ownership rules.

3 An analysis of the Commission's diversity and competition policies, discussed in
connection with our review of the television multiple ownership rules, is contained in the
Further Notice of Proposed Rule Makini in MM Docket No. 91-221 ("Reyiew of the
Commission's RelWlations Goyernjm~ Teleyision Broadcastini"), FCC 94-322 (adopted Dec.
15, 1994).
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since our last revision of the attribution rules prompt us to initiate this review.4 First, the
multiple ownership rules themselves, to which the attribution rules are related, are
undergoing change. We have relaxed our radio multiple ownership rules,S we have narrowly
relaxed our radio-television cross-ownership rule,6 and, today, in a separate proceeding, we
seek comments as to whether we should relax national and local multiple ownership limits for
television stations, including the one-to-a-market rule.' In an additional separate proceeding
adopted today, we also are considering a variety of measures, including relaxing our
attribution rules, to aid the entry of minorities and, if deemed necessary, women into
broadcasting. We wish to ensure that the attribution rules remain effective in light of the
previous and proposed relaxation of the multiple ownership rules.

3. Other concerns merit a reevaluation of our attribution rules. For example,
concerns have been raised that certain nonattributable investments, while completely
permissible, may permit a degree of influence that warrants their attribution for multiple

4 We note that the Commission is stawtorily prohibited from expending any of its
appropriated funds "to repeal, to retroactively apply changes in, or to begin or continue a
reexamination of the rules and the policies established to administer such rules of the Federal
Communications Commission as set forth at section 73.3555(d) of title 47 of the Code of
Federal Regulations, other than to amend policies with respect to waivers of the portion of
section 73.3555(d) that concerns cross-ownership of a daily newspaper and an AM or FM
radio broadcast station." Departments of Commerce, Justice, and State, the Judiciary, and
Related Agencies Appropriations Act, 1995, Pub. L. No. 103-317, 108 Stat. 1724, 1738
(1994). Section 73.3555(d) prohibits ownership of a daily newspaper and a broadcast station
in the same market. We invite comment on whether the proposed changes to the attribution
rules fall within the scope of the prohibition and should be limited accordingly.

S Reyision of Radio Rules and Policies, 7 FCC Rcd 2755 (1992), recon. Kranted in part,
7 FCC Rcd 6387 (1992), further recon., FCC 94-267 (released Nov. 8, 1994), 59 Fed. Reg.
62,609 (Dec. 6, 1994), 9 FCC Rcd 7183 (1994).

6 S= 47 C.F.R. § 73.3555, Note 7.

, s= Further Notice of Praposed Rule Makin& in MM Docket No. 91-221, FCC 94-322
(adopted Dec. 15, 1994). We note that in two pending proceedings we sought comment on
certain proposed amendments to the attribution rules and our cross-interest policy. Notice of
Prowsed Rule MakiuK and Notice of InQUiry in MM Docket No. 92-51,7 FCC Rcd 2654
(1992); Further Notice of InQUiry/Notice of Proposed Rule MakjnK in MM Docket No. 87­
154, 4 FCC Rcd 2035 (1989). We issue this Notice to update the existing record in these
proceedings, expand the areas of inquiry, and consolidate pending broadcasting attribution
issues into one omnibus proceeding.
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ownership purposes.s Moreover, we are concerned that otherwise permissible cooperative
arrangements between broadcasters, which seem to be occurring more frequently in recent
years, are being used in combination by those broadcasters to obtain, indirectly, controlling
interests in multiple stations that they would be prohibited from holding directly under the
multiple ownership rules. Further, we have received applications in which the applicant
utilizes a new business fonn, such as a Limited Liability Company ("LLC"), and we intend
to consider how to treat such new business forms for attribution purposes. Finally, we have
recently adopted or revised attribution rules for other services that we regulate, and we seek
to review the broadcast attribution rules in light of those other attribution rules to ensure that
any differences are justified by other factors such as differences between the media or our
policies regulating them.

4. In considering revisions to the mass media attribution rules, we seek to identify
and include those positional and ownership interests that convey a degree of influence or
control to their holder sufficient to warrant limitation under the multiple ownership rules. As
we have noted, the attribution rules "represent the Commission's judgment regarding what
ownership interest in or relation to a licensee will confer on its holder that degree of
influence or control over the licensee and its facilities as should subject it to limitation under
the multiple ownership rules. n9 For purposes of the multiple ownership rules, the concept of
"control" "is not limited to majority stock ownership, but includes actual working control in
whatever manner exercised. ,,10 We have defined "de jure" control as ownership of more than
50 percent of a corporation's outstanding voting stock. 11 We have detennined who has "de,
faklQ" control of a licensee on a case-by-case basis, looking generally for this purpose to
detennine who has ultimate control over a licensee's programming, fmancial and personnel
policiesY Where we have referred to "influence," we have viewed it as an interest that is
less than controlling, but through which the holder is likely to induce a licensee or permittee

8 For example, concerns have been raised recently that networks, while securing interests
in stations that do not trigger attribution of an ownership interest, may nevertheless have used
(nonvoting or otherwise nonattributable) equity investments to influence station affiliation
decisions. S= Christopher Stem, "Small Investments Yield Big Benefits," BroadcastiDK &
Cahlc, October 17, 1994, at 26.

9 Attribution Orde,r, 97 FCC 2d at 999.

10 47 C.F.R. § 73.3555, Note 1.

11 S= Attribution Order, 97 FCC 2d at 1018 n. 47; Metromedia. Inc., 98 FCC 2d 300,
306 (1984), reoon. de,nied, 56 RR 2d 1198 (1985), agpeal dismissed sub nom., California
Association of the Physjcally Handicap,ped y, FCC, 778 F.2d 823 (D.C. Cir. 1985).

12 See. e.K., Southwest Texas Public BroadcastinK Council, 85 FCC 2d 713, 715 (1981);
Stereo Broadcasters. Inc" 55 FCC 2d 819, 821 (1975).
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to take actions to protect the investment. 13 Our judgment as to what level of "influence"
should be subject to restriction by the multiple ownership rules has, in turn, been based on
our judgment regarding what interests in a licensee convey a realistic potential to affect its
programming and other core operational decisions. 14

5. While our focus is on the issues of influence or control, at the same time, we must
tailor the attribution rules to permit arrangements in which a particular ownership or
positional interest involves minimal risk of influence, in order to avoid unduly restricting the
means by which investment capital may be made available to the broadcast industry. IS We
intend to ensure that any revisions we make to the attribution rules meet these stated goals.
We also seek to ensure that any new rules adopted are clear to our broadcast regulatees,
provide reasonable certainty and predictability to allow transactions to be planned, ensure
ease of processing, and provide for the reporting of all the information we need in order to
make our public interest finding with respect to broadcast applications.

n. Background and Current Rules

6. The attribution rules have evolved gradually since their inception,16 in response to
changes in the broadcast industry, including the growth of and changes in sources of capital
investment. In adopting the first attribution rules in 1953, in conjunction with the "seven­
station" multiple ownership rule, the Commission considered the issue of control of business
organizations and sought to ensure that it would not miss any potentially influential
interests. 17 Specifically, believing that the holder of a small interest could exert a
considerable influence on the operation of a station, the Commission decided to attribute all
voting shares in a closely-held company, and, for companies with more than 50 voting
shareholders, all voting shares of one percent or more of the outstanding voting stock. 18 In
addition, noting the influence of officers and directors over a licensee's day-to-day activities,

-:"'.100 citing federal antitrust statutes dealing with interlocking directorships and officerships,
.-the" Commission held cognizable the interests of officers and directors of licensees, whether

13 See. e.i., Amendment of Multiple Ownership Rules, 18 FCC 288, 292-93 (1953)
("1953 Multiple Ownership Rules").

14 Attribution Order, 97 FCC 2d at 1005.

IS See. e.i., Attribution Order, 97 FCC 2d at 1020.

16 As noted above, the attribution rules govern application of the multiple ownership
rules, which are intended to promote diversity and competition.

17 1953 Multiple Ownership Rules, 18 FCC at 292-93.

18 1953 Multiple Ownership Rules, 18 FCC at 293-94.
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or not they held stock in the licensee. 19

7. As new types of equity investments and fmancial instruments were introduced into
the fmancial markets and the broadcast industry, the nature of the financial markets
themselves continued to change. Large institutional investors began to hold larger portfolios
and to contribute larger amounts of capital to the market. Taking note of the purposes and
operation of investment companies, brokerage houses, and certain trusts, in particular, among
these larger investors, the Commission observed that while these entities acquired voting
stock in their own name, they often held it solely for the benefit of other entities. Therefore,
the Commission responded by attributing corporate voting stock solely to the entities with the
right to vote that stock.2o Also, we observed that certain institutional entities were generally
acquiring their stock for investment purposes, with no intent to influence or control the
broadcast licensees in question. Thus, we defined them as "passive" investors. Accordingly,
we gradually increased the attribution benchmarks for certain institutional "passive" investors
(investment companies, insurance companies and bank trust departments).21 Ownership is
generally attributed to a stockholder whose voting shareholdings equal or exceed the voting
stock attribution benchmark. This may be of concern for banks and other passive investors,
which hold stock for investment purposes only in many different media outlets.

8. The attribution rules were last revised over a two-year period between 1984 and
1986. At that time, the Commission raised the attribution benchmark for voting stock from 1
percent to 5 percent, after exhaustive study and analysis, including a thorough survey of its
ownership fIles to determine the size of typical stockholdings, and a review of other federal
agency benchmarks.22 That decision reflected changes in the broadcasting industry and the
Commission's perception of the changing roles of smaller voting shareholders. The
Commission concluded that 1 percent shareholders were extremely unlikely to be able to
exert any influence over a corporate licensee and that their influence was ~ minimis in
comparison with that of fJIIIl managers and of more sophisticated large shareholders with
greater holdings. The Commission also raised the attribution level for voting stock held by
certain institutional investors (bank trust departments, investment companies, and insurance

19 1953 Multiple Ownershjp Rules, 18 FCC at 293.

20 Report and Order in Docket No. 15627, 13 FCC 2d 357, 363 (1968) ("l26R
Attribution Rules").

21 ~. at 369 (mutual funds from 1% to 3%); Report and Order in Docket No. 18751, 34
FCC 2d 889, 891-92 (1972) ("1972 Attribution Rules") (bank trustees from 1% to 5%);
Report and Order in Docket No. 20520, 59 FCC 2d 970 (1976), recon. KJ1U11ed in part, 65
FCC 2d 336 (1977), aff'd sub nom. National Citizens Committee for Broadcastini y. FCC,
559 F.2d 187 (D.C. Cir. 1977) ("1976 Attribution Rules") (investment companies from 3%
to 5%, and insurance companies and banks from 1% to 5%).

22 Attribution Order, 97 FCC 2d at 1003-1012.

6



i-----

companies) from 5 percent to 10 percent on the grounds that their passive investor status
warranted adopting a higher benchmark.23

m. Recent Proceedings

9. In recent years, the Commission has instituted other proceedings that have begun
to reexamine the assumptions upon which the attribution rules and cross-interest policy24 rest
and to determine whether they continue to serve the public interest. These reexaminations
were prompted by significant changes in the video marketplace and the broadcasting business,
including greatly increased competition and the past economic downturn in the industry. In
issuing this Notice to review our current attribution rules, we have elected to consolidate and
comprehensively reexamine these other pending proceedings that directly or indirectly
implicate the attribution rules. Specifically, in 1992, in our NQtice of PrQPOsed Rule Makini
and Notice Qf InquiO' in MM Docket No. 92-51, 7 FCC Rcd 2654 (1992) ("Capital
FormatiQn Notice"), we sought comments on whether we should relax several of our
attribution rules in a number of specific contexts in order to stimulate investment in the
broadcast industry and to benefit new entrants, including minorities and women, who have
historically experienced significant difficulties in securing adequate start-up funding. 2S We
inquired as to whether we should relax our attribution benchmarks for active and passive
stockholders, and modify our insulation criteria as to widely-held limited partnerships,
including business development companies organized as such. We will incorporate the record
from MM Docket No. 92-51 into the record of this proceeding tathe extent that it is relevant
to our consideration of the foregoing issues.26

10. We will also consider in this proceeding the comments received in response to
our Further Notice of InquiO'/NQtice Qf Proposed Rule Makini in MM Docket No. 87-154, 4

23 AttributiQn Order, 97 FCC 2d at 1012-17.

24 The Commission's cross-interest policy prevents individuals from having "meaningful"
cross-interests in two broadcast stations, or a daily newspaper and a broadcast station, or a
television station and a cable television system, when both outlets serve "substantially the
same area." Notice of InqyiO' in MM Docket No. 87-154, 2 FCC Rcd 3699 (1987). At
present, the following are viewed as "meaningful" relationships subject to the policy, which
is enforced on an i'l hQk, case-by-case basis: key employees, joint ventures, and
nonattributable equity interests. Further NQtice Qf IllQlliO'/Notice Qf Pro.pQsed Rule MakiOi
in MM Docket No. 87-154, 4 FCC Rcd 2035 (1989).

2S Capital Formation Notice, 7 FCC Rcd 2654 (1992).

26 In the Capital FormatiQn NQtice, 7 FCC Rcd at 2657-59, we also asked whether we
could, under the Communications Act, and should, for policy reasons, permit the holding of
security and reversionary interests in licenses. We will resolve that issue in a separate
proceeding.
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FCC Rcd 2035 (1989) ("Cross-Interest Notice"), in which we asked for comments as to
whether we should maintain our cross-interest policy in three areas -- key employees, non­
attributable equity interests, and joint ventures. In the Cross-Interest Notice, we invited
comment as to whether we should amend the attribution rules to incorporate the key
employee portion of the cross-interest policy. We will incorporate the record from MM
Docket No. 87-154 into the record of this proceeding.

11. We note that this proceeding is complementary with, and will affect our actions
in, two rulemaking proceedings in which we have today adopted Notices: the pending rule
making regarding the multiple ownership rules for television stations;27 and a companion
proceeding inviting comment on whether we should adopt a number of rule changes and
initiatives to provide minorities and women with greater opportunities to enter the mass media
industry.28 We specifically seek comment in the latter proceeding as to whether we should
relax our mass media attribution rules to help minority- and women-owned businesses raise
capital. Since the content of the attribution rules is critical to issues raised in both
proceedings, we will review the comments received in those proceedings in conjunction with
the comments received in the instant proceeding to assure a coordinated approach to the three
proceedings.

IV. Underlying Principles

12. As we undertake our analysis of the nature and size of interests in broadcast
licensees that should be held cognizable for ownership attribution purposes, we are guided by
basic economic concepts as to the essential nature of fIrms, their control, and their conduct.
We invite comment on our analysis and encourage parties to support their views with relevant
empirical analysis and business and economic theories. We also invite commenters to
propose alternative analytical frameworks for establishing the specifIc interests that should be
deemed cognizable under our various multiple ownership rules. Our analysis will focus
essentially upon the effect that fInancial claims on, and associated voting or contractual rights
in, broadcasting companies have on their conduct.29 The economic conduct of concern to us

27 S= Notice of Proposed Rule Makine in MM Docket No. 91-221, 7 FCC Rcd 4111
(1992). We have adopted a Further Notice of Proposed Rule Makine in that proceeding
today. Further Notice of Proposed Rule Makine in MM Docket No. 91-221, FCC 94-322
(adopted Dec. 15, 1994).

28 Notice of Proposed Rule Makin& in MM Docket Nos. 94-149 and 91-140, FCC 94-323
(adopted Dec. 15, 1994).

29 The various financial claims on a broadcaster may range from the interests of various
kinds ofequity holders, to different debtholders, and to contractual relationships, including
those with suppliers and consumers of various materials and services, such as, for example,
professional managers. Each of these fmancial claims establishes a relationship between the
claimant and the licensee that may give rise to that claimant's ability to influence, directly or

8



relates to a broadcasting company's programming choices, including affiliation choices, and
competitive practices, including advertising pricing. To address these issues with a desirable
degree of conftdence, we will need as much information as is available to establish the
connections and thresholds of concern between fmancial claims on a ftrm and its conduct.

13. Accordingly, with respect to each specific ownership or relational interest
discussed herein, we seek comment on whether the level or degree of ownership interest in,
or relationship to, a licensee would be likely to impart the ability to influence or control the
operations of the licensee, including core functions such as programming, such that the
multiple ownership rules should be implicated. We intend to base our judgment with respect
to each specific attribution limit or criterion considered in this Notice on as much empirical
data as can be obtained, as well as economic and business theories on levels of influence in
business organizations, as discussed above, and we specifically invite comments that contain
such data and are grounded in rigorous economic theories and analyses. In setting a specific
attribution limit or determining whether a particular interest should be cognizable or not, we
ask commenters to address the degree to which we should attempt to accommodate the
competing concerns that have motivated us in the past, such as not inhibiting legitimate
business opportunities and encouraging the flow of capital investment into the broadcast
industry. An important consideration is the extent to which we can and should accommodate
these interests directly, by, for example, creating specific provisions in the ownership rules
themselves. In every case, if the new rule or exemption proposed represents a departure
from our current rules and standards, commenters should demonstrate the justifications for
such a departure. Additionally, in light of our desire to promote ownership opportunities for
minorities and women in the broadcasting industry, we invite comment on whether there are
other attribution rules, besides those discussed in MM Docket Nos. 94-149 and 91-140, that
should be adjusted to promote access to capital for minorities and women.30

14. We seek empirical data and analysis that would indicate the ownership level that
would likely impart to its holder some ability to influence the operation of a broadcast station
in a manner that is intended to be limited by our multiple ownership rules. Also, we seek
data andlor analysis, based on sound economic principles, to demonstrate that changing the
attribution rules would have a significant effect on capital investment and new entry. We
also seek detailed economic data regarding how the capital needs and outlays of broadcasters
have changed since the current attribution rules were set, as well as since the earlier set of
comments were submitted in response to the Capital Fonnation Notice, and any impediments
to adequate financing imposed by the current rules.

indirectly, some aspect of a licensee's operation.

30 In our companion Notice in MM Docket Nos. 94-149 and 91-140, we request current
data regarding female ownership of mass media facilities to determine whether women are
underrepresented as mass media owners.
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15. We are concerned that any action that we take in this proceeding not inhibit
capital investment nor disrupt existing fmancial arrangements, and we seek comment as to
both of these areas with respect to our proposals herein. We also seek comment on whether,
and, if so, to what extent, we should grandfather existing situations if any modifications we
make to the attribution rules, for example, restricting the availability of the single majority
shareholder exemption or attributing nonvoting stock, would result in a new attribution of
ownership to an entity for a previously held interest, and that new attribution would result in
a violation of the multiple ownership rules. Alternatively, should we permit a transition
period, during which licensees could come into compliance with the multiple ownership rules,
as affected by any changes we make in the attribution rules?

16. We recognize now, as we did in the Attribution Order,31 that any specific
benchmark or limit that we adopt will not include every influential interest that might be
limited by the multiple ownership rules. A particular holding or interest not considered
cognizable under our rules may, in the context of the structure of a particular business,
including the relative distribution of ownership interests in that company, permit a degree of
influence or control that should be regulated under the multiple ownership rules. On the
other hand, a rule of general applicability drawn so strictly as to include every possible
influential interest would ensnare innumerable interests that have no ability to impart
influence or control over a licensee's core decision-making processes to their holders.
Weighing these considerations, we preliminarily conclude that our goals of predictability and
certainty can best be achieved if we continue to use benchmarks and specific attribution limits
rather than proceeding on an.l'1 hok basis. Of course, we retain the discretion to treat
specific factual situations on a case-by-case basis.32 Commenters may, of course, address
these basic propositions.

V. Stockholding Benchmarks

17. In devising our attribution rules, we proceed on the basis of certain assumptions.
As noted above, our attribution rules focus on the issues of influence on and control of a
firm. While the potential for influence may be inherent in a broad range of interests, for
economic reasons, equity holders govern or control the management of the firm.
Consequently, as we examine control of and influence in a firm, we should first concentrate
on equity holders and address whether or not particular equity holdings have the potential to
control or influence the fmn and its activities. In this Notice, we invite comment on whether
to revise our treatment of corporate shareholders for attribution purposes. First, we invite
additional comment on whether to raise the benchmarks for voting shares from 5 percent to
10 percent and from 10 percent to 20 percent for certain passive investors. Second, we

31 97 FCC 2d at 1006.

32 .5=, inti:a, Section vm (seeking comments on whether case-by-case oversight is
necessary for certain cross interests and multiple business interrelationships).
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invite comment on whether we should restrict the availability of the single majority
shareholder exemption from attribution. Finally, we seek comment on whether we should
attribute nonvoting shares, at least in certain circumstances.

A. Votina Stock

18. We now attribute ownership to holders of 5 percent or more of the voting shares
of corporations. 33 We do not attribute the shares of nonvoting shareholders, regardless of the
percentage of the equity of the corporation contributed by those shareholders or the
percentage of the nonvoting shares that they hold. 34

19. We adopted the current benchmarks in 1984, based on our finding that the
previous benchmarks had become unduly restrictive as a result of changes in the broadcast
industry and in the investment community. 3S We further observed that a relaxation of the
attribution benchmark would serve the public interest by increasing investment in the industry
and by promoting the entry of new participants by increasing the availability of start-up
capital. 36 In approaching the attribution benchmark issue, we looked to other federal agencies
for analogous ownership thresholds and examined other data. 37

20. We selected the 5 percent benchmark because, according to our examination, a 5
percent shareholder in a widely-held corporation would typically be one of the two or three
largest corporate shareholders and thus could potentially influence a licensee's management
and operations. Accordingly, we determined that shareholders meeting the 5 percent

33 .,47 C.F.R. § 73.3555, Note 2(a). As discussed inft:a 47, the benchmark for certain
passive investors is 10 percent.

34 47 C.F.R. § 73.3555, Note 2(f).

3S Attribution Order, 97 FCC 2d at 1002. For widely-held corporations, these changes
were: (1) the diminished ability of a 1 percent stockholder to exercise any influence over a
widely-held corporation, due to the general increase in the number of small shareholders; and
(2) the decreasing exercise of shareholder rights by their owners due to both the growing
sophistication of company management and the rising participation in the stock market by
people without management sophistication. Id... at 1004-07. In adopting the current
benchmarks, we abandoned the previous distinction between widely-held and closely-held
corporations, finding, with respect to closely-held corporations, that a 5% benchmark was
also appropriate and would eliminate attribution for most noncontrolling and noninfluential
stock interests. Id... at 1007-08.

36 kl. at 1002, 1007-08, 1012.

37 In particular, we surveyed the Commission's ownership files to determine the typical
size and distribution of stockholding among licensees. Id. at 1002-07, 1009-10.
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benchmark would likely have the potential for influencing or controlling a licensee, while
those with smaller stockholdings would likely not have such potential. We found other
regulatory support for the 5 percent threshold in the Securities and Exchange Commission's
("SEC") rules that require the reporting of ownership interests of 5 percent or greater. 38 The
SEC's reporting threshold was intended to protect shareholders' ability to make informed
investment decisions by providing them with timely information regarding potential tender
offers and other potential changes in corporate ownership or control. We concluded that the
objectives of this requirement most closely paralleled in purpose our own objectives in
identifying interests with the potential for significant influence or control. 39

21. In the Capital Founation Notice, we proposed to increase the general attribution
benchmark for voting stock from 5 percent to 10 percent in order to stimulate capital
investment. With respect to this proposal, we asked commenters how we might preserve
investment flexibility while adequately accounting for all influential interests that merit
scrutiny under our rules. Based on the record thus far, we do not have information sufficient
to justify raising the benchmark to 10 percent. Commenters addressing this issue
unanimously supported raising the benchmark,4O but they did not provide us with critical
information we would need before we could conclude that raising the benchmark to 10
percent would not exclude many substantial and influential interests from attribution, or that
such exclusion is warranted by competing needs of greater weight. Specifically, commenters
asserted that the changes in the economic and competitive environment of the media
marketplace since the mid-1980s necessitated revisions in the attribution rules. In addition,
they argued that such an increase in the attribution benchmark would facilitate additional
investment in the broadcast industry while continuing to adequately identify ownership
interests that afford influence or control over a licensee's management or operations. They
did not, however, provide us with enough information on the changes in the economic
climate and competitive marketplace that would justify raising the benchmark or explain and
verify the link between raising the attribution benchmark and precipitating additional capital
investment. Without such information, we are not comfortable raising the benchmark.

22. In partiCUlar, before we could consider raising the attribution benchmark to 10
percent, we would need answers to the general questions raised in paragraphs 12 through 16

38 Securities and Exchange Act § 13(d), 15 U.S.C. § 78m(d).

39 Attribution Order, 97 FCC 2d at 1006-07, 1009.

40 S= Comments of A.H. Belo Corporation d..al. ("Belo"), Great American Television
and Radio Company, Inc. ("Great American"), National Association of Broadcasters
("NAB"), National Association of Investment Companies ("NAlC"), Canadian Imperial Bank
of Commerce ("ernC"), and the Investment Company Institute ("ICE"). Belo asserted that
other federal agencies use ownership benchmarks well above 10 percent to defme controlling
interests of entities under their jurisdiction, although Belo did not sufficiently defme the
relevance of these benchmarks to the goals of our attribution and multiple ownership rules.
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SlII!tI, as well as the following specific issues. While commenters argued that a less than ten
percent stockholding is not, in itself, sufficient to presume that the holder could exert control
or influence over the corporation, they do not explain the basis for that claim or provide any
specific information that would allow us to devise a methodology to assume that such a
stockholder would remain inactive in the affairs of the company in most or all cases.
Moreover, we ask commenters whether such factors as the size, composition of management,
and minority shareholder rights of individual corporations might not be increasingly relevant
where larger nonattributable stockholdings are permitted. We therefore ask commenters to
provide detailed illustrations of the role of minority shareholders in the management of a
corporation. In addition, we seek more detailed information about the impact of minority
shareholder rights on corporate management generally, particularly in those instances where
individual minority shareholders might act in concert with others to affect the decision
making of the corporate licensee or permittee.

23. In the Attribution Order, we concluded that the adoption of a benchmark higher
than 5 percent may result in many substantial and influential interests being overlooked and
that the need to adopt a higher threshold was unclear since every demonstrable benefit to be
derived from relaxing the attribution rules would be achievable in large measure from
adopting a 5 percent benchmark.41 We ask commenters to provide evidence that the specific
conclusions we reached in the Attribution Order are no longer valid. In particular, we noted
in the Capital Fonnation Notice that our prior determination not to adopt a 10 percent
benchmark had been made in economic and competitive circumstances materially different
from those prevailing when the Capital Formation Notice was adopted.42 Do current market
conditions cast doubt on the foregoing conclusions made in the Attribution Order, and, if so,
what evidence is there that, based on market conditions, raising the attribution benchmark to
10 percent will not incur the risks of ignoring substantial controlling or influential interests
that concerned us in 1984? What interests or reasons might justify nonattribution of such
substantial interests?

24. With respect to the issue of facilitating increased capital investment, we seek
answers to the following questions. Is there support for the assumption that an increased
attribution benchmark will result in greater capital investment? If so, how would any
increased availability of or reduced cost of capital resulting from an increased attribution
benchmark be likely to be allocated between smaller, less established broadcasters and larger,
more established ones? Should we be concerned that proportionately increasing the capital
available to larger entities or reducing its cost to them might actually strengthen those
licensees that already dominate the broadcast industry, thereby threatening competition and
diversity? Analyses of these effects at several different hypothetical attribution benchmarks
are requested.

41 Attribution Order, 97 FCC 2d at 1006-07.

42 Capital Formation Notice, 7 FCC Rcd at 2655.
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25. Commission Attribution Rules in Other Services and Attribution Rules in Other
A&Cncies. As we consider revising our broadcast attribution rules, we will take note of the
attribution rules we apply in other services and the attribution rules applied by other federal
agencies, to the extent that they are relevant to our purposes and goals.

26. CommissiQn AttributiQn Rules in Other Services. We seek comment on the
relevance of attribution rules applied in other FCC services. Many of our attribution rules,
including those in most cable and in Personal Communications Services ("PCS") multiple­
ownership contexts, incorporate a five percent ownership benchmark.43 As noted above, we
set a five percent voting stock attribution benchmark for broadcasters based on our fmding
that it identifies those ownership thresholds that enable an entity to influence or control
programming or other core decisions. The other services that use a five percent benchmark
may apply it differently, but they have generally relied upon this fmding in so doing.44 A
critical matter we seek comment on is whether and how a change in our broadcast attribution
benchmark would affect the many services that rely on it.

27. In the contexts of cable operator/broadcast network cross-ownership,4s cable
national subscriber (horizQntal) limits,46 and cable channel occupancy (vertical) limits,47 the
attribution standards are identical to those used in broadcasting.48 Indeed, in drafting these
cable attribution rules, we expressly adopted the broadcast model based on our view that the
purpose of these cable attribution rules is similar to the purpose of the broadcast attribution
rules: to identify those ownership thresholds that enable an entity to influence or control
management or programming decisions (for broadcasters), or the programming marketplace

43 Unless stated otherwise, the attribution rules discussed in this section share certain
characteristics: they attribute all general partnership interests, any entity that exercises actual
working control, and officers and directors of the licensee. One exception to the last
classification is video dialtone, in which officers and directors hold attributable interests only
if they are also shareholders.

44 See. e.i., MemQrandum Opinion and Order Qn ReconsideratiQn and Third further
NQtice Qf Proposed RulemaJcjoa in CC Docket 87-266, FCC 94-269 (released NQv. 7, 1994 )
("VideQ DialtQne Reconsideration"), 168.

4S 47 C.F.R. § 76.501, NQte 2.

46 47 C.F.R. § 76.503(f).

47 47 C.F.R. § 76.504(h).

48 47 C.F.R. § 76.501, Note 2. This has also long been the standard for cable/broadcast
cross-ownership.
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(for the two cable concentration attribution rules).49 Further, Congress has suggested that the
diversity rationale is relevant to cable.so Consequently, we deemed it appropriate to apply the
broadcast attribution standards to the foregoing cable contexts.

28. However, we apply different, usually more restrictive, attribution rules with
respect to other cable ownership rules. For instance, in analyzing ratemaking valuation
methods for a cable operator's affiliate's transactions ("cable rate valuations"), the
Commission considers five percent or more of a corporation's total equity (i&,.., the
combination of both voting and nonvoting stock) as an attributable interest.51 We do not
apply a single majority shareholder exception. Further, we attribute all limited partnership
interests of 5 percent or more, unlike the broadcast attribution rules, which do not currently
apply an equity benchmark to limited partnership interests. As discussed .infi:a, the broadcast
attribution rules relieve limited partnership interests from attribution in situations where those
interests satisfy insulation criteria52 designed to ensure that the limited partner cannot
influence or control the limited partnership.

29. These more restrictive attribution rules reflect the statutory goal intended to be
served by these ratemaking rules: to ensure that consumers pay reasonable rates for
regulated cable service. 53 In this case, then, the issue is not merely influence or control, but,
rather, whether the operator-affiliate relationship is sufficient to create an incentive for cable

49 S= Second Report and Order in MM Docket No. 92-264, 8 FCC Red 8565, 8581,
8591-92 (1993) ("Horizontal and Vertical Limits Second Report and Order"). Moreover, in
adopting the cable attribution rules, we cited the legislative history of the Cable Television
Consumer Protection and Competition Act of 1992 ("1992 Cable Act"), which suggested that
the Commission adopt the broadcast criteria for the cable horizontal and vertical integration

~~ttribution rules. We also cited Section 11(t)(2) of the 1992 Cable Act, 47 U.S.C. §._ ..

• 533(0(2), which directed the Commission, in part, to consider the significant benefits of
industry concentration, including economies of scale and increased capital investment in more
and better original cable programming. Thus, in keeping with statutory intent, we balanced
the costs of industry consolidation with its significant benefits. As a result, these particular
attribution rules set a somewhat less restrictive standard than do some of our other recently
enacted cable regulations.

so Horizontal and Vertical limits Second Report and Order, 8 FCC Red at 8583-84
(k.i1iDi Sen. Rep. No. 102-92, 102d Cong., 2nd Sess. at SO, reprinted in 1992
U.S.C.C.A.N. 1133, 1213).

51 S= Report and Order and Further Notice of Proposed Rulemakin& in MM Dockets
No. 93-215 and CS 94-28, 9 FCC Red 4527, 4667-68 (1994) ("Cable Rate Yaluation").

52 The insulation criteria for limited partnerships will be discussed infra.

53 47 U.S.C. §§ 543(b) & (c).
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operators to impose the costs of nonregulated activities on regulated cable subscribers through
improper cross-subsidization.54 In adopting them, we determined that wider-ranging
attribution rules were necessary for us to meet our goals. We performed a similar analysis
when we adopted identical standards for cable basic service tier rates and equipment.55

30. We apply the same, more restrictive, attribution criteria when examining
ownership in the contexts of cable cross ownership with video programmers, Multichannel
Multipoint Distribution Service ("MMDS"), and Satellite Master Antenna Television Service
("SMATV"). In each case, we have sought to adopt rules that would promote diversity and
competition in general. Regarding the cable/programmer proscription,56 we found that while
the broadcast standards addressed some of our concerns, the proscription had a specific
additional goal: to foster the development of competition to traditional cable systems. 57
Keeping that goal in mind, we found that a relatively inclusive rule was necessary to curb the
incentives of cable operators to influence the behavior of their affiliates to the detriment of
competitors.58

31. In the context of cable cross-ownership with MMDS and SMATV, we sought to
prevent cable operators from "warehousing potential competition, "59 to encourage alternative
providers of multichannel video service, and to promote the development of local competition

54 Cable Rate valuation, 9 FCC Rcd at 4659, 4668. "Cross-subsidization" describes the
process by which a cable operator purchases items from its unregulated affiliates for
substantial sums, then passes on the artificial "cost" to consumers; or by which the cable
operator charges an extremely low price to its affiliates when the undercharges can be offset
by increased charges to consumers. Id. at 4664.

55 More stringent attribution criteria include: stock interests of five percent of greater,
both voting and nonvoting; limited partnerships of five percent or more, regardless of
insulation; and the absence of a single majority shareholder exception. Report and Order and
Further Notice of Proposed Ru1emakin& in MM Docket No. 92-266, 8 FCC Rcd 5631, 5788
n. 601 (1993) ("Rate Order").

56 47 C.F.R. §§ 76.1000-1003.

57 First Report and Order in MM Docket 92-265, 8 FCC Rcd 3359, 3360 (1993)
("Competition and Diversitv in Video PrO&J"llIlmin& Djstribution and Carria&e"), recon.
&WUed in part on other &fOunds, FCC 94-287, released December 9, 1994.

58 Id.. at 3370.

59 Report and Order and Further Notice of Proposed Rulemakin& in MM Docket No. 92­
264, 8 FCC Rcd 6828, 6841 (1993) ("Cable Horizontal and yertical Limits First Report and
Qrde[")~ S. Rep. No. 92, 102d Cong., 1st Sess. 46 (1992), reprinted in 1992
U.S.C.C.A.N. 1133).
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to established cable operators. Again, we concluded that attribution rules more stringent than
the broadcast rules were necessary to achieve these goals.60

32. We also adopted attribution rules for video dialtone, another service designed to
provide multichannel video programming, that were more restrictive than the broadcast rules.
The video dialtone rules hold attributable ownership interests comprising five percent or more
of a corporation's outstanding stock, whether voting or nonvoting. Further, there is no single
majority shareholder exception.61 Like the broadcast multiple ownership rules, our video
dialtone rules are intended to foster competition and diversity. However, the video dialtone
ownership rules are also designed to reduce the likelihood of unfair discrimination by local
exchange carriers. Relying in part on this distinction, we adopted different attribution rules
for video dialtone than we apply in broadcasting. We noted that a nonvoting interest in a
video dialtone provider would create incentives for discrimination, thereby implicating the
foregoing concerns. We made the same observation with regard to the single majority
shareholder exception: a 49 percent voting stockholder in that situation would similarly raise
our discrimination concerns. 62

33. We have established other attribution rules in services that are not intended for
broadcasting: narrowband and broadband PeS, cellular, and the specialized mobile radio
(tlSMRtl) service.63 In establishing these rules, our goals have been "competitive delivery, a
diverse array of services, rapid deployment, and wide-area coverage. "64 We have set the
multiple-ownership attribution benchmark for broadband PeS at 5 percent of the equity,
outstanding stock, or outstanding voting stock of the corporation. The rules do not
distinguish among limited partners based on whether or not they meet certain insulation
criteria. 6S Further, the rules have no single majority shareholder exception.66 Narrowband

60 hi. at 6843, 6845.

61 47 C.F.R. § 63.54(e)(l).

62 Video Djaltone ReConsideration at , 69.

63 See. e.i., 47 C.F.R. § 24.3. ("Broadcasting as defined in the Communications Act is
prohibited" in the broadband PeS service.)

64 Memorandum Opinion and Order in Gen. Docket No. 90-314, 9 FCC Rcd 4957, 4959
(1994) ("Broadband PeS Memorandum Opinion and Order").

6S These criteria will be discussed more fully infIa.

66 47 C.F.R. § 24.204(d)(2).
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PeS service has the same 5 percent attribution benchmark as broadband PCS.67

34. However, for purposes of the rules restricting common ownership of PCS and
cellular licenses in the same geographic service areas, we have adopted a benchmark of 20
percent of the cellular entity's total equity, voting stock, or nonvoting stock.68 In so doing,
we noted that adopting the more restrictive 5 percent benchmark would have failed to
acknowledge the unique history of cellular licensing.69 In this regard, we had earlier set a 20
percent attribution benchmark for cellular licensees, because voluntary settlements in the
initial phase of the service were often resulting in significant, but noncontrolling, interests in
cellular licenses being held by various entities. Therefore, we believed that subsequently
enacting a stricter attribution rule for PCS (and other CMRS) ownership of a cellular entity
would unfairly restrict the access of entities with noncontrolling cellular interests to the
emerging mobile services market, thereby inhibiting the early development of PCS.70

35. We have taken a similar approach with SMR. Thus, for the purpose of the

67 47 C.F.R. § 24.101. Sec Memorandum Opinion and Order in Gen. Docket No. 90­
314 and ET Docket No. 92-100, 9 FCC Rcd 1309, 1312-13 (1994); reCon. mnted in part,
Second Memorandum Opinion and Order, 9 FCC Rcd 4519, 4521-22 (1994). It should be
noted that petitions for reconsideration are pending with respect to certain aspects of the
broadband and narrowband PeS attribution rules. See. e.i.. Petition for Reconsideration and
Clarification, fIled by The Morgan Stanley Leveraged Equity Fund n, L.P., and Morgan
Stanley Capital Partners ill, L.P., on September 6, 1994, with respect to Further Order on
Reconsideration in GEN Docket No. 90-314, 9 FCC Red 4441 (1994) (Broadband PCS order
adopting multiplier); Petition for Reconsideration and Clarification, filed by The Morgan
Stanley Leveraged Equity Fund II, L.P., Morgan Stanley Capital Partners ill, L.P., Morgan
Stanley Venture Capital Fund, L.P., and Morgan Stanley Venture Capital Fund n, L.P., on
October 7, 1994, with respect to Second Memorandum Opinion and Order in GEN Docket
No. 90-314 and ET Docket No. 92-100, 9 FCC Rcd 4519 (1994) (Narrowband PCS).

68 47 C.F.R. § 24.204(d)(2)(ii). However, we have carved out exceptions to this rule in
order to foster ownership by certain designated entities that have traditionally had difficulty
acquiring start-up capital. Specifically, pursuant to Section 3090) of the Communications
Act, 47 U.S.C. § 3090)(4)(0), we have adopted a 40 percent benchmark for small
businesses, rural telephone companies, and businesses owned by women or members of
minority groups. Broadband PeS Memorandum Opinion and Order, 9 FCC Rcd at 5007-10.

69 Second Re.port and Order in Gen. Docket No. 90-314, 8 FCC Rcd 7700, 7745-46
(1993) ("Broadband PeS Second Re.port and Order"), on recan, Broadband PeS
Memorandum Opinion and Order, 9 FCC Rcd 4957, 5002 (1994) , recon. iranred in part
and denied in part, Third Memorandum Opinion and Order, 59 Fed. Reg. 55372 (Nov. 7,
1994) ("Broadband PCS Third Memorandum Opinion and Order").

70 kl.
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SMRlcellularlbroadband PeS spectrum aggregation limits, we have also adopted a benchmark
of 20 percent of the equity, outstanding voting stock, or outstanding nonvoting stock of any
of these entities. 71 By so doing, we promote a competitive environment for all players in the
CMRS market.

36. We invite comment on the relevance of the foregoing attribution criteria, as well
as others not discussed herein, to our consideration of the broadcast attribution rules. Does
broadcasting have unique factors that make comparison with other Commission services
inapposite, or, to the contrary, should we consider our action in other services as
precedential? Is broadcasting sufficiently different from these other services in nature,
function of the service or otherwise so as to justify any differences? Or, are the purposes of
the broadcasting attribution and multiple ownership rules sufficiently distinct so as to justify
any differences between those rules and those of the other Commission services?

37. Other Aaency Benchmarks. In addition to taking note of the attribution rules
used in other Commission services, we also seek comment as to regulatory benchmarks used
by other federal agencies, including those discussed below and other standards that
commenters may bring to our attention.

38. The general 10 percent attribution benchmark that was proposed in the Capital
FOrmation Notice is employed in a number of other regulatory contexts. For example,
Congress has enacted a 10 percent statutory attribution threshold to implement acreage
limitations applicable to federally leased mineral rights.72 As with the Commission's
attribution standards, this statutory threshold, administered by the Department of the Interior,
provides a mechanism for enforcing ownership restrictions applicable to limited publicly­
owned resources.

39. In a different context, the SEC uses a 10 percent equity benchmark in its
"insider" trading restrictions; in Congress' judgment, holders of more than 10 percent of a
company's stock, in addition to the company's officers and directors, are in a position to
make unfair use of nonpublic information regarding the company.73

71 47 C.F.R. § 20.6(d)(2). S= Third Report and Order in Gen. Docket No. 93-252, 59
Fed. Reg. 59945, 59948 (Nov. 21, 1994).

72 One such acreage limitation, for instance, generally provides that no single entity can
"take, hold, own, or control" more than 246,080 acres of land subject to federal oil or gas
leases in anyone state. S= 30 U.S.C. § 184(d). The statute further establishes a 10
percent equity threshold for determining attribution of ownership in connection with these
limitations. k1.. at § 184(e).

73 S= Securities and Exchange Act § 16(b), 15 U.S.C. § 78p(b); Kern CountY Land Co.
Y.. Occidental Petroleum Corp., 411 U.S. 582, 591 (1973).
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40. The U.S. Department of Transportation ("DOT") employs a 10 percent
benchmark in certain reporting and certification requirements applied to air carriers. An air
carrier proposing a "substantial change in operations, ownership, or management" must
submit certain data to DOT to allow the agency to determine whether the carrier will
continue to meet its certification requirements.74 A "substantial change in operations,
ownership, or management" is, in tum, defined to include the "acquisition by a new
shareholder or the accumulation by an existing shareholder of beneficial control of 10 percent
or more of the outstanding voting stock in the corporation. "75 An applicant for a new
certificate must also submit information regarding holders of 10 percent or more of its voting
stock, including whether any such holders are officers, directors, or owners of 10 percent or
more of the stock of another air carrier.76

41. DOT increased this reporting benchmark from 5 percent to 10 percent in a 1992
rulemaking proceeding, stating that it is "principally concerned about the effects on a
carrier's fitness and U.S. citizenship stemming from the influence of those holding a
substantial interest in the company.... ,m In DOT's view, ownership of 10 percent or more of
voting stock "represents at least the potential for significant influence on a carrier's
operations. ,,78 Noting that the "great majority of the carriers whose fitness the Department
monitors are not large or publicly held," DOT found that "requiring carriers to report
ownership interests amounting to less than 10 percent would be overly burdensome without
providing a concomitant benefit for the Department's fitness purposes ...79

42. Other federal agencies use benchmarks higher than 10 percent to trigger certain
regulatory requirements. Section 7A of the Clayton Act imposes premerger notification and
waiting period requirements on certain corporations planning to consummate large mergers

74 S= 14 C.F.R. § 204.5.

75 S= 14 C.F.R. § 204.2(n)(3).

76 S= 14 C.F.R. § 204.3(g).

77 Final Rule, 57 Fed. Reg. 38761, 38763 (August 27, 1992).

78 Notice of Proposed Rule Makin&, 56 Fed. Reg. 27696,27699 (June 17, 1991). DOT
also cited as support for its 10 percent benchmark a statutory provision, which is no longer in
effect, requiring regulatory approval of certain air carrier mergers. kl..; 49 U.S.C. App. §
1378. S= alm 49 U.S.C. App. § 1551(a)(7) (repealing provision effective January 1, 1989).
This provision provided that ..any person owning beneficially 10 per centum or more of the
voting securities or capital, as the case may be, of an air carrier shall be presumed to be in
control of such air carrier unless the [Civil Aeronautics] Board fmds otherwise." kl.. at §
1378(t).

79 Final Rule, 57 Fed. Reg. at 38763.
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and acquisitions.80 These requirements are triggered when, among other things, the entity
seeks to acquire 15 percent or more of a company's voting stock. 81 The purpose of these
requirements "is to provide the [Federal Trade] Commission and the Department of Justice
with infonnation and time necessary to detennine whether a proposed transaction, if
consummated, may violate the antitrust laws. "82

43. In addition, in comments filed in response to the Capital Formation Notjce, Belo
cites a fmancial reporting benchmark used by the Interstate Commerce Commission ("ICC")
that is greater than 10 percent.83 Under these ICC financial reporting guidelines, a railroad
company must use "principles of equity accounting" in analyzing investments in voting stock
of affiliated companies that give "the carrier the ability to significantly influence the operating
and fmancial policies of an investee. "84 The ICC regulations go on to provide that an
investment of 20 percent or more of the voting stock of an investee indicates such influence
in the absence of evidence to the contrary. 8S

44. The strength of the analogy to other benchmarks will, of course, depend on
whether the purpose of the particular benchmark in question parallels our objective in
identifying ownership interests that confer on their holders the ability to influence the day-to­
day operations of a licensee. Indeed, in our 1984 Attribution Order we declined to follow
several of the regulatory benchmarks described above, finding that the purposes they served
were inapt to the Commission I s multiple ownership policies. 86 The Commission instead

80 15 U.S.C. § 18a.

81 kl.. at § 18a(a)(3)(A).

82 S= FTC y. DJinojs Cereal MjIIs. Inc., 691 F.Supp. 1131, 1138-39 (N.D. DJ. 1988),
affJi, 868 F.2d 901 (7th Cir. 1989). S= a1.sQ H.R. Rep. No. 94-1373, 94th Cong., 2nd
Sess. at 5-8 (reprinted in 1976 U.S.C.C.A.N. 2637).

83 S= Belo Comments at 11.

84 S= 49 C.F.R. § 1201.5-2(b)(1).

8Skl..

86 For example, with respect to the SEC's 10 percent "insider trading" benchmark and the
Department of Transportation's air carrier regulations existing at the time, we stated in the
Attribution Order, 97 FCC 2d at 1010, that the:

unifying characteristic of these rules is that they are intended to prevent
intrinsically illegal or undesirable activities [such as collusive or
anticompetitive behavior.] The levels of stock ownership which these rules
variously identify as carrying an appreciable risk of permitting such activities
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relied on what it found to be an especially analogous benchmark used for certain SEC
reporting requirements; under these requirements, holders of 5 percent or more of the stock
of a large, publicly-traded corporation must disclose certain information concerning the
nature of their stock ownership.87 We stated our belief that, as with our attribution rules, the
SEC's 5 percent benchmark was "directed to identifying interests with the potential for
significant influence or control. ,,88

45. While we are not bound to follow another agency's ownership benchmarks, such
benchmarks reflect Congressional or administrative judgments in a variety of contexts as to
the correlation between different levels of ownership and the ability to influence or control an
entity. Commenters should address, in detail, why a particular agency's benchmark mayor
may not be applicable, by analogy, to our analysis. We are particularly interested in whether
the purposes underlying other regulatory benchmarks are comparable to our competition and
diversity concerns, and why that agency believed the percentage it selected reflects a
substantial enough interest to constitute the level of influence or control that implicates its
underlying ownership limitation, and, in particular, whether its analytical methodology would
be applicable to our rules.

46. We seek comment on how to devise rules that are consistent with the
administrative concerns expressed in our section devoted to our underlying principles, s=
paragraphs 12 through 16,.5lijH]., and that would accommodate the principles reviewed in
paragraph 17 SJIIl[a. Should there be an exemption, similar to the single majority stockholder
exemption, for stockholders in firms where management holds some threshold level of stock,
on the ground that the inherent control afforded managers would preclude significant
influence by other stockholders?89 Can our stockholding benchmarks rely on, or take

seem inappropriate models where, as here, the activity at issue -- influencing a
licensee I s programming decisions -- is not only legal but expected behavior by
one with a legitimate investment interest in the licensee corporation.

87 S= Securities and Exchange Act § 13(d), 15 U.S.C. § 78m(d).

88 Attribution Order, 97 FCC 2d at 1006-07.

89 The influence of ownership of voting rights (who holds them and how many) and board
composition on managerial and corporate performance is the subject of numerous studies on
the "market for corporate control." S= J. Weston, CUl., MeriCrs, Restrueturilli and
CO[pOrate Control (1990) for a survey of this literature. Based on the data examined in these
studies, it appears, first, that the composition of the board is an important determinant of
control. Boards with more "outside" directors will likely behave differently than those with
more "inside" directors. Second, the distribution of voting rights and who holds them is
another factor in determining corporate control. Firms in which voting rights are
concentrated in the hands of management will likely behave differently than those in which
voting rights among shareholders are concentrated in an outside party (i&..., non-manager).
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cognizance of, the size of a stockholding relative to others in the fInn? For instance, should
we amend our attribution benchmark to consider whether a stockholder is, or is not, one of
the larger or largest stockholders in a fInn in determining attribution? We are initially
concerned about the practicability of such a standard, however apt, as it appears to introduce
uncertainty into the attribution framework. Under such a rule, whether a particular
stockholder's ownership interest is attributed may change as a result not only of his own
purchases and sales but also as a result of such transactions by others that are beyond his
control. The best course of action may therefore be to retain our longstanding approach of
basing our attribution benchmark on our best possible estimate of what level of stockholding
is likely to be influential, balanced by our intent to avoid attributing interests that provide
only a minimal risk of influence in order to encourage capital investtnent in broadcasting.

B. Votina Stock: Passive Investors

47. In the Attribution Order, we adopted a 10 percent attribution benchmark for
certain institutional investors (bank trust departtnents, insurance companies, and mutual
funds) that we deemed to be "passive" in nature in order to "increase the investtnent
flexibility of these entities and, in so doing, expand the availability of capital to the broadcast
and cable industries without signifIcant risk of attribution errors. "90 We noted that these
passive institutional investors generally invest funds on behalf of others, play passive
investment roles, and are generally prohibited either by law or by fiduciary duties from
becoming involved in the operation or control of the companies in which they invest.9

! To
ensure that these institutional investors maintain a truly passive role in the affairs of the
licensee, we require them to refrain from contact or communication with the licensee on any
matters pertaining to the operation of its stations, and we prohibit such investors or their
representatives from acting either as officers or directors of the licensee corporation.92

Despite these considerations, in 1984, we declined to raise the passive investor attribution
level above 10 percent. At that time, we were concerned that merely voting or trading such
large blocks of stock might affect the management of a company, even if such results were
inadvertent or unintended.93

Additionally, the statistical distribution of voting rights across shareholders influences the
threshold at which the management or outside party holdings begin to control the firm.

90 Attribution Order, 97 FCC 2d at 1013.

9! Attribution Order, 97 FCC 2d at 1012-13.

92 Attribution Order, 97 FCC 2d at 1013-14. Moreover, as an additional safeguard, each
licensee is required to certify that no such investor has exerted or attempted to exert any
influence or control over any of the affairs of the licensee. kl.. at 1014; FCC Form 323
("Ownership Report"), Instruction 6.

93 Attribution Order, 97 FCC 2d at 1013.
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48. In the Capital Fonnation Notice, we proposed increasing the passive investor
benchmark from 10 percent to 20 percent.94 The commenters who addressed this issue
unanim9usly supported increasing the voting stock attribution level for passive investors. 9S

The Investment Company Institute ("ICI") and most other commenters, for example, argued
that in the case of passive investors, there is little cause for concern regarding the possible
exertion of undue influence over licensees since such entities are passive by nature and are
solely concerned with investing in companies, not controlling them. We are not, however,
comfortable raising the benchmark based on the record thus far. We invite commenters to
delineate what specific assurances we would have that passive investors that hold large stock
interests cannot or would not exert influence or control over broadcast licensees and that
raising the benchmark would therefore not exclude from attribution holders of interests that
have a significant and realistic potential to influence station operations. Are there common
factors, intrinsic to all passive investors, or institutional or other safeguards that could
provide such assurance? Moreover, the comments do not, in our view, dispose of the
concern we have raised regarding the impact on corporate decision-making that could result,
even unintentionally, by the trading and voting of large blocks of stock by assertedly passive
investors. We invite commenters to address the foundations of the Commission's concern
about the possible effect of large stock trades and whether there have, in fact, been any stock
transactions of this nature. If so, how substantial have such stock transactions been, and do
the costs of the exclusion·of such interests from attribution outweigh any potential benefits
that might be realized from an increased attribution benchmark?

49. Additionally, while commenters argued that a higher attribution level for passive
investors would significantly increase equity investment in the broadcast industry and would
increase the availability of capital by giving passive investors greater flexibility with respect
to broadcast investments, we seek additional comments on the degree of increased investment
that would likely stem from any adjustment of our rules and on the need for such increased
investment.. Most commenters favoring increasing attribution levels, for example, contended
that passive investment in broadcast entities is limited more by the Commission's attribution
rules than by the fmancial resources available to such investors.96 However, we would like

94 Capital Formation Notice, 7 FCC Rcd at 2655.

9S S= Comments of CC Capital Corporation, a MESBIC ("CC"), National Association of
Black Broadcasters ("NABOB"), National Association of Investment Companies ("NAIC");
Minority Broadcast Investment Corporation (liMBIC"), Santarelli, Smith & Carroccio, a law
firm ("Santarelli"), Belo, NAB, Great American, ICI and crnc.

96 In this regard, we note that Great American stated that under our current attribution
rules, increased broadcast investment triggers IIburdensome II new FCC reporting obligations
for additional attributable interests held strictly for investment. There is no further
explanation as to why this alleged burden is significantly or directly responsible for any lack
of investment in broadcast properties. Parties may wish to provide more information in this
regard. Moreover, we emphasize that any increase in the current attribution levels, which
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commenters to discuss in greater detail whether they think: our present rules inhibit
investment, and how modifications of our rules might encourage further investment. 'n

Additionally, the commenting parties did not adequately address our concerns that any
increase in these attribution levels not implicate our concerns about the potential for
influence. We request additional empirical and other data, where appropriate, on the above
issues. In commenting on the appropriate benchmark for passive investors, parties should
continue to bear in mind the points and concerns raised in our section delineating our
underlying principles. Finally, if the benchmark for all investors is raised to 10 percent,
does that reduce any need there might be to facilitate broadcast investment by increasing the
passive investor benchmark?

50. Several commenters raised a closely related issue not discussed in our Capital
Formation Notice. They requested us to further expand the passive investor class to include
other institutional investors, such as pension funds, investment and commercial banks, and
certain investment advisors. Commenters indicated that such institutions invest solely for
income and are not interested in influencing or controlling the management of the companies
in which they invest. 98 We do not intend to revisit our decision of 1984 in order to broaden

would result in expanding the class and nature of nonattributable interests, may require more
reliance on disclosure to the FCC of such interests so that we have adequate information to
be assured that our rules and policies are being met. We therefore ask parties to address
with specificity the safeguards that will be necessary to ensure compliance with our rules
without placing unreasonable or unnecessary burdens that may in fact impair further
broadcast investment.

...., 'n For example, Great American stated that one of its passive institutional investors would
·~'1iake additional investments in other broadcast entities but for the restrictions placed by the

current attribution rules. This, however, is too anecdotal and isolated to provide adequate
guidance as to whether raising the benchmarks will result in a more across-the-board increase
in the potential capital that might be made available to other broadcast entities. Moreover,
crne, although supporting an increase in the attribution levels, did not believe that it is the
current rules that are responsible for undercapitalization of the industry as much as the fact
that such investments are unattractive because of such factors as the volatile nature of
broadcast revenues, both across and within individual markets; the rise of alternative
advertiser-supported media such as cable; and that many markets have too many media
outlets to support existing broadcast outlets. Neither of these commenters, however,
provided that type of detailed and specific data to enable us to assess how specific
modification of the current attribution standards will directly result in increased broadcast
investment. We invite comment on what specific attribution rules or other factors may be
inhibiting broadcast investment and what specific rule changes might reverse any such
problem.

98~ Comments of Great American at 2; Reply Comments of crnc at 3.
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