#% 2%-24.  Bgain, these two statewments are
wenk bosousistent. Boeth reflevt Mes. Cowingbon®s inabiliby to
recall whether she prepared the notss in ons sitbting oy twoe.®

S ra

<

2%.  Four Jecks iz egually insfisvtive in ity atiewpt o
sast doubt on the besbimony of Me. Bery and Mra. Oovingbon by
mamfacturing suppesed ipconsistencies betwsen thelr stalenents.
Booording to Four Jacks, thely ten tw&wny sonflicts in inporban:
regpects. ¥ Four Jecks Findlinge at 72, Four Jacks, howsver,
cannot establiisbh 2z simgle lpccosistency on & material lsaue.

4.  Por exawple, Pour Jacks bighlighve 4iffering testimony

i3

-9 as an “impoarbtant? confliion. Four

Jecke Findings at 24, Been assuming this podnt wers somghow

&

velevant, given that ¥re. Covington testified that the 1882 nobew

wers dropped off at the stavion, sod nob pesraonally hawdsd to Mg,

7ocould nob

ey wWere nors

£ 23 . . . .®

5 that ¥ {olounsel
o1 Lo BABWEr

on . . . L Pour
ained elivber in

?.%z Jaak& #ing
PFor Bovipps Hows
additional gue a?igm in
Jacks Pindisgs st 24 n,v¢ E

pogsd findings or ab %x@, : ssition whabt
addivional guestions 1t night ask th 43 2 Ly o this
procseding v, for that watber, how the sf detail in the
1822 nobtes arg any velevenes o bhs mazt&rw gt iawue. It was
for this resson the cr}qu Howayd a%m o allow sounsel for
Poar Jacks Lo montinue Lo ank repeti qwastAJMH abyout
immaterizl metters a4t a time when Lhe }v%ilumlnﬁ wag keeping
Mra. Covington from the hosplital baed e of her q&r?vusiy il
nushand.  Sen BEIE ab 130.

s
3
3



Bary, e, Barrs aswungsicn that Brs. Cowington dvopped off the
19%% noves hersslf is havdly an aot of deoeib.

Bary and ¥ry,

7%,  Pour Jacks also suggessts Lhat

Dovingron pressnted conflicting testimony sy to whethey they

digoussed the 19%2 nobtes sfter Mre. Jovingbon gave them to Ms.
Bary. Four Jaoks Plwelings et 24-2%. There was ne sueh
sopbtradiction., ®hile ¥Me. Barr testllled that furtber discussions
did soour, Mrs. Cowingion’s festimony was only that she 4id nob
reosll wuch dlsouesions. BHIS at 4-7; SHIS at 44-48. Hey
insbility to weosll s undersooved by the following sabatement:
I dont peanll,
shout bhe nobtys
har ., Bpeg @xsat;ﬁ-% t“at
we've talking el e of yesvs later. I cannob
recall that. But I »an Lﬁll you nad Bmily agked wne

anvihing T would have soswered her. 1€ ghe needed
Ciari”;‘ﬁhhbh I owold hawve gilven 1t to her,

SHA8 at 48. Thus, Pour Jacks’ stabemsnt thabt Mg, Covinghon
disputes that there were digousgions® is in erroy. Pour Jacke

windinge av 8.2

8.  With respeot o the grodustion of vhe Covington netes,

Powy Jacks suggests that Me. cted herself in hey

H Siven that Mre, o ohen oouid not . wﬁ'?h&x she

gand the oot
wy bLhew to ber,
ld‘naﬁ me ariﬁ ?0

< sed
% seytainment
Tﬁus, aiwhvaga Ma. Bary
she had discussed with
notes, Mrs, Covimghow’ s
et 24 m&: digousesd programming i

o

La &&aﬁflﬂﬁﬁ imothe 3
wd progravming ag o
. Cguzzgtaﬁ afteyr reg
araﬁmmemg thnt 9?' *vd W
both predictable




24 divect testimorny when she gtared, 7 do not resall sending

Pt

Mp. Covipghon’s 1392 noves to Rakey & Hostebler, although I now

o

27.  Pour

i

bmow that I sent thewn, also.?® Your Jaoks ¥

&

ndivgs 3
Faeks prbes that

Provicusliy, hows

: ; weition, when
aoked 3L sb

that abe had
”Z émn‘“

i nething incopsistent about
lute Ms. Barr‘sm repsated
agawgriions that while abe kpows from the June 85, 1933,
pemorandun that wap Found with the notes” that she ah“°o§$1y
sent thew o ooungel, she bas no reoglilection of doing

37, Purbhermors, the Juns 25 semorandum duss not provide

mentary prosf,” as Pour Jacks olaims, thst *Soripps Boward
aw precisely where the Uovingbon notes werw.”  Four Jacks
Pindings ab 77, Ib proves only thab Sorippe Howard, through Hs.

Bary, kpew whers the 1382 Jovington nobtey were on Junsg 2%, 1883,

*

*\
£

Surippes Howard has never claimed that it never knew wherw the

XY
1892 Cowimgbon hobes weys; it hae slslsed only that because Mo,

Bary d4id net Csending the notes and oould oot find then

the file where

i in Beptembeyr 1993, she

shroved thewm, To the

et gh had 4

i
i

gxtent chat ¥Four Jagks is

alleging misrepressentation on the basis of the conduct of Borippw

b@cauﬁ&
b@ﬁw?m L&@ Br& wﬁimg
,WE wo bhe partissg,

ik %&&&d ﬂif
dJudiye, anﬁ it

2%




siding Judge’s previousw

Howard's ooungsl,

§ks
%
oF
&
o
ford
2
o
23
T
bt
&8
0
i
5%
%
bl
4]
13
3
i

siw existe for gush 8 olatwm.  Sou

Conddey PO $EM-1YT {releansd Mareoh 18,

8. fIn an ill-advised abtempt bo find any facbs o uppor
it wmisrspresentation olalm, Four Jdacke haw resorted to using the

Fuly 13, 1993, lsbtiey

{ﬁ
i
F

rown Benoeth O, Howard, Jy.. bto Martin
beader as indgpendent evidenne of %;ﬁxamr&bemﬁ&ﬁzmﬁ by Zuripps

Howard.

Thin aptsepted wse of
Ehe July 13 lsibewr, however, is divectly costrary to a ruling of
the Presiding Judge. T, ab LIET-2%. The Presiding Judge

admivted the letter--in 1ilgbt of the obinuii

7

ioms of Boripps Howsrd

and the Buresu that it was irvelevant--golels

Bave's tagtinony. Id. ¥s. Bary’s testinony
aryor in the iaﬁtm-' egarding ¥re. Covingtop’e title as an
indicator that abe bad neveer gesn the letbey before it went out,
Fd. Siven thig sols purpose for ite sdwission, 1t is improgsr of
sur Jacks to abbempt to uwse it ag affirmative svidenve of
minvepreasentation.

2%, Purthevmors, Pour Jecks' discussion of this lstier

borders up the absurd by atiespting to make an iggus of My

i

it LE whe had

rae

g failure to speoulste in hey btestisony th

«

raviewed vhe lebtver before it way sent, “whe would have poryected

the incorrect implicavion s bo the vear

oF

nabeg wers prepaved
the incorrect stabtewent that *[Lihese nobds were not vetainsd

e



Four Jaoke Piodings ar 31, In

estified ther she would have corvected
ingten’s title, she was obvicusly doing
sporting her testimony {in the previcus

st believed she had pot aseen the leiter before i

Por Yooy Jacks to find fault with this

<

wan nob an all-inclusive ligt of the svrors

in counsgel’s lubter defies cumprehension, sspevially because the

Presiding Judge sustained Bovipps Howsrd's cbijection on this very

o

spue 4t the hBearing. 7. ab 1585-38

§

3. Pour Jackes sliso criticises Ma. Bary separately for not
revealing the syrovs in the July 13, 19%%,. letter until hey

September 1394

veot bestimyy. Pour Jacks Pilpdinge at 32,
Fireh, Pour Jacke’ abttenpy bto hold ¥a. Bayr ?@%gﬁﬁﬁibi% far a
intter bebtwsen sounswl hes properly bessp redected by the
Presiding Judge as ingpprogriste.  Sse T, st 1%88-37.  Beoond,

Four Jacks d4id not need Ms. Barr’s tesilimony Yo be aware that

distinoticn bebwsen the potabtlionyg in M. Covingbon’s
1991 calenday, which Mrs. Covisgton unforiunstely lost, and her
5492 nubes, which wers wmisplaced and believed lost untll Pebruayy

E
12%4. When 2 vopy of the 1952 Covipgbon nobeg was prodused to

#

Pour Javks in Pebruary 19%4, thely sxisgtence and contentsg becaws

vesdily apparent. Purtheyr, ¥Your Jacks bhad been repsabedly

L v

gdviged by Scripps Howsrd and the Buresy thet the Julv 13 lsthey

wat ingsesd of *ealendar? well before Ma,




-

33 .10, While Pour Jackes vefusgs to oredit this

)

innoosnt swplanstion of the errorg in the July 15,

stter, it has failed to ewen sugesst a oradible
#lternative o thess faota.?
31, Fimally, inm ites atiempt Do abback s, Barris

cradibility, Pour Jacks wbates that

Pouy Javke Findloges sb 39, In addition to Mg, Barr’s testincny
being no doubt a correst svatement of hey underwtandisg of the
igsue--and nob ab unressonshle oue--again Pour Jacks is

£3

dbhle for the contentg of &

avtempting o hold Me. Barr respons
plesding prepaved by attorneys. The dlscovery response wag
vrepared by Soriges Boward's counsel, who had devermined thay the
1992 nobtes fell suteide the vime pervied coversd by the dooumant

raguast,

¥areh 18, 15324}, st 3 n. 2.

32, Sontyrery bo Fouy Jacke’ deseripblion, Me. Bary'as
costinony st hearing 934 not Ysubstantislily contradicn® heyw
Pebrusry 15, 1294, deolaration concerning her disvovery of a copy

of the Covington notes. FPour Jacks Pimdings ab 72, To ths

5 et ren a%;an i i ;
§4M~1?i iraleased Maroh 1%

24




snt that her testiveny differs from the declarstion at all,
Ma. Barr guickly resolved the “conflion® by exglaining that her

Smrigration, which bad Peeyn taven wuoh oloser in time bto the

S 2

digoovery of the oubes and was g move velisble reflestion of ey
wmEmoTY, wag aocurste. 7. at 18546-8Y. Pouy Jacks asesrvion that

Ity the time of

b'f-z
Ry
&
5
PR
L
3]
£
S0l

.. . B BaEY
veslived that her koowisdow of che nend was a handicsp™ is purs

ausciation g wney

205

cortad by either loglc or the recerd. Four
Janky Findings at 50,  This wmeworandun desoribed the calesndavrs
and other metbere ag well sy the 1%9: Covingbon notes, and ite
regolisonion by Ms. Bary would poge no "handlonp® whabgoever.
Four Jacky' despriptlion of her Suptenbsr 1224 hearing testinony
ag *diggswbliing! i slwost somical fashion before finslly
comreding that the Pebousry 15, 1924 Declarsbtion was oorrect® ig

inappropriate, issulting, and unsupported by any rationad

e

interpretation of ¥Ms. Bary's begbinony

e

=

. Hs. Bary ghabed:

ate bhet st the time that 1 sigped this
x&im Declarabion was tiwe and correst, s
Liew Lo bﬁ bhe mame.  That wag wy--
found this that was wﬁaa
% 5 tmrk What I'm trving to stats
ﬁa gu& &u&&y; %anw ma“? ¢ laksr, ig vthat I just siopl
don’t remsaber wha“ specific infermation I was looking
for. I van wake an sssuwpbion that I waz looking fop
some informatiopn that was in this particulsy memo, but
I don’t remewber todsy that that 'z what I was looking
for. Clsarly, on Pebouary 15th I may have had a
glightly betier senory sinoe 1t was, vou Xoow, aboul a
week Laber from the ﬁmwa vhat I originally found the
infoysation.

T.ost LE54.  Thiw vegponss iz nelther dissenblsd nor vomical, and

Pouy Jacks’ desoription of it ig mervely another instanes of Pour



Jacks’ attenpbing Yo wmake its case with colovful adisctives in

Liew of faote Y

ke atraches soms significsnre to the fast thet

¥a. Bayy's Februsry 15, 1994, declisrabion states that in response

v a guestion from Stephsnie Abrutyn, she “impedistely® rasched

for the file entivled "HEMOS T0 BgH, " while Mg. Barr's direct
sewbimony onits the word *lmmedigtaly. ¥ Four Jacks Pipdings at

3%-38. ¥our Jacks

Baddn, YHME. Barr admitibed thabt she had not

afn any atbempl to look fox

n

FEEE

53

ﬁ

tha Covisgbon notey after Four

Tiled ite Motion bvo BEnlavge Ifsgsuey unpil Fouy

Jacks Findings abt 3%, The ingowt of thie paragrapd

swibiie. Fiwet, it is ilurelisvant whetbher Ms. Barr

resched for the fils in guestion, and the omission
of the adeerdb in her divect cass tesbimony doss nolb, a8 Pour
daoke implies, crsate & oonbradiciion. Ssoosl, the speed with
which Me. Barr opensd the "HEMOS 20 Bs¥® file gun Pebrusry 5%,
1%, besvs no orelationshiy to whebbher she gearched for the 1392

Cowington nobes prioy o Pebousyy 2. Thixd, the terminology ussd

by Pouyr Jaoke is agsin nislesding. By referring to My, Bary’

tegtimony ad an adwiagion, Four Jacks suggesty aumething devicus
in Boripps Howard's failure to look for the 1992 Covingbon notes
prioy to Pebrusry 2. Bub there lg nothing deviouy asbout it--

ut il M. Beer seoidensally loosted the June 23 smemorandum and a

%

_prﬁzﬁg the ¢
sONYS a4p ﬂ@li
axist . Four Juo

and



;"‘t’

gopy of the ng nere wag ne reéason for ber to lonk, becsuse

she believed the nubtes

had been discarded. Purther, the phrasing

ales impliws that ¥, Bary dig wake sn sbtewpt to ook for the
notes on Pabruary 2, a suggestion that is flanly contradioted by
Wz, Bary’s repestsd teavimony that she Found the notes

fortuliton awy

34, ¥Four

caad conclusion vonoeraing the
diaepvery of the copy of the Covingbon notes le eqgually

Bensensiosl

FEE e R #
icuaxw ﬁﬁﬁ Fete
Borinpe Howss

»

Fespr Jaoke Findinge at T9-80.  Four Jacks doss not explaln why

shis is the

donl explanation,” oy how it ig even any

at a8il. A& far soye logliesl saplanation ig the one

appens Lo be wruthfel. Soripps Howsed did not logabe

she notes becauss it ressonsbly believed the nobtes had been

>Lm'ﬁhat&é £
L ountil they

a

?Q@mr@ﬁ Lagr the issus
Howard oould not QXJduﬁed the notes until that time.

27




385, Pour Jeoke’ stabemsot that the box sontaining the 1383

Coringbon nobtes was not labeled Lo in

%, Pour Jacks
Fiwdings abt 49,  The box was lubeled, "Dooumente sent by station
st b pyoduced beosuse oubalde tiwe perlod or hecause work
proshuot . ® T, st 1533 Indeesd, this label supports Sovipps
Hewmard’ s position: It conflrme the gerfeotly logical resson why

Gorivps Howsrd e counsel 414 nob produce the 13%2 Covingbon notes
aud subseguently furget about thelr sxistancs.

36, FPour Jacks® eifort bo portray Brett Eilbourne, the

Tegal assistent whn digooversd the June 25, 1893, memoyany

# Lisr ie partivelerly absurd. Pour Jacke insiste that it is

“imooncedvable” that Mr. Howsrd's ssorebary would bell Mr.

o

Bilbouwrne to look for 3 mewmorsndun with g ”r@ﬁgh date” without
giving hiwm 2 copy of thet meworandusn, amd that My, Kilbourne
wonld be looking only for the June 25 sewmcvsndum, apd not for the

Condington nobes.  Pour Jecke Plodings ab 80, Nothing iz

vinconseivable® about any of this bestisony; fovr that wabiery, o
the axbant ¥y, Bilbourne’s mesory was wacleay, 1t ie hardly
sinconseivable® that s lagsl sesiviant who wag asked to lock fox

aome documsnts with

s understanding thedlr slgnificanee might not

o

somenber the episcde in vivid devsil sewen montbs afier the fect.

T

The only asspect in this seguence of svents that is
“inoonceivable® is thet Pour Jacke wmight genuinsly belisve

Hovipps Howard and guged in such a wide-




rangloy conapiracy bo conoeal the 1397

ai sssistant would have reason to commin

periury about the clroumsiabcws surrounding their discovery.

Y. Wnile Four Jaoks

85 eRplanst

prasent any cchevent aslbternative axplavstion. It trunpets
wopszistent incongistencies in testimony asbout faote bthat sre nob
in dispute and mekes vague referencey bo plotting on the part of
Soripps Howsrd, bub it never offers z rational thecry as to which

actys Borippe Howard intentionally misvspresunted, who made the

deoieion to nigrepresent, how sany iodividuals were Yin on® the

denision, why all of the docupents Soripps Howsrd allegediy

sventualily discloged, and, most imgeoriantly,

whye Beripps Howsrd purportedly went o such grest lengths bo

*ti’

erpubrate the alleged miscewnduct, Thus, any credibiliny

pest bong Four Jacks way have with respest bto Soripps Howard's

axplanmstion pale in comparison toe the guestione left unstgwer

by Powr Jacks’ theory of the cass.

ralianus on &

$88 ¥.34 38

misplaved. & Four Jeoks nobes, Sarden

withheld svidence ssbablishing the date of its crganisaticnal

meeting. ¥ Pour Jacks FPindipgs st 81 femphesis added) . Four

Sasnn

RN

Jaoke oould rely on the Sar

deliberately withheld evidence. Scrippe Howsrd, howeveyr, did

3
W




w1

e

menks b bHe contrary,
when analvzed for thely logic and compsred o the favbs in the

ivy wmore than blugte

3%, In sum, Bori Hourd did &QL inditiaily producs the

a2

S8 Facwsimiles bavauee 1t 414 nob coosider then respongive and,
i owddiivion, believesd then Lo have been digoarded: sy soon a8 it

&

e aware of Pour Javks’ dntsvedt ln the faceiwilewn, it

searohed for them sgsin, found thesm, and produced thew., Soyipps

Fa

Boward 4id not indvisily produce the 1892 Cuvingron nobes because

it did neob copwider vhew vespongive: when the issus arcws again

monthe latey, Scovipos Howsed belleved the 1992 Covington notes

R

nad been disenvded; and when it discovered thet they atill

e

sxisted, it produced thew imwedistely. These acte havdly qualify

s intentionsl misveprssentabion or lack of candor, and they

£
343
@
i
o
R
2
3
2
&
il
%
4
¢.?.
e
ey
R
&
tob
i
i}
t:«f
f.m.

ifigation of Zoripps Howard,

T. HISRERRESRWTATION JSSUN AGAINST FOUR JAORR

iy agalnet Fouy Jaoke, Four Jacky’

Y and common Sénge.  Firar, FPouy

net oonzider themselvey employses
of Sinclsir.  Bazsed on bthe resors in this cage, Qﬁﬁh & vonbesntion
iw prepostervus. It is conbradictad by the welght of the
swidence, including the candid testinony of the threse Swmithe
themeelves abt the 1993 hesyisey. Thus, this argument spounls Lo
ap iil-advizesd effort by Pour Juvhks’ soussel o inpssch theilry own

ciisnts . Hob surprisisgly, given Pour Jacksz® insbiliny to



veconoile vhie dncrsdulous olaim with the yveuoord, Four Jacks?

findings simply omit key pesbtimony £

s ity own principsls and

Q“
s
&
=
i‘:‘ix
B
¥
&
2
=

obhsr orucis

4% . EBeoond, Pouy set fTorth g varisty of

are lyvelevant to the pending
ieauw. Poy exsmple, Pour Jacks vonbends thet the these Smiths?
own desoription of thely state of wind with respeet Lo the
integration pledges i the wnly svidenve relevant to the pending

migvepresentation iesue. Four Jucks makes this avgumsnt despite

saiding Judge’ s earvlisy

of thig wary sans proposition. This srgument iz aleo

fed by the three Ssitbe’ charscterization of themselves
an saployess of Bipoisiy st the 19%% bBesring., o can only
copsiude that this theory iu offersd sgain beoause Pour Jaoks
hopes o convinoe the Presiding Judges that the bhrse Smithe’

state of wind is nov sugoeptible to prosf and thus no inbend to

denmive onpn be B

&%, Pimally, Your Jdaoks s b temolve the issus in

the favory by arguing that the Swmithe have sufficiant times to

2

hWonor thely comeritwent to Uhannel ¥ oand to Sinolsdr. Bush a
comtention ig, howevey, iryeslevant Lo whebher Pour Jacks
migvepregssnted or lacked cawdor regerding the three Suith

2

pledges to resign thely then-cuyrent ewploveent . Four Jacks here

o

igned o dlsyraco

- ;\\‘

han offered yeb another theury spperently den

Tyom the obvious swd lzreconcilable conflict convernissy g centyal

elewment of ite cowmparative éage, a conflict which sandates Four



Juvks’ disgualificstion for its principals’ plain

%

wigrapresentation and lack of candor in this @ram@aé&ﬁg

4%, Vour Jacks” powition that vthe thres $wmiths 4o not

conaider themeelves anplovess of Sinclaiy defice belisf and

Buch an srgument i contrary to the overshelming

welght of the evidense presented st bhesring.

Pindings ab 431-45, 87-%4. Pour Jaoke’ findings simply ilgnors the
ey vestinony snd evidenve which esteblish that the thres Smiths
vegaerd themselves sg emplovess of Sipolair.

44, Iwo examples 1llustrate Four dacks’ selevtive
regitation of the facks. The fireb and yérh&@a the wmost
sgregious omisvion in Pour Jacks® 1ig-psge findings is its
failure to even wention vthit sach of the thres Swithy testifisd

3

st bhe 1993 hesving thet ke iw an esploves of Binclair. See

3

Fovipps Howard Findlngs st 41-48.  Pour Jacks’ failure bte address
apoeven include such obviously relsvant state of mind testimony

in dite Findings demonstratss thet Pour Jacks ig unabls to

w$hid vestimony offeved by its princgipsls before

Creek. Copmunicationg

By, Laxis 33065% ab s17 ipsge 7 oof oopy

pe Howsrd's Proposed Findinga) (D.C. Clr, Hoe.

£2, 19543 {agyiiaaﬂﬁfa stoempl to rebract thely pricy frvank

a2
£



Beoond, Fouy Jaoke’

fimgdings 14

ikewise meglest o address bhow 1L s nhat Pour Jacks?
ooy Application refers o Robert and ¥redevicok Swmith sy ewmploys
wE Gimolaiy. Sovippy Howard Piodings ab 4%,

45, The osizsis

racial Facts frowm Four Jao

indings ie partiouiasrly gléving givern Shat the Presiding Judye
reiisd upon this svidence in ordsyg both adding the

migrepresentation issus and denving Poury Jacks” Mobion for

Summary Deolsion. gl Sxder POU 4M-51 (Feb.

T, 1uS4Y, ab 3-%; Mesooandum Coinion om

W B4AM-248  {(Bpril

1. 1894}, at 4-5.%

e
o

4% . Pour Jacks’ omiseion of thess oritiesl fscte in its
Findinge can only be viewsd ag an abtespt bto distort the recprd,

Indead, the omiggion of vhese Factd ig noospgary Lo Fouy Jackg”

ayvongously portray Seripps Howard as basing itd vage solely on
chird party characterisations of the three Sninhe” employuent
sratusr ab Binclair. It repeasbedly olsinmg that SBorippe Boward has
fovused solely upoh an "wfiicialy definition of the term

Famelovment ¥

. Bour Jacks Pindings ab 85-488. Such a

ziaim is, howsvey, cosplstely disingenucus because it lunores

3%



that the thrse @il “ﬁ&tzf&&ﬁ before Lhe wisrepresentation
iwewe waw added, that vhey are emplovess of Sinclsiy snd that
Four Jacke’ own Applicebion desoribes twe of the Smibths as

swployess of Sinolsiy.

R

4%, Dwe to itg oniavion of orucial ewvidence, VFouyr Jacks’

£

Fiopdivgs ave Fatall

o
2
b

Flawmed and capios be ovedited as ovedibie or

complete. Ay FPouy Jacks has failed o rabub or pressnt any

le intwrpretation of its primcipals’ testinmony abt the
1895 hearimy and dte own Appliiostion, this evidence is entitled

v grest welght .

4%. Four Jacks hag put forth no evidence o support its
slaim that the three Smithe are nob ewmployess of Sinclair, save

vhe asslf-mervitg Ssolaraticns of the three Smithe sfter the losus

’a
2
?33:‘
o
t:?”
&

back of such evidens

{-Es

W ie probative of the falsity

and abgurdity of Fouy Jacks’ position, egpeeially given that Pouy

Jacks basg the burden of preof on this issue.

4M-51 ireisased Feb. 1, 19%4), at £. Despite the

thyee Smithe have svailable 1l of thelr own
poreonal pecords and the business revords of Sinclair, they have
wrt Introduced @ single ducuwent bo zupport Four Jacks?

outlandish position.” Four Jacks aleo hae nob providesd

* Fosr J&ak@*

éﬁ 2?3 e” u@oﬁ by ?;hf

Fhomra” arnd to thelr “ﬁkwﬁuiiV& 50




tesbinony from any witness Lo support its prepostercus olaim ther
the Smithe do net congider thewmsslves suployaes of Bisclair,
gther than the self-gerving declsvaticns of the theee Smiths,

£
RS

t«i’o
?}7}

wey Four Jacke’ burden of proof on this lsgus, the Saithe’

congpiowous deoistopn not to intvoduss such svidence ig worthy of

73

. Bee B

bas

Gobamaky, 8 P00, Bod $24%, $244-45 {Rev. B4,
19831 {parbty gleen burden of proof and the burden of procesdin
where it hae knowlsdge of Facts at issus) B

34

4%. &s to the three Swithe” curyest olads that they are not

fabrication adépted for purposes of this caws. When ouestlioned

wearing - -where thelr soployment status wasg

motive bo lie smisted--sach of the thrse

characterizing hineelf ze an suployves of
19%4 nearing, Four Jsoke was unablse to

nas where the thrse Smithe bad represspbed to

sy persop or entity that they are nob employess of Sinclailr.

weuv S ket
: ; : th& e
F BmLLE Ve $%% &1 S ”L ?3 e 3&»&% believes ig
y%&v&;l ar bhie issue but without any fastual sy
cxw of dovuments o tws*xwmﬁy From third parvhies. Indesd,
v ~v gvidence offered by Fouy J&”ka, vhe selifi-serving 19%4
e gy of the bthres Smivhs, is iz povoncilably incongisbsnt
wiﬁﬁ a&& vewt of the reoord, ismclsding vhe three Smiths’ prioy
candid testimony ab the 1383 heaving.

&
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A%

if‘i




By, Four Jacks eryonsously avgues th the three

Smithe misrepresented or laoked cendor in coppeobion with the

pledes to resign iz an lwsue of *sbtate of mind? that cawoot be

vawnlived by refers te exnbringic evidenve.

oy Plodinge et 85-885. Relatedly, it conbe
dosupents introdused by Scoripes Howsrd showing that the Swmithe
are swolovess of Sl

5%, These srgumsnts have slready bean sonpmdly raieobsd by
& ¥ B i

vhe Presziding Julge in this ozge In & pyicy reling, the

Progiding fudge conelnded thet documents sush ag Showe introdused

#t hesring sve relevant bto the pending lsvue and notsd that statw

{“?

]

of wind can be proven by cizoumstaniial evidencs.

s gl Urdey POC 99M-310 {(veleswsd May 3,

redected Four Jacke’ apgument than
mind of the three Sumiths is rslevant
vo thie dseue. I8, indesd, Pour Jecks obiections on this acore
sppesr Lo be notbing wore then an sbbempt to resrgue the
relovance of these documents.”™

2. Parthermors, Pogr Jacks® Ystate of wing® defense is

divectly contradicted by the Smiths’ owsn bestisony at thse 1383

henving, where they sach testified thal they ave emplovess of

Wﬁa y

& bﬁﬁﬁin&ﬂ L O ?m the x raiy*amwv ?mwr Jmc?a

Pinditgs at 103,

L
5]




P

Bimolair. Thig testim

sider thongelvey ewployess of Sinclaiy; Pos

of this fact illustretes btheb Your Jecks finds it necessayy o
lgnore orupial svidense in the record ip order o maintein any

credibility for s position.

e

3. Pour Jeske' findinge slse denigrste the sigudficange of

she multitude of buminess records whish a1l demonstrate thar the
smivhe are employess of Sinclaly lon every sesnse. Four Jacks
powbrays the docuwsenisry evidence in the revord as Yextyingic.”

Four Jacks Findlogs st 8%, cuumenty congist, however, of

vhe tax returny of the Dhrse Snivh

records.  Thus, despite Pour Jacke' obvisg

documente, the thres Swithe are merely be
thedr own representations regarding thely ewplovment stabus at
Sinodsir. YUnder thesw olrcumstancss, sush adwissions are
swidense that the 3Smiths were awave of thelir

2

sratus ab Sinelaie®

‘“&li&ﬁ@@
@an From

se nn ey é@ﬁyl&f bﬁﬁriﬁg
% rewainsd Lo be ?@as“v&ﬁv
Four Jaoke Findings at
opporiunity at hesving to
in ﬁﬁ%ﬁ& dosuments but bag

wan overburned b
x thw fact that lsey
DGmneral . BV PLZd at 225 {oited i
?qémﬁﬁi Pour Jaoks has been given
siidress The ?@grﬁw@ﬁﬁﬁhlﬁﬁ@ Qﬂﬁt&l”“’
Lo provis ‘ % Purthermors, the
buginess racords | buced 04 a1 &z? uot bLhe only
exridencs maﬁﬁatiﬁ; Foux aakﬁ‘ ﬁingaiifiwat n;: theae documents




4.  Pour Jacks the iemell from

.

spentabiong made by Sinelaly copcerning the employment abatus

of the three Smithe. The Bmithe are, howsver, the ultlimate
authority at Sinslair, and the company repsatediy has representsd
Lhst vhe thrwe Smithe are swmploveswy of Slpelair. FPurthermore,
these ays nob obsoure dosuments but inetsed sre husiness rucovds

=3

fundamental o any corporablion: tames; swuploves

wanwiits and reguived filings with goverpment sgeneiesn. Tt is
indicrous for the Smithe to sbttsmpt to digtence theweelves from
che day-to-day business records of 2 company that they wholly own

and control, down to the approval of saoh purchass ordey.

&

sripps Howard Findings at 69,

%5, Four Jacks slec olsims that bthe Swiths ignrant
copverning thess business recordy and thus cannot be held
ancountable for vepresentations contained in them. Fouyr Jacke
Pindings at 106-07. SBuch an avvewpt is disgingssuous at best,
given the rvecord in this cade. Pour Jacks’ svgument is faotually

flawed becasse the thrse Smivrhe have psraonslily made
represeptations regarding thelr emploveent sbatus at Sinclair in
chess business records.  For sxemple, Hinclaly has repeatedly
represented to the Chwwmiselon iteslf they the thyee Smithe ave

full-time smplovess of Slroladyr, and the soocuracy of these

repressntations wae certified by David Swith perscnally. Scripps

Howard Findings at 47-4%. Pour Jaske basg pressnted no evidence

ﬂeniltm *&m
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these reprvegentitions to the Commission were inscourabe in

Ay respect oy hed been ssended. Purthemwmors, many of thage

igned by at laast one of the three Bmithe. See
Boripps Howard Pindinge at %4-3%%, PFour Jaoks’ srgusent is alse
st beosuse, despite its atbempt o mindmize the Jdocumentary

sy idencs, wmany of the representabisss conbalined thervedn were wmadse

der penslty of perdury ov sinmilsy eath, Id,. %While Pour Jsoka

wmay argus that the reprepantabticns regarding ewplovwent conbained
in thess doguments have 1itvlie probabive welight, the dosursnis

say otherwise and they are the best evide

Wi on bhat guestion.
B6. Pimally, Pour Jaghs provests that these forms 4id not

give the thyee Smithes any abilizy to distinguish betwsen

srplovees and sxecutive offivers. Four Jacks Findisgs at 107.

¥orbing dp the rsoord could show, howevsr, thal the Smithy were

foreed o rspresent themsslves sy swplovesy on these forme.

.«

ot
eF

hey are nob swployses
of Bimglaly, they cwuld and should bave simply refvained from
making such repregentationy. For esasple, they simply could have
not listed thewsslves as swplovens for purposss of Maevlasd state

wisnp ovnent donsuranse . Indeed, 1t iz noteworthy thay when the

have represent vhat they avs employess of Sipelaip, i
was often to sevurs a particulay bemefit anly available under the
law bo ewmploysss. 4. Bt $3-33,

ARG AR

Y. Pour Jacks’ theory, simply put, ig tb

should ot e held sseponsibles for thely own v

Inabesd, Four Jacks helisvesn thst vhe Smiths svre




rEprasentationg o

2

govarmment aganoies, dncluding the Jommission, and still nob be

S8, Four Jeoks contends thet the thres Smiths have the

apiliny bo fulfill thely integrabion compibment and, therefors,

that no misrepresunbation ooourred in copngcbion with the Swithe’
pladge o pesion thelr then-current emplioyment . See Four Jacks
Pindings ab 5079

%%,  Poury Jaoks’

whouds the Drue lesue. The question before the Presiding Juwige

i whether the thyee Smiths are ewplovess of Sinclaly and whebhey

B

Pour Jacke misvepresented or lacked oawmdor in wmaking its pledge
to resign emploveent while, 211 the while, intewnding to remsin b

Monmeoandin Gedynivg Ay

wh Order POC 94M-51 {relsssed Peb.

at & {rpling thet lesue wag to deterwming whether Pour

¥ o

attemprs to resolve the ipsue in its faver by asrgulng the mevits

wf the cusparabive igsue, which was nob at issue in Phase 11 of

viy stabions and
ham



ig flawsd a3 a2

8%,  Purthermers, Pour Jaoks?

weh of the thres Bmiths testified av the 195%

nearing vthet they worked ¢ to 5 at Sincisir. Boripps Howard

ik of work periormed by

Pindinge at 81, 85, 4%. While the amg
she three Bnithe at Zinclalr durding this time period may be

=

thres Suiths conflioting testincny

san support dust about soy position on
Sovipes Bowsrd Pindingy gt 5% n.24--the regord ig in any event
clesgr that they will continge Lo work ab Sinclair and be

svaiiable to perforwm whatever zsrvices sve neoessary for the

i&i

‘;.-

st ioning of the company. I8, ab 84, 56,
81, Four Jacky’ arpgument on this goors ig preowmised upon an

srvonseus reading of the applicable law. The pledys o vesign

"aiendficant oubaide buslivesy interests, ¥ sueh as Sinoladr, it

magt *set forth a speoific end oredible plap euplaining how the

principal ln guestion would arvangs for the business to bs

mangged while fulfilling bie integyavion pledge.”
TV C, Bod TRR%, 7152 {(Bew. Bd, 1932}

¥ .0, Rord 4343, 4342 [1892%Y . As the

Fregiding Judge has alrvesdy congluded, no such plun bas been

BOC $4M-348

pogited by the Bmiths
(Bpril 11, 1%34), ab 3-4¢. Giwen the Zmiths’ commibment Lo
Binvlaty and the complebe lack of g playn specifving how they

would honoy thelr commitment to Chamnel 2, it oan only be




coneivded from

SLren repsated integration pledgs thar they

o
H
=
e
51
£
g
e
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£
35
%

to rebain thelr exsoutive pomuitions at Sinclaiy.?

3. Both Four Jacks and the Mase Medis Bureau oibe language

came btestimony of the theee Smiths to olalw

>

smithe alwsys intendsd to vemaln at Blmolalr sy

-~

thes igsue ghould be reanived in Pour Jsoke’

¥our Jacks Fledings at 100-81
(fmerwithetanding (8iaclair gl other media lnterests,” the thiee
Bwithe are able and compivved vo carrving ouhr lntegratium
pledasl . When this lavesusge g vwiswed in contesxt, howsver, it in

E

faor bolsvers the conolugion that Four Jacks imtended bto mislisad

53, By opdey Gutad Bpwil 6, 19293, the Presiding Judg
reguived that sacsh party file an Intworstion and Diversification

Eratement zeiting forth ite integration commitment, includiag

o to leave thelry curyent ssployment .

nee Urder BOU S3M- 148 {Rpeil 6, 12831,
Bt 3on.1 {emphesis added) . While the Smithe” pledge to vesign

their then-vurrent swployment is contsined in the reguivsd Four

bt
e

hwiw 3% :tmﬁgt to Gh&m'%i
Had 7139 (Rewv. Bd.
97$ “aaz {%@v B4,




davkyt %

gration and Divers

2847, the cited
ITangusge relisd upon by Pour Jeoks and the Buvesu is nob. IF
thie langusgs was centrel bo oommunicsbing the aoope of the thrse
Bmivhs invegrabtion commivment, then it should bhave been incliuded
in Four Juoks Integration and Diversification Statement, as
regpnired by the Presiding Judgs.

4. Purtherwmore, 17 the lapguags oited by Four Jacks way
inrended to pegate the plain wesnding of the Smithe’ pledge to
vesign then~current suploveent conbained in the Integration snd
Diwvergificetion Statement, then Four Jaokes bad g duty of candoy
Lo make suol an lotent vlesr prioy o the closs of Phase 1.
nubesd, there 1y netbivg ion the text of the Smiczhe” 1293 dirsot
sage shatements, oy suywhere else i the record before the
a¥iition of the issus, which even hinte that thiz cited language

ie wmeant a8 5 new oavest Lo the Smithy’ slresdy on-the-veouyd

3
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aiy then-current smploymsnt.
£%. Finmally, the cvited lopgusges appears i the paragraph
immediately after the pledge o vasign then-current smpiovment ig
wade. The rssionstion pledge iz in fact immedisialy juxtaposed
with the languages rapresenting thet the Smiths will have
sufficient tine bto hooor thelr vommitnent to Channel 2. It
wppesrs, therefore, that the cited languages complivents, ratheyr

than cavests, the pledoge 1o resion as 8 way of explaining how the




