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I. INTRODUCTION

1. In the Report and Orde and FuI1Iaer Notice of Propoud RIlle Making! in this
proceeding (the "First Report &: Order"), we idopted 1Ules implementiDg the cross-ownership
and anti-trafficking provisions of sections 11 and 13 of the Cable Television Consumer
Protection and Competition Act of 1992 (the "1992 Cable Act").2 We address herein
petitions for reconsideration of that First ~eport &: Ordtr.3

2. In the First Report &: O'*r, we idopted a rule tbat prohibited. cable system
operators from acquiring sateilite master anteDDi television ("SMATV") systems within their
actual service areas." On reconsideration, we find that such a prohibition is inconsistent with
the statutory provision upon which it was based. Consequently, we herein revise that part of
our rules .tbat governs cable operators' ownership of SMATV systems within their franchise
areas. We believe our analysis in this order on reconsideration, and our determination to
revise the ownership rules we adopted in June of 1993, more accurately reflect the intent of
Coogress and comport with the meaning of Section 613(a)(2) of the Communications Act of
1934, as amended by the 1992 Cable Act (the "Communications Act").s

1 Implementation of Sections 11 &: 13 of the 1992 Coble Act (Homontal &: Vertical
Ownership Limits, Cross-Ownership Limitations &: Anti-TrajJicJdng Provisions), Report &:
Order and Further Notice of Proposed Rule Making, 8 FCC Red 6828 (1993) (MM Docket
No. 92-264).

2 Pub. L. No. 102-385, secs. 11, 13, 106 Stat. 1460, 1486-89 ("1992 Cable Act").

3 Also pending before us are petitions for reconsideration of the horizontal and vertical
ownership rules that were adopted in the Second Report and Order in this proceeding.
Implementation of Sections 11 &: 13 of the 1992 Cable Act (Horizontal &: Vertical Ownership
Limits), Second Report &: Order, 8 FCC Red 8565 (1993), recon. pending (MM Docket
No. 92-264). Those petitions will be addressed in subsequent orders.

4 First Report &: Order " 113-129, 8 FCC Red at 6844-47.

S 47 U.S.C. § 533(a)(2).
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3. We tVttber affirm our _iii••• 111I FirltRtport· &: Order to adopt a
replatory~~DI"~provision ofsection 13 of the 1992
cable Act, fiIldiftI tbtt our niles ·MftJt. eo....' ...... ·lUki ~COIISistent with the goal of
promoting competition in the multicllaD:llel~ marbtpJace. We tate this opportunity,
however, to clarify the nwmer in which those JUles· apply to varlousttarJsactions.

4. section l1(a) of the 1992 Cable Act~ the CoaummicJtioDS Act by
adding aD owuerslUp provision restrictiDBmu1ticbaDnel multipoint distribution service
("MMDSW) and SMATV ownership interests by cable operators.'Tbat provision, now
section 613(a)(2) of the Comm~cations Act, prohibits a cable operator from holding a
licenSe for MMDS, or from offering SMATV service that is separate and apart from any
franchised cable service, in any portion of the· fratJchise area served by that cable operator's
cable system.7 It gnmdfathers all such service in existence as of the date of CDlCtment of the
1992 Cable Act,' and authorizes the Commission to waive the requirements of the proviSion
to the extent necessary to ensure that all significant portions of a franchise area are able to
obtain video programming.9

5. Section 13 of the 1992 Cable Act amended the Communications Act by
establishing a three-year holding requirement for cable systems (the "anti-trafficking
provision lf).lo That provision, now Section 617 of the Communications Act, restricts the
ability of a cable operator to sell or otherwise to transfer ownersbip in a cable system within
thirty-six months following either the acquisition or initial construction of the system by such
operator. 11 It also delineates specific exceptions to the general role and provides waiver
authority to the Commission. 12

6. In the First Report & Order, we adopted rules implementing the ownership and

6 1992 Cable Act sec. l1(a) (amending the Communications Act § 613, 47 U.S.C.
§ 533).

7 47 U.S.C. § 533(a)(2).

8 Communications Act § 613(a)(2)(A), 47 U.S.C. § 533(a)(2)(A); Implemellttltion of
Sections 11 &: 13 of the 1992 Cable Act (Horizontal &: Vertical Ownership Limits, Cross
Ownership Limitations &: Anti-Trafficking Provisions), Emltum, 8 FCC Red 6884 (1993)
(MM Docket No. 92-264).

9 Communications Act § 613(a)(2)(8), 47 U.S.C. § 533(a)(2)(8).

10 1992 Cable Act sec. 13 (amending the Communications Act § 617, 47 U.S.C. § 537).

11 47 U.S.C. § 537.

12 47 U.S.C. §§ 537(c), (d).
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anti-trafficking provisions of the 1m Cable Act. 13 In particular, we: (a) revised the
existing MMDS-eable cross-ownership rules;14 (b) adopted SMATV ownership roles;ls and
(c) adopted roles implementing the statutory anti-trafficking provision. 16

7. In this Memorandum Opinion f!.nd Order (the "MO&:O"), we address the
various petitions for reconsideration and/or clarification, oppositions and replies that have
been filed with respect to those ownership and anti-trafficking rules. 17 For the reasons stated
below. we clarify and modify the regulations adopted in the First Report &: Order in several
respects. These modifICations are in furtherance of the statutory objectives of the 1992 Cable
Act, and are consistent with our intent to eliminate artificial regulatory barriers to
competitive and efficient delivery of multichannel programming services to the American
public. In addition to responding to the parties' petitions, we take this opportunity to clarify
several matters that have arisen during the course of our administration of those regulations.

8. First,· with respect to the SMATV ownership roles, we remove the prohibition
against cable operators' acquisitions of SMATV systems within their actual service areas
based upon a revised interpretation of the-language of Section l1(a) of the 1992 Cable Act.
Second. we affmn that any SMATV system owned by a cable operator within the operator's
franchise area must be operated in accordance with· the terms and conditions of the local
franchise agreement. We conclude that our revised rules are more fully supported by the
statute and Congressional statements of intent than were the rules adopted in the First Report
&: Order. We further find, based on the record before us, that the policy of promoting
competition to traditional coaxial cable systems is at least as well served, if not better served,
by the revisions we make today.

9. With respect to anti-trafficking, we first affrrm the Commission's rules
regarding action by franchise authorities on requests for approval of transfers or assignments
of cable systems that have been held for three or more years. Second, we clarify certain
aspects of FCC Form 394. Third, we clarify that a franchise authority may require approval
of cable system transfers or assignments if so required by state or local law. Fourth, we
clarify that the holding period does not recommence upon the consummation of a transaction
that is exempt from the statutory three-year holding period. Fifth, we clarify certain aspects
of calculating the holding period. Sixth, we affirm our decision to grant a blanket waiver of
the anti-trafficking rules to small systems. Finally, based on our experience to date, we

13 First Report &: Order, 8 FCC Rcd 6828.

14 [d. at " 5, 97-112, 8 FCC Rcd at 6829, 6842-44; 47 C.F.R. § 21.912.

IS [d. at " 6, 113-129, 8 FCC Red at 6829, 6844-47; 47 C.F.R. § 76.50l(d)-(e).

16 [d. at " 3-4, 9-91, 8 FCC Red at 6829-6841; 47 C.F.R. § 76.502.

17 See Appendix A for a list of parties participating in this proceeding.
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conclude that in the future we will ....., look favorably on requests for waiver of the
anti-trafficking roles unless the request raises serious concerns on its face or any objections
we receive to grant of the waiver provide evidence of other public interest bases for concern.

D. STATUTORY SMATV OWNERSHIP RESTRICTIONS

10. Overview. SMATV systems (also known as "private cable systems") are
multichannel video programming distribution systems that serve residential, multiple-dwelling
units ("MDUs"), and various other buildings and complexes. IS A SMATV system typically
offers the same type of programming as a cable system, and the operation of a SMATV
system largely resembles that of a cable system -- a satellite dish receives the programming
signals, equipment processes the signals, and wires distribute the programming to individual
dwelling units. The primary difference between the two is that a SMATV system typically is
an unfranchised, stand-alone system that serves a single building or complex, or a small
number of bUildings or complexes in relatively close proximity to each other. 19

11. A SMATV system is defIned under the Communications Act by means of an
exception to the definition of a cable system:

(7) the term "cable system" means a facility, consisting of a set
of closed transmission paths and associated signal generation, reception,
and control equipment . . . but such term does not include . . . (B) a
facility that serves only subscribers in 1 or more multiple unit dwellings
under common ownership, control, or management, unless such facility
or facilities uses any public right-of-way; .... 20

Therefore, a SMATV system is different from a cable system only in that it does not use
"closed transmission paths" to: (a) serve buildings that are not commonly owned, controlled,
or managed; or (b) use a public right-of-way.

18 See Implementation of Section 19 of the 1992 Cable Act (Annual Assessment of the
Status of Competition in the Market for the Delivery of Video Programming), First Report
(hereinafter the "1994 Competition Report") 192, 9 FCC Rcd 7442, 7488-89 (1994)
(CS Docket No. 94-48).

19 We note that SMATV operators are permitted to use microwave facilities to
interconnect properties. Amendment of Part 94 of the Commission's Rules to Permit Private
Video Distribution Systems of Video Entertainment Access to the 18 GHz Band, Report &
Order, 6 FCC Rcd 1270, 1272 (1991) (PR Docket No. 90-5).

20 Communications Act § 602(7), 47 U.S.C. § 522(7).
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12. Thus, the disdllction between a SMATV system and a cable syste1n is based on
the limited manner in which aSMATV system provides its.services. When the service is no
longer so limited, the SMA'IVsy-.n ceases to be elipble for the staIUtOrY. exception set
forth in section 602(7)(8) and becomes a cable system.21 If a sy-.n's liDes iDterconaect
separately owned. and managed buildings or if the system's lines use public rights of way, the
system is a cable system for purJKlIeS of the C()IDIDUDicatioDS Act.22 Closed transmission
path interconnection of a cable system and a SMATV system will, therefore, cause the
SMATV ~'Ystem to become a part of the cable system.

13. section 613(a)(2) of the COIDIDUDicatioDs Act makes it "unlawful for a cable
operator . . . to offer satellite muter antema televiaion service aepartJt~ and apart from any
franchised. cable service, in any portion of the fraDcbise area served by that cable operator's
cable system."23 In the First RtplJrt cl OrtUr, we iDIapJetcd this provision as restricting
franchised cable operators from acquiring existing SMATV systems within their actual
service areas. We concluded, however, that Section 613(a)(2) does DOt prohibit all SMATV
cable cross-ownership within cable operators' actual service areas.24 In particular, we
determined that cable operators are pennitted to construct stand-alone or integrated SMATV
systems in their actual service areas, provided such SMA'IV service is offered in accordance
with the terms and conditions. of agreements with the local franchise authorities.2S We found
that common ownership of a SMATV system that itself qualifies as a "cable system under
Section .602(7)(B) of the Communications Act and a separate stand-alone SMATV system"
would also be permitted.26 We also determined that a cable operator is permitted to acquire,

21 Definition ofa Cable System, Report &: Order ("Definition ofa Cable System"),
5 FCC Rcd7638 (1990), upheld in FCC v. Beach Comnumications, Inc., _ U.S. _'
113 S. Ct. 2096 (1993) (prior and subsequent history omitted).

22 Id.

23 Communications Act § 613(a)(2), 47 U.S.C. § 533(a)(2) (emphasis added).

24 First Report &: Order 1 119, 8 FCC Red at 6845.

2S Id. 116, 122, 8 FCC Red at 6829, 6845-46. The term "integrated SMATV system"
is a misnomer. It was Used in that part of the First Report &: Order to describe a cable
headend.and wiring in a MOU that had at one time qualified for the SMATV exception, but
no longer qualified for that exception due to interconnection with a cable system.

26 Id. 1195, 128,8 FCC Red at 6842,6846-47, relying on Report of the Senate
Committee on Commerce, Science and Transportation, S. Rep. No. 92, l02d Cong., Ist
Sess. 81 (1991) ("Senate Report"). We recognize that a SMATV system cannot
simultaneously qualify as both a cable system and a SMATV system because, as explained
supra at paras. 11-12, a SMATV system is defmed as an exception to the deftnition of a
cable system. See e.g., Definition of a Cable System 15, 5 FCC Red at 7638.
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orbldld. a ....... SMATV~ ....ad ill tile UMerVed pOItions of the franchise area,
pnJYidedsuch caMe-OW- SMATV sy•• is operated in aceorda'nce. with the terms and
conditions of the cable· fraDchise.~. 27

14. .However, we further detenDiDed tbat a eable operator would not be allowed to
acquire existing SMATV facilities widlintbo cable operator's actual service area for the
purpose of providing cable service.28 In reriing this collCkuioll we observed that in "light
of the important statutory objectives of promotiDg competition aad csouraging diverse
sources of programming," such acquisitions would undermine the J08ls ofa provision that
we viewed as a traditional cross-ownership restriction and "eJimUwte an important potential
source of competition·for established cable operators."29 We coacluded that allowing cable
operators to acquire existing SMATV facilities would UJ:lCIermifte competition between cable
operators and SMATV providers, reinforce existing cable mQnOpOIies, and reduce
competitive opportunities for SMATV providers within the cable service area.30

A. Cable Operators' Acquisitions of Existing SMATV Systems

IS. Pleadings. Several parties argue that it was an error to prohibit cable
operators from acquiring existing SMATV systems within their service areas.n Those parties
generally assert that the ban on such acquisitions is not supported by the 1992 Cable Act or
overall Congressional objectives. In fact, Time Warner EntertaiDm.ent Company, L.P.,
("Time Warner") believes it is significant that parties from both the cable television and
SMATV industries share this belief.32

16. The National Private Cable Association, MSE Cable Systems, Cable Plus and
Metropolitan Satellite (hereinafter referred to collectively as "NPCA") and Time Warner
argue that so long as the cable operator offers SMATV service that is not "separate and

27 First Report &: Order 11 6, 127, 8 FCC Red at 6829, 6846.

28 [d. 1123, 8 FCC Rcd at 6846.

29 [d.

30 [d.

31 See Reply Comments filed by Cablevision Systems Corporation ("Cablevision Reply
Comments") at 2; Reply Comments filed by The National Cable Television Association
("NCTA Reply Comments") at 2; Consolidated Comments filed by Time Warner
Entertainment Company, L.P. Concerning Petitions for Reconsideration and Clarification
("Time Warner Comments") at 2; and Joint Petition for Reconsideration filed by. Multivision
Cable TV Corp. and Providence Journal Company ("Multivision Petition") at 4.

32 Time Warner Comments at 2.

7



apart" from its franchised service, it isiD compliance with the statute, regardless of whether
the cable operator acquired or installed the facilities.33 Although NPCA agrees with the
Commission's determination that the "separate and apart" language refers to service that does
not comply with local franchise requirements, it argues that the language cannot also be the
basis for an unrelated distinction created by the Commission between a cable operator who
installs SMATV facilities and a cable operator who acquires such facilities. 34 NPCA
maintains that the statute restricts the manner in which a cable operator may offer SMATV
service, not the manner in which the cable operator acquires the facilities in order to offer
such services.35

17. Cablevision Systems Corporation ("Cablevision") and Time Warner both argue
that it is not necessary to make a distinction between the acquisition and construction of
SMATV systems, or between the served and unserved portions of franchise areas, to ensure
competition in the video distribution marketplace (they assert that nothing precludes a second
video distributor from offering service to a building).36

18. Time Warner and the National Cable Television Association ("NCTA") argue
that the Commission's notion that a restriction on cable operator's ability to purchase
SMATV systems fosters· competition is misplaced because cable operators and SMATV
systems usually do not compete once an MDU owner has decided which multichannel video
programming distributor ("MVPD") will serve the building. 37 Rather, Time Warner and
NCTA contend that competition occurs when MVPDs seek rights from the MDU owner to
provide multichannel video programming service within a building, and that once such a
contract is entered into, the competitive environment is not adversely affected if a SMATV
operator is allowed to sell its business as a going concern to the franchised cable operator. 38

19. . NPCA, Cablevision, Time Warner and NCTA all argue that the Commission's
broad acquisition prohibition discourages investment in SMATV operations, and threatens

33 Petition for Clarification or, Alternatively, for Reconsideratipn filed by the National
Private Cable Association, MSE Cable Systems, Cable Plus and Metropolitan Satellite
("NPCA Petition") at 10-12; Petition for Reconsideration filed by Time Warner
Entertainment Company, L.P. ("Time Warner Petition") at 5.

34 NPCA Petition at 12.

35 [d. at 11.

36 Cablevision Reply Comments at 3; Time Warner Comments at 4.

37 Time Warner Comments at 4; NCTA Reply Comments at 2-3.

38 [d.
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tMit owraD viability.- MPCA'" ......1s that_ SMATV .-tor who tries to sell
Ole SMATV 51...., ICtIaIIy '-' ......" ..... in aeoeratialthe cash necessary to
illite worthwhile im..... in its otIler properties, thereby increasing the competitive
pn:ssure it ·Places on tile francbiMcl cable .iachJstry. as a whole.~

20. TatiDlaa even stlOftICrpolitiooia their petition, Multivision Cable TV
Corporation and ProvideJ1Ce JoumalCompany (hereiDafter refemd to collectively as
"Multivision") arpe that when Congress .in1eDded to en1arJe govemmenta1 control over the
acquisition of media competitors in the same. market, it did so explicitly·and precisely, and
that no grant of authority was given to the Commission with regard to a cable system's
acquisition of SMATV facilities. 41 Multivision points out that the Notice of Proposed Rule
Matmg42 in this proceeding did not address a possible distinction between the acquisition and
construction of SMATV facilities by cable operators, thereby precluding interested parties
from. having notice of such a distinction or an opportunity to comment.43 Multivision further
notes that none of the commenters argUed that cable operators should not be allowed to
acquire, as opposed to construct, SMATV facilities."

21. DJsClUnOrt. On reconsideration, we modify our rules based upon a revised
analysis of the language of Section 613(a)(2) and the Congressional intent underlying that
provision. We also note that our modified rules are consistent with the diversity and
competitive considerations associated with the statutory ownership restriction. In light of our
action·today with tapeCt to cable operators' acquisitions of SMATV systems, Multivision's
contention that parties were not provided adequate notice and opportunity for comment on
our prior distinction is moot.

. 22. We begin by reexamining the language of Section 613(a)(2), which provides
that a cable operator may not "offer satellite master antenna television service separate and
apan from any franchised cable service, in any portion of the franchise area served by that

39 NPCA Petition at 13; Cablevision Reply Comments at 3; Time Warner Conunents at
4; NCTA Reply Comments at 3.

40 NPCA Petition at 13.

41 Multivision Petition at 4.

42 See Implementation of Sections 11 c:l 13 of the 1992 Cable Act (Horiz.ontal c:l Vertical
Ownership Limits, Cross-Ownership Limitations d: Anti-Tratficlcing Provisions), Notice of
Proposed Rule Making and Notice of Inquiry (hereinafter the "NPRM"), 8 FCC Red 210
(1993).

43 Multivision Petition at 3.

44 [d.
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cable operator's cablesyStelD.""Ou reconsideration we believe tbatthis JJIII*IS
that a cable operator~_OflWSMATV service 1II)'WbfJre- its iltld~ area
unleSs such service is offered~ with or u pitt of die cable IIl'Vice.pt'O~~
to its local cablefraDc1d18 ......~. In other words, if a cable .... 0tretaS~TV
service to subscribers within its ftMchised~ 1Nl, it must .0««thiI~ .
unregulated multichalDl video ProaI.mmjDl service to those subIeribers pursuant to the
same terms aDd condittc.D 1Ip()D -.Jlich the replated cable television service isoffenld. to
subscribers within tbatlllBe fraacIUe. Tbus, cable <JI*IdOrI may DOtWie faCilitiestbat meet
the statutorily-created.SMATV~ to· the definition of a cable SJII'ID. to provide
multichannel video pt'OIfIillujag service tbatdoes BOt comply with franchise obligations or
the Commission's rules.

23. We do not believe Conpess used the words "sepmte aDd apart" to require the
physical intercoMeCtioa of eommonly-ownedcable .ByJteIDS aud facilities tIaat would
otherwise qualify f~ the SMATV exception. Rather, the words "separate aDd .part" refer to
the service, not the delivery system, aDd are used to limit cable operators' ability to offer the .
wiregulated SMATV service. Accordingly, we believe the ..tOry taoauaae requires cable
operators to comply with all franchise requirements in their delivery of multichannel video
prograDllDing without reprtho whether any part of the facUities used might qualify as a
SMATV system.'"

24. In the First Report & Order, we reviewed the legislative history of the 1992
Cable Act, which reflected ConptSs' concern that the "common ownership of different
med~may limit the number of different voices available to the public. "47 Congress believed
that certain ownership restrictions were necessary to "enhance competition" and "[t]o further
diversity and prevent cable (operators) from warehousing its potential competition."48 Based
on these general policies underlying the 1992 Cable Act, we concluded that Congress
intended to prohibit cable operators' acquisitions of SMATV systems within their actual
service areas. 49

4S Communications Act § 613(a)(2), 47 U.S.C. § 533(1)(2) (emphasis added).

46 This construction of Section 613(a)(2) is consistent with that advanced by Time
Warner and NPCA in their petitions for reconsideration. Time Warner Petition at 3-5;
NPCA Petition at 10-13. It is also the construction advanced by NCTA and NPCA, among
others, in comments in response to the original notice of inquiry in this proceeding. First
Report &: Order 11 114, 120, 125, 8 FCC Red at 6844-47.

47 S. Rep. No. 92, l02d Cong., 1st Sess. 46 (1992); see First Report &: Order 1 121, 8
FCC Red at 6845.

48 S. Rep. No. 92, supra, at 47.

49 First Report &: Order 11 121-23, 8 FCC Rcd at 6845-46.
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2S . However, J¥ithel' the statutorypro.moa DOl' the legiaIative history address the
mumer in which cable opentots obtaia _IMATV fICitIies over Wbich tbey "offer".
1ItVice. We beJif:¥e dtIt, bid CObgle8I illltided to dnw acti8tiDctionbetween the offering
of servicethrouJha SMATV systemthlt WlSlCqUimdas oppOIed tlJo•.tbat was
coDStrUCt.ed. it woUld have done so. lJJ4ud, eo.- iDcludeclll*ific mereoca to
construction~ acquisition in tbeanti-traIfictiDa provision.ofSecdon 13 of the 1992 Cable
Act.50 It is therefore reasonable to C08CIUde tIIIt in theCODlUt of tile SMATV provision,
Conpess was·llDCOIICe'rDed with the manner in which SMATV sy.... are obtaiDed by cable
operators and was mostly concerned with the manner in which such ..-vic:e is "offered" to
subscribers in the cable operator's ftanchiled service area; i..c., "sep8IW and apart from any
franChised cable service." Accordingly, on fu.rtber analysis we coactude that revisifta our
rule to elimnte the rep1atory distinction between the acquisition aDd CODI&I'Uetion of
SMATV systems accurately and appropriately interprets the statutory provision.

26. We further believe the revisions we adopt in tbisAlOcl:O more closely comport
with Congressional intent in enacting the SMATV ownership rescriction. Our current
interpretation of the statute is consistent with language in the report of the committee of
conference that accompanied the 1992 cable Act (the "Conferaa Report"), and in the
report of the senate Committee on Commerce, SCience and Tramportation that accompanied
the senate bill containing the provision that was ultimately adopted and included in the 1992
Cable Act (the "Senate Report"). The conference committee wrote that the fiDal bill
contained the relevant Senate provision,51 and that the SeDate provision "amends
Section 613(a) ... by adding a new paragraph (2) which prollibits a cable operator from
owning . . . a satellite master antenna television service (SMATV) in the same areas in
which it holds a franchise for a cable system."52 The Senate Report contains the same
explanation of the provision.53

27. We believe that Congress's intent to preclude franchised cable operators from
owning SMATV services in their franchise areas was not directed at the teebnology involved,
which is simply a cable beadend that is not interconnected by wire with a buildiDI that is
separately-owned or with property on the other side of a public right-of-way.54 Cable
operators may use facilities that could otherwise qualify for the SMATV exception to provide

50 1992 Cable Act sec. 13, 47 U.S.C. § 537.

SI H.R. Rep. No. 862, l02d Cong., 2d Sess. 82 (1992).

S2 H.R. Rep. No. 862, supra, at 81.

53 S. Rep. No. 92, supra, at 46.

54 Supra paras. 10-12.
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franchisedeab1e ~to"",MDUs or 1pItImInt complexes.55 ~,we
believe that the~~'s that cable operators would not be permitted
to own SMATV. service 'NilIdD.... fraDcIUIe areas meant that they CIDDOt use the SMATV
exception to ofter servk:etbat does not COIIIPlY with federal law and franchise obligations.

28. We~ tobeleve tII8t .1...... of the stablte, U $1ppOrted. by the
conference~'s ptOhlbitblll a cableopaator from oWDina a SMATV "in
the same area inwhicblt afnDclidle for a cable syltePl,"evidences Ccmpess's intent
to prohibitSMATV~·~ by 1'IQUiriJtI tbat a cable operator's offer of
muiticbanDel· video PfOIN.'d., throu ·the eatiJe fraIIchile area be made only pursuant
to the terms .8IItl~.of its ti'lDcbile This iDterpretation easures
competitive oppoIttmitles. for SMATV rs aud is COIISistent with the interpretation
proffered in the First lUport & Order wbere we also required cable operators to comply with
the terms andCOllditioll of dIeit. tiaDclIi8e ....t* if they offered JDUltichannel video
progranuning services tbroup SMATV flcilities in the~ portioDS of their service
~." Thus, we believe om-~ accurately reflects CODplsional intent aIKI
properly promotes theUDderiym, statutory goals of promoting competition throughout the
franchise area.

29. We furtherbelie\'e dlat the revisions we adopt today are consistent with the
overall policy goaJs of the 1992 Cable Act. For example, we believe diversity cOnUoues to
be preserved aDd pl'ODded tbroIaIh a number of regulatory IU1es implementing the 1992
Cable Act, including the proaram access and carriage rules, must carry, and franchise
requirements. The nwisions 'We adopt today that permit cable operators to acquire SMATV
systems in their franchised service area are also consistent with the policy goals underlying
our decision in the Fint Report and Order. 57

30. In the First RIport & Or.r we concluded that cable operators' acquisitions of
SMATV systel11s within their service areas wouldel~ an important potential source of
competition for established cable operators. In reaching that conclusion, we viewed existing
SMATV systems as engaged in direct competition with incumbent cable systems.51 On

55 See, e.g., First Repon &: Order 18 FCC Red at 6845-46. According to Time
Warner, cable operators often use facilities that meet the SMATV exception to the definition
of a cable system to provide cable service in accordance with their franchise obligations.
Id. n.l04 (citing Time Warner Comments at 63).

56 First Repon & Order 1 127, 8 FCC Red at 6846.

57 Id. ff 121, 123, 8 FCC Red at 6845-46.

58 We wrote that cable operators' acquisitions of SMATV systems within their service
areas:

(continued... )
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rec:oRIicIeradoIl, we. findtillt the ...II ' , , .......~ on which to hue an
economic aMIysiI II to tile wOl'kqs of die !MAW .marbqJJace .. on which to conclude
with any depee of certainty that eitber die rule we adopted in the First Report &: O'*r or
the revision we adopt today would have particular economic consequences.

31. NotWitbstanding our prior recopitioa that the CODCel'll underlying the statutory
provision is' the preservation and enbIncement· of competition in the· delivery of multicbanDel
video programming, several colDll1eDterS·arwued that adverse competitive consequences are
qendeml by tIJe·rule we adopted in the FirIt Report &: OrUr. For example,tbese
commenrersarpe tItat the availability of capital DICCl8I8ry to construct a SMATV syI1al is
often dependent upon the availability of em _*lies, aad in particular the ability to recoup
SUIlt costs by beiIc able to seD to a locaJly-t'ra1IchiIed CIble operator when that operator is
the only po-.iaIbuyer.59 The revision we adopt today would eliminate that constraint and
level the competitive field for initial entry. We note, however, in view of the inconclusive
economic evidenee our determination to revise the rule rests on our interpretation of the
language of the statute.

32. Accordingly, we reconsider our decision in the First Report &: O'*r that cable
operators may not acquire SMATV systems located within their service areas, and in this
Older, modify our nalea by permitting cable operators to purchase SMATV systems located
witJDn their francbiIe aMIS, provided they operate such systems in accordance with the terms
aDd CODditions of their local franchise agreements.liO We· therefore eliminate the regulatory

51(•.•contimMlld)
would undermine the goals of the cross-ownershiprestriction and
eliminate an important potential SOlll'te of competition for established
cable operators. Moreover, we believe that Conaress sought to
encourage cable operators and SMATV providers to compete directly
with one another. In our view, a policy allowing cable operators to
acquire existing SMATV facilities, rather than construct their own
facilities, would not further this goal and would in fact, thwart the
development of a promising competitive technology. Finally, we
determine that such a policy would reinforce existing cable monopolies
and reduce the competitive opportunities for SMATV providers within
the cable service area.

First Report &: Order 1 123, 8 FCC Red at 6846.

59 NPCA Petition at 13; Time Warner Comments at 4; NCTA Reply Comments at 3.

60 On the other band, we deny petitioners' request to reconsider our determjnation that
franchised cable operators must comply with their franchise obligations in the operation of all
SMATV systems under their ownership, control or management that are located within their
franchise areas. Infra paras. 37-40.

13



distinction drawn in tbeFirst lfIportcl: ·0rtIfr that accorded ~replatory treatDlent
based upon diItiIIctionsbetWeelt_~IIIdICqllis_OfSMATV~ •. We
COIICh1de.tbat·tbe revised rule we adOpt.~. iamore CODIiIfent witIl anct11l(R~ly
and appropriatelyiDlerprets the J..-ae of8eCtion613(a)(2)· tblDtbe ntle adopted intbe
First Report cI: Or.r.

B. . c.bIe OpeI •••n' DIe 01 SMATV
'hdIIties Wlt!IIbI TIIeIr J'J...... Areas

33. Pleatlillf'. With..,ect to W1Ietber "..... SMATVsySfe1DS" Dl8St
comply with1be cable~'s 1000franCbiterecpairemeds, Time Warner atpa dlat
__Ie a sMATV sy.. is detDd in terIU of .. excluijon froID die "cable system"
definition, ooe·systan·caa never·coastitute·botI1 a SMATV and.a cable system lias the Report
cI: Ortkr erroneously MlIfC!8tS. 11610Dce a SMATV 10IeI the SMATV exemption (e.g., by
i.ntercoo1I:ction), Time Wamer believes that die SMATV syttemtben becomes a cable
system S11bject·to a1l1be repJatory requireIIlents applicable to cable systems.62 Time Warner,
goes on to state that stand-alone SMATV.systems operated in accordaDce with local franchise
requirements are not providing service tbat is "separate and apart" from franchised cable
service, and are thus not subject to the cross-owuership probibition.63

34. In SUppOrt of its position, Time ·Wamer cites cases in which the. Commission
has ·refUsed to extendumegulated SMATV status to facilities tbat· serve only single family
homes,64·and a Cotmnission decision fmding that intercoDnected systems that are comprised
of a cable system portion and a "SMATV portion" are subject to regulation as cable systems
in their entirety.65 Time Wamer further proposes that even where a cable system provides a
commonly-owned SMATV system with at least seventy-five percent of its programming by
microwave'or other nOn-hardwired means, the two should be deemed to be a single system,

61 Time Wamer Comments at 5.

62 Id.

63 Id.; see also NPCA Petition at 10-12. Time Warner opines tbat it makes no
difference whether the SMATV system is a new constnlction or an acquired existing system.
Time Warner Comments at 3.

64 See, e.g., Leacom, Inc., 31 R.R.2d 156 (l974); Sanwick Cablevision, Inc.,
48 FCC 2d 563 (1974).

65 Massachusetts Community Antenna Television Commission, 64 RR 2d 173 (1987)
(a system serving both single-family homes and MDUs, which was located entirely on
private property and interconnected by hard wire, is a cable system under Section 602(6)(8».
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thereby subjec.tiDc die SMATV JY*Il to all ()f 1IIe aMe ~'sfralK:hise obligations.66

35. Multivision, on the otber ....., .... tbat.~. stabd-aIoDe, nor integrated,
SMATV systems should be subject to local cable bncbise~67 because SMATV
facilitiestbat: serve subscriben in oue or~ MDl.1s UIIlIfil'@uImoaownenhip, control, or
maoa....t aud do.not use public riPts of way .1Ie excluded from the definition of a cable
system (Section 602(7) of the CommUDicatiobs Act),· aud ." not ItIbject to tile fraDcbise
requirement of Section 621(b) of the Communications Act.· AccotdiDg to· MuitivisioD,
because SMATV systems are not "cable sys1emS," the Communications Act does not confer
authority on the Commission or local govemmcmts to force SMATV systems owned by cable
operators to comply with local franchise requirements. 'JO

36. MultivisioD argues that there are no public policy reasons for subjecting .
SMATV systems to the franchise terms because: (a) local govel'lB1leiltS do not have
jurisdiction since SMATV systems do not use public rights of way; (b) the entity in control
of the development (Le., the landlord, developer, condominium board or homeowner's
association) does not need the protection of the local government because it has bargaining
power equivalent to that of the cable operator, and it is better positioned to determiue the
needs of the development's multichannel video sublcribers; and (c) the terms of the SMATV
system's service agreement are the result of arm t s louath negotiatioDs.'1 Further, Multivision
adds that it is inappropriate to impose another level of regulatoryteqUirements on SMATV
service because economies of providing service to customers in MOUs are different, and
franchise requirements will conflict with the tenns aDd conditions of the private SMATV
service contracts, thereby creating confusion and legal ambiguity.12 Multivision also believes
that requiring SMATV systems to be operated in accordance with franchise agreements will
deny.· residents of buildings where SMATV service is offered of amenities and benefits they
would otherwise be able to enjoy.'3

66 Time Warner Petition at 4.

67 Multivision Petition at 4.

68 FCC V,. Beach Communications, Inc., _ U.S. _' 113 S. Ct. 2096 (1993).

69 47 U.S.C. § 541(b).

70 Multivision Petition at 4-5.

71 Id. at 5.

72 Id. at 6.

73 Id.
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37. .1JiM.<........ M.. · •..···.·.·.• ···.··~.·IIm. e, Time WUIMIl' •.. COI'NOt iii ....·.......
that a SMATVsyIteIIl .. _·~with a franchised cable system ceues to be a
SMATVsylta1l,......... dill receive proaramming tIIrouP tbeformerDlATV
facilities must be~. 'by..dlecable~. in accordm:e with it$ .fnaIcbiIe obHptions.'·
By aMi... SecdoD. 613(1)(2) to_ C~tioDs Act, Coopess .. requifticI.• cable
operators to eoaapIy .. tileir..ft*biIe obIiptioDs even where tbeflciHtiesUlel4 would
otherwise quaJlfyfordieSNATV excepcioD to tbe definition of a cable&yltelll•. 'Ib&ftfOR,
Time WII'DIJ' .aud·NPCA.1re correct· intbeir assertions that a fraDchiJed· cable operator's use
of "SMATV facililies" btlCCOl'CllDcewith fraochise obligations does aotconsti1ute~ice

"separate aDd aput"·froID frnchieed cable service, and therefore, dt* DOt constitute a
violation of the cl'OSS-OWMrSbip restriction.

38. We tejlctt6lltivillon's~ that we lack authority to require fraDcbised
cable.operalOI'$ to oper. SMATV systems UDder their ownership,.control or JDIMIemeDt
within tlleir ftanchiIe ... in accordace with tbeir franchise obliptioDs. As we diIcuIIed
more fully above, • COIIC1ude 1lat Secdon 613(a)(2) clearly restricts cable system operators
from otreriDI SMA-TV.-vice~ with its franchised cable service." Moreover, we .
believe that SecQon613(a)(2) ...,&es to ail parts of the particular fraDchise area served by
tile cable system .. iI probi~ from offering SMATV service separate aDd apart from its
fraDchiJed cable~. The zevised rules that we adopt today are, therefore, fully
consistent with Secti0ll613(a)(2).

39. We ....reject MuJtivision's argument that there are no public policy zeuons
for requiriDa cable opetIfOrS to operate ·SMATV systems in accordm:e with their franchise
obliptions. Absent die requirement tbat cable operators who seek to offer multicbalmel
video service within their frincJIiIe area through SMATV facilities must operate such system
in accordance with their CODt1'ICt with that municipality and applicable laws, franchiled cable
operators could cODStl'UCt, acquire, or operate unregulated multichannel video programming
distribution systems within their franchise areas, thereby avoiding the rate regulation
provisions of the 1992 Cable Act" and our bulk discount regulations. We further note tbat
the record in this proceeding does not contain evidence supporting Multivision's contentions
regarding service contract negotiations or the bargaining power of the entities in control of
MDUs.

,. Supra para. 12.

15 We note that the revisions we adopt today do not alter the subsection of the mle that
grandfathers inconsistent but previously authorized ownership arrangements predating
enactment of Section 11 of the 1992 Cable Act. See Appendix B, Section 76.SOl(e)(I), as
revised.
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40. We ....... reject ...........'. CC••I". that die economies of providing
SMATV service, in III MOU are sufftdIlIIdy diftel•. from thole involved in providing
hDchise-wide cable service that. cable opel" acq&IiI'mg a cable system should not be
requiJed to operate the SMATV system in accordance with its franchise agreement
requirements. Multivision's argument is premiIed on two flawed assumptioos: (a) that
SMATV systems attain 100% subscriber peaetl'ation within MOUs; aDd (b) cable operators
are uubletO offer bulk rates. Multivilion provides no evideDee to support its sugestion
that SMATV syltaDl typically reach l00Cl peuauation. In fact, we recently found evidence
that indicates this _unption is incorrect.76 Furtbermore, we note that akhoQlh Section
623(d) of the COIIIIDUDications Act requires a cable operator to have a uniform rate structure
tblwghout the area served by its cable system, cable operators are permitted to offer bulk
dilcauDtrates if'they are made available to all similarly sized MOUs in the fraDcbise area,
and the cable'operator demonstrates that it receives some economic benefit from offering the
discount.T7

C. SMATV Operaton' Sales or A....ments
of Access Rights to Cable Operators

41. NPCA seeks clarification of a footnote in the Fint Rqort cI: OwJer,7I wbicb
provides that "where a SMATV contract has been terminated by either pIIty, we would not
prohibit a cable operator from providing cable service over preexistiDg facilities."19 NPCA
states that "[w]ithin the CATV and SMATV industries, this IIDpaF bas been interpreted as
prohibiting a SMATV operator from assigning its contractual rights in favor of the local
cable operator since the assignment of a contract does not cause its termination."10 NPCA
argues that SMATV operators should be subject to the same roles that apply to MMDS

76 E.g., 1994 Competition Report 1 93, 9 FCC Red at 7489. See also Cl«Irview Ctlble
~ Inc., DA 94-1172, 18, 9 FCC Red 6144, 6145 (CSB 1994) (SMATV system subscriber
penetration rate of 66.9%).

T7 47 U.S.C. § 543(d). see also ImplemmJation of the 1992 CtlbleAct: Rate
Regulation & Buy-Through Prohibition, Third O'*r on Reconsideration: 9 FCC Red 4316
(1994). In the 1993 Rate Report & Order, the Commission observed that cable systems often
offer bulk discounts to subscribers in MDUs, and expressed a desire that bulk discounts not
be used asa means of displacing competition from alternative MVPDs, such as SMATV
operators. 1993 Rate Repon &: Order 1424, 8 FCC; Red at 5898.

78 First Report &: Order 1 124 n. 106, 8 FCC Red at 6846 n. 106.

79 NPCA Petition at 15.

80 Id.
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operators, who can sell or assign access rights aDd iJltema1 wiriDg.'l We'COIdude ·dJat 011I'
decision to permit cable operaton to acquire SMA'IV facilities widUn .....mce. '..
renders moot NPCA's concerns reprdiDa CODveyauces of accesa contrICtIaDd <tistribudoD
facilities. Therefore, we do not further adcIress those issues.a

D. Grandi........

42. Section 613(a)(2)(A) of the Act provides that tbeCommission shall waive the
,owamhip restrictions for all existing MMDS and SMA'IV serviees that were "owned by a
cable opentot on.b·" of enactment of this panpIPh."13 The Wireless Cable
Association Intematioaal~ Inc. ("WCAIf) aDd 0kIIh0ma WestemTe1epbo1ie Company
("0tIah0ma WesterIl"), request ftlCOosideration or clarification of the 11lIes adopted ill the
Fint. Report &: Order~ to the appropriate da1es for JI'IIIdfadaiDI of permissible
oontbiDations.84 In addition, Time Warner aques tbat we should permit cable operatorS to
conSummate any' transaetionsinvolving the acquisition of SMATV systems within their
service areas, if those acquisitions had been agreed to prior to the effective date of the 1m .
Cable Act. as

43. Discussion. In two separate E1'TQtUm to the First Report & Order the Mass
~ BureaurespoDded to WCA's and Oklahoma Western's concerns and corrected the
relevant. MMDs-cableand SMATV-cable cross-oWDership rules to grandfather authorized
CQlDbiDations inexistence as of October 5, 1992.86 However, we decline to follow Time
WarDel"~s':$8uestion that we also grandfather arrangements between private parties that were

81 'ld. at 2, '13-15.

82 We note, however, that we may address MDU wiring concerns in' connection with
our resolution of the pending petitions for reconsideration of the home wiring rules. 47
C.F.R. § 76.802; Implementation of the 1992 Cable Act (Cable Home Wiring), Report &
Order, 8 FCC Red 1435 (1993), recon. pending (MM Docket No. 92-260).

83 47 U.S.C. § 533(a)(2)(A).

B4 Petition for Partial Reconsideration filed by the Wireless Cable Association
Internatipnal, Inc. ("WCA Petition") at 4; Petition for Clarification or Reconsideration filed

,by Oklahoma Western Telephone Company ("Oklahoma Western Petition") at 4-5.

as Time Warner Petition at 6.

116 Implementation of Sections 11 & 13 of the 1992 Cable Act (Horizontal and Vertical
Ownership Rules, Cross-ownership Rules and Anti-TrajJicJcing Provisions), Erratum,
8 FCC Red 6212 (MMB 1993); Implementation of Sections 11 & 13 of the 1992 Cable Act
(Horizontal and Vertical Ownership Rules, Cross-ownership Rules and Anti-Trafficking
Provisions), Erratum, 8 FCC Rcd 6884 (MMB 1993).
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apeed to·prior to December 4, 1m. Firat, the staeutory language refers to interests
"owneet"on the enactmeDt date. We belie¥e this~ restricts.~ to cross
oWDet'dlips actually in existence at that tW.e, not to merely contemphIted or pl.aDned
arranpments. Second, Congress expressly provided ·for· tile gtaDdfathering of MMDS and
SMATVCfOSS-ownership interests as of tile enactment of Seetion613.We believe that this
was intentional: most other provisions of the 1992 Cable· Act weat into efkt on its effective
date -- December 4, 1992. Had Congress envisioned allowiftg additional cross-ownership, it
woUld JJave set the effective date of the cross-ownmbipproVision.at the effective date of the
1992 Cable Act, not the enactment date, in order to allow~~transaetions an
opportunity to close by December 4, 1992. We believe that the fact that Congress specified
the enactment d.ate of the statute· as the effective date for this provision demODStrateS its intent
that only cross-ownership arrangements in existence and authorized as of October 5, 1992,
were to be glandfathered.

m. ANTI-TRAFFICKING

44. Background. Section 617 of the Communications Act establishes a three-year
holding requirement for cable systems that, with certain exceptio~, testricts the ability of a
cable operator to sell or otherwise transfer ownership in a cable system within a thirty-six
month period following either the acquisition or initial construction of the system.87 The
statute expressly exempts from the restriction: "(1) any transfer of ownership interest in any
cable system which is not subject to Federal income tax liability; (2) any sale required by
operation of any law or any act of any Federal agency, any State or political subdivision
thereof, or any franchising authority; and (3) any sale, assignment, or transfer, to one or
more purchasers, assignees, or transferees controlled by, controlling, or under common
control with, the seller, assignor, or transferor. "88 Section 617 also authorizes the
Commission to grant waivers in cases of default, foreclosure or other tlnancial distress, and
on a case-by-case basis where a waiver serves the public interest; provides that certain
subsequent transfers of systems are not subject to the holding requirement;· and imposes a
120-day time limit on local franchise authority action on a request for approval of a transfer
of a cable system held for three or more years. 89

45.·· In the First Report & Order, we adopted rules that: <a> implement the
statutory anti-trafficking provision; (b) delineate specific instances where waiver requests
will be favorably reviewed; and (c) institute a blanket waiver for small systems.90 We
concluded that Congressional intent underlying the anti-trafficking provision was to restrict

87 Communications Act § 617, 47 U.S.C. § 537.

88 Communications Act § 617(c), 47 U.S.C. § 537(c).

89 Communications Act § 617(b), (d)-(e); 47 U.S.C. § 537(b), (d)-(e).

90 First Report & Order 1'9-91, 8 FCC Red at 6830-41; see 47 C.F.R. § 76.502.
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profiteering ~ that are likely to advenely affect CIb1e rates or
service in the local rr , but not to inhibit investment in the cable iDdustry or delay
or disrupt legitimate .cabIe· tn8MCtions. 91,

46. SpecificIIIy, we~. that the three-year holding requirement.applies to
traDsactions involviq in o.WDerShip that constitute a traDSfer of control.92 We
interpreted the yiDa to cbaqes of control that are the result of tax exempt
transactions, invol..." aDd transfers involving municipally-owne<icable systems,
aDd pro formtl transfenor 93 We determined that the statutory l2O-day time
period for local fraa1JIiIIeaudlority review of a request for approval of the traMfer of.a cable
system owned for tine·.or more years commences when the cable operator subDlits a transfer
request to the local franchise authority that contains all the information required by
Commission regulatiollll and by t;he terms of the franchise agreement or applicable state or
local law. 94 We adOJ*d a bllllket waiver of the Commission's anti-traffickiDI rules for·
transfers of cable systems serviDgl,OOO or fewer subscribers." We also adopted.a role
providing for favorable COMideratiOD of requests by multiple system operators ("MSOs") for
waivers of the anti-tl'afftckiDa rules for~ purpose of facilitating the transfer or sale of
multiple systems if two-tbirds of the subscribers of the systems being sold or transferred are

91 Fint Report. O,*r l' 11, 21, 36, 8 FCC Red at 6830, 6831, 6833. Both the
legislative history &lid the Fint IWport & Order contain references to "profiteering" as
behavior that the anti-tralfictiDa·Slltutory provision and rules are designed to prevent.
S. Rep. No. 92, slIJ"fJ, at 120; First Report cl Order 11 11, 21, 8 FCC Red at 6830-31.
"Profiteering" is defiDId, however, as "[t]aking advantage of unusual or exceptional
circumstances to IDIIJe exeessive profits; e.g. selling of scarce or essential.oods at inflated
prices during time of eIIIaIency or war." Black's Law Dictionary 1090 (5th ed. 1979).
Therefore, on reconsideration we recognize that the tenn "profiteering" is a misnomer as it
has been used with respect to the anti-trafficking rules. We believe Congress passed the anti
trafficking provision oftbe 1992 Cable Act, not because of a concern about "profiteering,"
but rather because of a concern over speculative purchases and sales of cable systems made
for the purpose of realizinI quick profits from increases in values, which could overburden
systems with debt and thereby lead to higher rates and reduced services for subscribers.

92 First Report & Order 123, 8 FCC Red at 6832.

93 [d. ·1' 57-73, 8 FCC Red at 6837-39.

94 [d. 1 84-86, 8 FCC Red at 6840; 47 C.F.R. § 76.502(i)(I).

9S Fir~t Report & Order 191, 8 FCC Red at 6841. As with any anti-trafficking waiver
granted by the Commission, whether a small system blanket waiver or an individual waiver,
the underlying transfer remains subject to receipt of local franchise authority transfer
approval where such approval is required by the terms of the franchise agreement or
applicable state or local law.
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served by systems OWDDd. for~ or DlON ,....96
A. IACIIIPtarh're A....'1ty COIIIIderatioD

of Tr? rtl'l RequeIts

1. De lZo-DtIy P,rWlor ItnIrN 01 Trruu/".
"',m/or 0J1Jlf 81....R,1dlor 7Juw, Yean

47. PlMltliltls. The NatioDllAllocildon of Telecommunicati.ons Officers and
Advisors, the NatiODal I.eque of Cities, die UDifed States Conferem:e of Mayora and the
NatiODll Association of Counties (collectively, "NATOA") believe that altboulh the aDd..
traffictiDg mlesare IMsed on a recognition of.the role local franchisiDI authorities bave with
respect to approving transfer requests, certaiD of the mles may encroach upon the traditional
right of fraDcbisial authorities to review tnmfer requests, in contravention of the plain
IIIJIUIF and intent of Section 617.97 NATOA argues that Section 617 of the
Communications Act contains no limit on tile information a fraDcbisq authority may require
a cable operator to submit in CODDeCtion with a request for approval of a sale or transfer, aDd
cballeages the propl iety of the Commission's implementation of nales that limit the amount
aDd type of information the local franchise authority may obtain from the cable operator to
information specifically required by FCC FOnD 394, the tenDs of the franchise agreement or
applicable state or local law.98

48. NATOA also argues that the l2O-day period should not begin to run uOOl all
information requested by the local franchise authority bas been submitted and the local
francbise authority so notifIeS the cable operator. The current rule, according to NATOA,
inapplppriately limits the duration of local franchising authorities' power to disapprove cable
system transfers. 99

49. Time Warner and NCTA oppose NATOA's petition, assertiD& that extending
the 12Q-day period for franchise authority approval of transfers of control would provide
local franchising authorities with extraordinary authority to require virtually any type of
information from cable operators, thereby effectively eviscerating the statutory time limit. 1OO

NCTA contends that the time limitation ensures that transfers of cable properties are not

96 Id. 152, 8 FCC Red at 6836; 47 C.F.R. § 76.502(g)(I).

97 Petition for Reconsideration and Clarification filed by NATOA ("NATOA Petition")
at" 2.

98 [d. at 3.

99 [d. at 3-4.

100 NCTA Comments at 2; Time Warner Comments at 6.
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subjected to pl'()tracted approval processes, Ibddllt a deflaitive .staltiDlpoint for tbe 120-day
statutory period is necessary to prevent \IIlWUrIIIIIIed'. abIJIiveMa,..101 r_w.-r
also contends that a time limitation is necessary to .boIp easute that 10Qal .friI1Cbise authorities
do not use the transfer approval process to eX1i'lCt~Ol'.~........riate policy
objectives. 102 Time Warner further contends ,that the CommissioD's curnmt rule is consistent
with· Congres~ional intent. 103

50. Discussion. Section 617(e) of the Coema1micatkmtAct sets a l2O-day time
frame for local franchise authority action on requests for -wroval of transfers .or assignments
of control over cable systems held for more tIIIIl dINe years,provided the local franc1lise
agreement rtej\Jlres local franchile authority approval of a sale or trusfer. 104 Our
implementing roles provide for~ of tilt l2O-day period when the cable
operator-bas sUbmitted a compJeced FCC Form 394 ad any additionU information required
by' the terms of the ·ftardUse agreemeBt or applicable state or local law.105 We concluded in
the First Report & Order tbat local fraD:bise authorities are permitted to request additional
information they deem reMOnably necessary to detemIine the quilifk:atiODS of the proposed
assignee or transferee, but that requests for information not explicitly required by the
franchise alreement or local law will not toll the statutory 120-day limitation unless the
franchUe'.Uthotity and the cable operator agree to an extension of time. 106 The rationale
lJDdttlymg .ttiis 'rule is to provide cable operators some degree of assurance aDd certainty that
lociI frliichiSe authorities will act promptly and not unduly delay consummation of proposed
transactions. We affirm the rule we adopted in the First Report & Order and, accordingly,
deny NATOA's request that the 120-day period not commence until the cable operator is
affirmatiVe!)' advised that the franchise authority has received all information it seeks.

sf. Section 617(e) provides that when a local franchise agreement grants the local
fr8nchise autborltythe right to review saleS or transfers of cable systems held for three or
more years, the franchise authority shall have 120 days to act upon any such request that
contains the information required by Commission regulation or by the franchise authority. 107

101 NCTA Comments at 3.

102 Time Warner Comments at 7.

103 ld.

104 47 U.S.C. § 537(e).

lOS 47 C.F.R. § 76.502(i)(1)

106 First Report & Order" 4, 85-86, 8 FCC Red at 6829, 6840.

107 Specifically, Section 617(e) provides in relevant part that in the case of a cable system
(continued...)
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We have interpreted this·....... as a limitation on the information a cable operator must
provide totrig&er tk l2O-daY time· period. While this language arguably could be
interpteted to allow tmIitDiIed~ for iJIfotmatjon by the franchise authority, we do not
believe that suchan interpretation comports with the intent of Congress.

52. In enacti8g Section 617(e). Co... imposed a 12()..dayapproval period on
the sale or transfer of cable systems held for tbree or more yell'S because Conpess wanted to
eftSUl'etbat the local franchise approval process DOt unduly. delaytbe. CODSUmmation of
transactions 'that do not implicate the concerns underlying the anti-anfficJciDg provision. The
language of the statute and the legislative history reflect Congress' .expeetation tbat the
Commission establish regulations designed to ensure that franchising authorities that possess
the right to review traBsfer requests receive the information~ to begin an evaluation
of a request for approval of a sale or transfer of such a cable;systan. 101 Accordingly. we
created FCC Form 394 with the expectation that theinf~ ~iredby the form would
establish the legal, technical, and fmancial quaiiftcations of the proposed transferee or
assignee. The legislative history also clearly establishes that Coqress intended to allow
local franchise authorities to request information that is required by the franchise agreement,
in addition to that required by Commission regulation. 109 Consequently, we adopted rules
requiring a cable operator seeking local franchise authority approval of a proposed traDSfer to
submit any additional information provided by the terms of the franchise agreement. The

107(...continued)
owned for three or more years, "a franchising authority shall, if the franchise requires
franchising authority approval of a sale or transfer, have 120 days to act upon any request
for approval of such sale or transfer that contains or is accompanied by such information as
is required in accordance with Commission regulations and by the franchising authority. "
47 U.S.C. § 537(e).

108 H.R. Rep. No. 628, 102d Cong., Ist Sess. 120 (1992) (the "House Report"). We
noted in the Notice of Proposed Rule Making in this proceeding that the language of the
1992 Cable Act implies that the 120-day approval period· will not commence unless a transfer
request is accompanied by all information the Commission requires in connection with such
transfer requests. Implementation of Sections 11 & 13 of the 1992 Cable Act (Horizontal &
Vertical Ownership Limits, Cross-Ownership Limitations & Anti-Trafficking Provisions),
Notice of Proposed Rule Making and Notice of Inquiry 122, 8 FCC Red at 214.

109 H.R. Rep. No. 628, supra, at 120. In the discussion of Section 617(e) the House
Report contains the statement that "[t]he amendment is not intended to limit, or to give the
FCC authority to limit, local authority to require in franchises that cable operators provide
additional information or guarantees with respect to a cable sale or transfer." [d. Further,
the House Report also states, in reference to the grant of waiver authority to the Commission
that the "Committee does not intend that the 3-year holding period requirement expand or
restrict the current rights that any franchise authority may have concerning approval of
transfers or sales." Id.
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rules we adopted.pMIde.1bat the traDe.. aDtbority sbalI have 120 days··rnadie
submission of a CIOIIII*fed FCC Form· 394 aDd any additional. infOlllllation recpiired by tile
terms of the fraDcbise~ or applicable state or local law, to'act upon tbe .....ver
request.no .1bus, the cable operator is on notice that information requirements may.·exist in
three locatio.... that ....bmission of all such information is neceIIll'Y for tIM! .6Uchise
autbority to beboundbytbe l2O-daytime period. To the extalt tIae loca1frlnchile authority
seeks additiOuaJint'OraItion, a we stated in the First Repon & Order, cable opendors are
required to reIpC)Dd pIOJIIftIy··by completely aDd accurately submitting all information
reasonably requested by the frm::hise authority. 111

53. We believe COJIII'eSSsouPt to provide a degree of reauJetory certainty to
cable operaton Wben. it eltabtiahedthe 12Q-day time period for franchUe aut1lorHy action on
transfer requests ........ to dable systems held for three or more years. We a1Io believe
that submilsion of .. iDformIdion required by FCC Form 394, the franchise apeement and
state or local law,is .mcielilt to commence the 12o-day time period for local franchise
autborityaeti()n on tile .requeet. This CODClusion provides a degree of certainty to the ptU1ies,'
comports with die f.eIiIIativehistory and'is consistent with our rulings with respect to
fraDchise authority IICtiOn on rate regulation matters. 112

2. FCC Po,.", 394

54. P"""s. Multivision requests that the Commission delete from FCC Fonn
394 the "questicm.tbat aD tile transferee/assignee about "anypl~ to cbaDge current terms
aDd conditions of serYice IDd operations of the system as a consequm:e of the traDlaCtion for
wbich approval is lkJUIht. "1J3 Multivision asserts that the inquiry is difficult to 1I1SWet";
subjects the trd8feree to penalties under Section 1001 of Title 18 of the United States Code,
and allegations of violatiDg the transfer consent if plans do change; provides the local
fraDchise authority an opportunity to weigh in on the transferee's plans; aDd does not focus

110 47 C.F.a. § 76.502(i)(1).

111 First Repon & Ortkr 186, 8 FCC Red at 6840. As we further stated in the First
Repon & Order,while franchise authorities are permitted to request additional information,
"such requests for additional infonnation, beyond. the requirements of the fralr;bise
agreement or local law, will not toll or extend the 12o-day.pet1od unless the cable operator
and franchise authority otherwise agree to an extension of time as provided by the statute. "
ld.

112 See, e.g.,l~ion of1992 Cable Act (Rate Regultltion), Second Order on
Reconsideration, Ft1Urth Repon & Order & Fifth Notice of Proposed 1bdDne1Idng ("Second
Rate Recon.") 1147, 9 FCC Rcd 4119, 4188 (1994) (MM Docket 92-266).

113 Multivision Petition at 9.
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on the trIJ1Iferee·s qBIIificatioDs.114

55. ~. Form 394..-ifies tile illfOJ'lDltion requirements we deemed
sufftcient to etIIbIiIl· tbe lepI,teehllialaudftalDeialqualiflCltions of the propoaed
transferee of a cable- systeln held for three. yean. In clevelopillgtbe·information requirements
CCdlined in Form 394, we looked to the infoImationrequired by the Commission in
CODDeCtion with ttllllfer requests for broIdcIIt licemes IIId CARS (microwave cable antenna
relay service) autborizations. ll5 We aIIo loobd at die legislative history of Section 617 in
developing the iDfotlitlUon requiremeDts. We DOte that the HOUle RIpon stated that such
information may iDclude "information concemiDg the traDlferee's p.. for expaadiDa (or
eliminating) services to subscribers" and "detailed financial information showing the effect of
the transfer or sale on rates and services. "116 We believe that the information SOUPt in
Form 394 reprdiDg plaDS to cbanae the terms and conditions of service and operation of the
system is appropriate. The question is directed at the transferee's current plaDs. We do not
expect cable operators to be prescient, nor is the question intended to elicit UD£eI'tain future
possibilities. We do not foresee cable operators beq held to unreasoDlble or umealistic
expectations to fon:teU future events, or being held accountable for failing to predict the
future course of events, as Multivision suggests. Moreover, truthful answers are not subject
to the penalties of 18 U.S.C. § 1001.

56. We note as a matter of clarification that transferees and assignees responding
to the inquiry in Form 394 regarding their legal qualifications, in particular Question S of
section n pertaining to adverse findings or actions by courts and administrative bodies,
should be guided by the character qualification policy statements adopted by the Commission
in 1986 and 1990. 117

57. We also take this opportunity to clarify that Form 394 is to be used to apply
for franchise authority approval to assign or transfer control of a cable system owned for
three or more years. Form 394 is not inteDded for use by a cable operator seeking local
franchise authority approval of an assignment or transfer of a cable system held for less than
three years.

114 Id. at 9-10.

115 First Repon &: Order 1 85, 8 FCC Rcd at 6840.

116 H.R. Rep No. 628, supra, at 120.

111 In the Maner of Policy Regarding Character Qualifications In Broadcast Licensing,
Repon, Order and Policy Statement, 102 FCC 2d 1179 (1986), recon. granted in part,
denied in part, 1 FCC Red 421, appeal dismissed sub nom., NABB v. FCC, No.- 86-1179
(D.C. Cir. June II, 1987); Policy Regarding Cluuaeter Qualifications in Broodcast
Licensing, Policy Statement and Order,S FCC Red 3252 (1990), recon. granted in part,
6 FCC Rcd 3448 (1991).
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