
58. Pleadings. NATOA asserts that fraDchise authorities' right to review transfer
requests may arise from Slate or local law or ordinat)M and that the Commission's rules
should be clarified to e....y statetbat a local fraDchiJe authority bas the right to review a
traDsfer request if permitted \UIder applicable state or local law.111 In support of its
argument, NATOA IIIe1'ts dult die Commission recopizes the rights conferred by state or
local laW in other upects of its·ruIes. for example. by providiDI tbat a small systan waiver
of· the three-yearholdiDa·period does not become effective until the transfer is approved by
the -local franchise authority where such approval is required by the terms of the fral¥:hise
agreement or applicable state or local law.

59. DiSCII$Si()ft.. We &pee with NATOA tbat where local or state law requires
fral¥:hise .authority approval of cable system transfers or assignments, local franchise .
authorities may require cable operators to obtain their approvalt regardless of whether the
franchise agreement so requires. We recognize in other aspects of the anti-trafficking rules
tbatlocal or state law IDlY impose obligations upon the fraochise authority, and extending
express recognition to basic tl'aDSfer decisions merely clarifieS this matter. We are revising
our rules accordingly;

4. C,rtijfcolltms of Compliac, with
till Ami-Trt1f./fcldng Provisio"

60. Pleadings.. Multivision requests clarification as to whether cable operators
must file certifications of compliance with the anti-trafficking provision in connection with
transactions that are exempt from the three-year holding period. 119 It furtber requests that
cable operators be authorized to submit certifICations of compliance to the Commission rather
than ,to local franchise authorities. 120 Multivision asserts that cable operators should be
pen1litted to submit anti-trafficking certifications to the Commission in every iostance t but
that t at a minimum, submission of the certifICation to the Commission should be permitted
when the .local franchise agreement does not require local consent to the transfer of the cable
system. 121 Multivision argues that providing the certification to the local franChise authority
serves no useful public policy purpose, interjects a federal issue into local processes t and
invites delays because it offers local franchise authorities an opportunity to scrutinize and
delay transactions outside the scope of local jurisdictiont and to interject their own
inconsistent rulings which will adversely impact buyers, sellers, investor and lenders who

118 NATOA Petition at 6.

119 MultivisionPetition at 8-9.

120 Id. at 7.

121 Id.
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need predictability and certainty. 122

61. DisCUSlion. We stated in the Fint Report &lJrtkr tat every assignment or
transfer of a cable system requires a certification of compliaQce with the ~-ttafficking

statutory provision. In particular, we required that a cable ~tor seeking to sell or
transfer a·cable system certify to the local fnmchise authority tbat: (a) the transfer complies
with the anti-trafficking role; (b) the traDsferror is seeld.J1g or has obtaiJled a waiver of the
ami-trafficking rule from the Commission; or (c) the transfer is otherwi$eexempt from the
anti-trafficking rule. l23 We also stated that, in the case of traDSlCtioDs that are exempt from
the holdiDg period, the certification submitted to the local fraDchiselUthority should
"describe .. the nature of the tranSaCtion and identify the applicable exemption accompanied by
a statement of the facts giving rise to the claimed exemption. "12A We further provided that
"[I]ocal decisions regarding . . . eligibility for one of the exemptions . . . are reviewable by
the FCC . . . ." 125

62. We reject Multivision's sugestion that certifications of compliance should be
filed with the Commission rather than the local franchise authority. We determined in the
First Report & Order, consistent with the dual regulatory framework adopted in the 1992
Cable Act, to vest· primary responsibility for enforcement of the statutory anti-trafficking
provision with local authorities. l26 We affinn that conclusion. Most cable systems must be
authoriZed by local authorities in order to provide service,l27 Thus. nearly every cable
system is sUbject to local jurisdiction. The fact that a local franchise· agreement may not
expressly provide for local franchise authority approval of a proposed sale or transfer of a
cable system does not diminish the fact that local jurisdiction exists. or as noted in the First
Report & Order, that local authorities are best positioned to monitor compliance with the
holding period in the first instance. l28 Moreover. as noted in the First Report & Order. we
believe this procedure simplifieS enforcement and minimizes administrative burdens on both
cable operators and the Commission. IZ9 Multivision offers no new reasons for reversing our

122 [d. at 7-8.

123 First Report & Order 1 37, 8 FCC Rcd at 6833.

124 [d. 1 37, 8 FCC Red at 6834.

125 [d. 139, 8 FCC Rcd at 6839.

126 [d. 136, 8 FCC Rcd at 6833.

127 See, e.g., Communications Act § 621, 623, 47 U.S.C. § 541. 543.

128 First Report & Order 136, 8 FCC Rcd at 6833.

129 Id. 1 41, 8 FCC Rcd at 6834.
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conclusion, .. we reject the U1ISUpIX)rted notion that local franchise authorities will interject
uncertainty into the proceu. We thus reiterate that cable operators are obligated to submit
anti-trafficking cerdfteatiol'ls to the local franchise authorities for all proposed transfers,
assignments orsala of cable systems.

63. We•• this opportunity to clarify that if local fraDChise authority .
approval of In assipmeDt or transfer of a cable system is not required aDd the system bas
been held for three or mOle years, the cable operator is not required to use FCC Form 394
solely for purposes ofsu~nof the anti-trafficking certification. Rather, in that
circwnstaDce, the cable operator may submit its certification of compliance with the anti­
trafficking provision as a separate document.

B. The Tbne Year Holding Period

1. . CtIk,... oJ tIN Bo"",
PerWJor &e. TrtuaSllCtions

64. P""'s. No party seeJdng reconsideration railed an issue reprdinathe
timiDa of thecom~ of the holding period. However, we have received a number
of informal que$tio. reprdina this matter. 130 Therefore, we take this opportunity to clarify
the application of the rWa in dUs area. The issue is whether the three-year holding period
commences anew WIIm thetransaetion involves the transfer of a cable system that qualifies
for one of the three exemptions. It bas been informally suaested that such transactions do
not invoke any oftbe concerns ~rlying Congress' adoption of the anti-traffickin&
provision, and that imposing a new three-year holding period on every exempt transaction
would i'!lp"de~ry aDd desirable transactions, frustrate Congress' purpose in granting
the exemptions, and limit cable operators' "exit" strategies.

65. Discussion. As noted above, we concluded in the First Report cI: Order that
the statutory exemptions from the three-year holding period apply to pro fOrmlJ, tax exempt,
and involuntary transfers, and to transfers involving municipally-owned cable systems.
However, we did not address the calculation of the holding period for transactions that utilize
one of the three statutory exemptions. In the NPRM, we alluded to the fact that a pro fOrmIJ
transfer would not cause a new three-year holding period to commence, but were silent as to
tax exempt and involuntary transactions. 131 For the reasons set forth below, and consistent
with the public interest and our broad waiver authority under Section 617(d), we clarify that
consummation of an exempt transaction does not restart the calculation of a new three-year

130 For example, the law firm of Cole Raywid & Braverman ("CRB") informally sought
clarification in a letter dated May 5, 1994, that has been placed in the record of this
proceeding.

131 NPRM 1 17, 8 FCC Rcd at 213.
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hoktiDg period.

66. First, we believe tIIIt IlO .... buis exists to require a DeW three-year holding
period to ·.beJin after every pro /0"* traDtfer. A pro /OmIll transfer is, by its terms, not a
subltantial c"·of control. SUch tranIIICCions do not raise •. sp(Ilder of speculation or
exploitation of short-term ownership that e<mcer'Ded COlJII'CSS when it adopted the anti­
traffickUJg provision. Moreover, imposiDI a DeW holding period every time pro forma
restrueturiDa occurs would impaIe.llDIleCeSSIrY burdens on the cable industry without
providing any commensurate benefits.

67. SeeoIId, we note that Coupas exeIIIII*dinvoluntary tn.nsfen of conttol from
the minimum boldinl requirement in part becaule it did not want to tie the bands of the
courts or local traDchiIe authorities, or UDDeCeSI8tiIy create a defense against foreclosure.
We concluded in the FirsJ Report de Ort:kr that involuntary transfers are generally
necessitated by cbaDpd or unforeseen circumstances. l32 llIIeed, we noted that such transfers
would likely include involuntary transfers to effect banlc:ruptcy, divorce or probate
proceedingS.133 We believe that we would be imposiDg unJ*essari)y costly and burdensome
obligations on those persons who acquire cable systems through involuntary transfer
procedures if we were to require tbemto hold those systems for three years, or to obtain
waivers of the statutory three-year holding period in order to sell those systems.
Consequently, we conclude that the holding period should not recommence 11pQn the
consummation of an involuntary transfer.

68. Tbitd, Coagress provided an exemption for tax exempt tran88Ctions because it
concluded that such transactions do not implicate the concerns underlying the three-year
holding requirement. We believe applying the exemption to systems acquirecl pursuant to a
tax exempt transaction· is consistent with Conpess' intent regarding treatment of such
transactions. Moreover, we have seen no evideDce to suggest that transactions that do not
incur income tax liability will adversely affect cable subscriber rates and services.
Consequently, we see no compelling basis to insist that such transactions be treated
differently than pro forma and· involuntary transfer transactions. 134

132 First Report '* Order. 67, 9 FCC Red at 6838.

133 [d.

134 We note that this detennination does not affect any holding requirement that may exist
pursuant to other Conunission policies, and in particular does not affect any holding period
required· for a minority tax certificate issued by the Conunission pursuant to Section 1071 of
the Internal Revenue Code.
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2. MIl"" By.. '1'NIu/m

69. Pleadings. In a footnote, NATOA sugests tbltweshoaldJecoDsJder our
decision to provide favorable ......... toMSO ~ver requests, ............ permitting the
traDsfer of one-third of all MSO's.,.... tbat have_ heeD beldby the 14S0forthree or
more years will have a .... impect on sublcriben tbaJl even the small system blanket
waiver simply because of the number of subscribers served by MSO'S.I35

70. Discussion. We concluded in the Fint Report &: Onkrthatapplication of a
separate three-year holdinl period to each system owned by a particular MSO may be
inappropriate in some cinunstaDces because common ownership may create economies of
scale that benefit subscribmaad oommonownership of nearby cable sy"- may create
operatiD8'e~ies and aUow expansion of service to previously.UDIeI'Ved areas. l36 We
therefore detel'lDiDtKt that we would look favorably upon waiver appticationt; if two-thirds or
more of the MSO's subscribers are served by systems owned for three or more years, and if
an MSQuan.ferssevera1 systems in a siDgle U'aDSlCtion and two-tbints of the. subscribers of
the systems being transferred are servl'Cl by systems the MSO owued for three years or
more. l37 NATOA does DOt offer any evidence that our MSO rules bavebad any adverse
impact on $Ubscribers nor~ NATOA usert we erred in the rationale underlying the rules.
Other~ asserting that a larIc number of subscribers are served by MSOs, NATOA
proffers no basis for recousideration of our MSO transfer rules and We' see no reason to
revise these rules.

71. We take this opponunity, however, to clarify two aspects of our MSO transfer
rqiq.First,. Section 617(b) of the Communications Act provides that in the case of MSO
transfe~, ."if the tennsof the sale require the buyer to subsequently transfer ownership of
o~ or m9re suc!). systelDS to one or more third parties, such transfers shall be considered a

'135 NATOA Petition at 8 n. 6.

136 First Report &: Order 1 S1, 8 FCC Red at 6836. In the First Report cI: Order we
concluded that: (a) for initially constructed cable systems, the three-year holding period is
measured from the date on which service is activated to the system's fIrst: subscriber; and
(b) for acquired systems, the holding period commences on the effective date of the closing
of the transaction in which the system was acquired. First Report &: Order 11 46-47,
8 FCC Roo at 683S. We also concluded that, rather than establish separate procedures for
MSO transfers or impose uniform application of a separate holding requirement to each
system owned by a particular MSO, we would treat waiver requests involvingMSO transfers
favorably. Id. 11 Sl-S2, 8 FCC Rcd at 6836. We noted that the anti-trafficking provision is
not intended to thwart the development of systems or unnecessarily deter MSO transfers and
that applying a separate holding requirement on each individual system could sacrifice some
of the benefits afforded by multiple system ownership. Id.

137Id. , 52, 8 FCC Red at 6836.
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part of the isitial trusaetion. "138 In theFint Rep6rt &: Order, we4efermined that
subsequmt transfen DlU,Stbe completed, witllina ftlrIIODable anlOUDl.oftiJne following
compktiono( the orp.I transaetion in Order to qualify for the~ provided by the
statutory provision. l39 Our IU1es specify that in order to qualify as I*t.of the initial
transaction, a request for approval of tile subsequent transfer must be filed with the local
fraDchise authority within ninety. days of tbe closm, date.of the oripW. tl'anSfer and the
closing date of the subsequent transfer must be Il().~tertbanDiDety ,,-ys foUowing the grant
of the transfer approval by the local franchise authority. 140 If local franchise approval is not
required, our roles specify that the subsequent transfer must be completed within 180 days of
the date of the closing of the original transaction in order to qualify as part of the original
transaetion. 141

72. Our roles do not address the situation where, the sublequent transfer involves
multiple systems with differing franchise approval requimnents. FQrexalllple, if franchise
authority approval is required for some but not all of the transfers, our roles could require
the subsequent transfer of the system not requiring franchise authority approval to close
w\thin 180 days, while the subsequent transfer to the samepU1)' of the system requiring
franchise authority approval could conceivably consume 300 Qt more days (90 days to file
the request, 120 days or more for franchise approval and 90 days to close). Although we
recognize ttmt the parties could hold separate closings, or could cotnpIete the entire
transaction within 180 days,142 we are concerned that suCh a requirement would be
inconsistent ,with our determination that the anti-traffictiDg provisions are not intended to
impede MSO transactions. While we continue to believe that.subsequeDttransters should
occur within a reasonable amount of time, we conclude that where a subsequent transfer
involves both systems that require franchise approval and systems that do not, the original
transferee must complete the subsequent transfers of all affected systems within 90 days of
the date the last system involved receives franchise authority approva~ of the transfer.

73. Second, notwithstanding our determination to treat MSO tl'aQSfen in a
favorable fashion, some clarification is warranted regarding the basis for calculating
subscribers served by systems held for three years: Generally, the commencement of the
holding period is relatively straightforward, Le., calculation of the holding period relates

138 47 U.S.C. § 537(b).

139 First Report & Order 156, 8 FCC Red at 6836.

140 Id.; 47 C.F.R. § 76.502(e)(l993).

141 First Report & Order 156, 8 FCC Red at 6836.

142 The transaction could be completed in 180 days if the approval request is filed within
30 days, the franchise authority acts within 120 days (assuming the original operator owned
the system for three years) and closing occurs 30 days thereafter.
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back to the date of KlivadOl Of the system's first subscriber or theeft'ective date of the
closq ofthe~ in Wbidl the $)'stan was acquired. 143 Tbetbree-year holcliDlperiod
does DOt bc&iJt......".. tbesyStem eDeDds lines into existing or new cottununides, or
when the BY*IU•• .,........ptmousIY .... cOIDIDUDities tbr01,.bliDe extenSion. In other
words, a 1IrF•.,..... ...iDterccIIbects multiple communities via wire from a .siDIle
beadeDd caI~itI.lIoldI8t.period flom e1Iber the date of activation oftbe system's tint
subscribei' or 'the :etrective .. of the cloeiDJ of the tr8DSICtion in Which the system wu
acquired. However, a ... system With multiple beIdends calculates the holclina period for
each system served by.. bIIdeDd. Our rule providina for favorable treatment of MSO
transfers caD be invoked in the event a muhiple-headeDd MSO system is sold.

74. Ifa .CIbIe. QPetI1Or.JA:qUires an adjoining system served by a separate headeDd,
the holding periocIfor the adjoinhla system commences upon the date of the closing of the
acquisition. The hoIdiD& paiod ...... to the qinal system does not extend to the newly
acquired SYstan; .,.dIe.-wly acquired system maintains a separate three-year holdmg
period. If, bowewr,tbe,...ehaser nmoves the beadeDd serving the acquired system aDd
iDteR:otDcts the ..... sy.-n with the original system throup line extension, the holding
period for tbatpattiCUJarsystem becomes the same as the holding period for the system into
which it wasiDrepated. In other words, when systems are interconnected and served from a
single headend, theymaitatain a uniform holding period.

75.. We bcjlieve this claification reDders our rules neutral as to system upgrades,
aDd permits expansioll and deployment of new technologies without potentially adverse
regulatory coDJeqllOllCeS.. We further note that calculation of the holding period is for the
purpose of~ whetbel' it is necessary to seek a wai"er from the Commission. The
ultimate decision to~ve a proposed transfer rests with the local franchise authority, if
such authority is provided in the local franchise agreement or by state or local law.

c. WalvS'S

76. PIt!tItlbtgs. NATOA contends that the Commission's blanket waiver of the
three-year holding requirement for small systems circumvents the "public interest" intent

143 We note that a "cable system" is defined, in relevant part, in Section 602(7) of the
Communications Act and Section 76.5 of our rules as a facility "consisting of a set of closed
transmission paths and associated signal generation, reception, aDd control equiPJlleDl that is
designed to provide cable service which includes video progtamming and which is provided
to multiple subscribers within a community." 47 U.S.C. § 522(7); 47 C.F.R. § 76.5. In
terms of practical ~ication of this definition, the parameters- of a system are. typically the
area aDd subscribers served from a particular headeDd or connected set of headeDds. See,
e.g., Second Rate Recon. " 201, 226-27, 9 FCC Red at 4218, 4231-32.
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Mltiwl tile stItUk1rY __ pIOViIiOIlaad·tIIDuId .. eliJltm.ted. l44 MATOA araues that by
fGCUIiDI on tile "~iaI UId~ tIatdlb ll tile hol4iD& period p1lces upon small
~ .operatorS ... juICiftc8doDfor.tbe ..... waiver, tbeC~on i~ that the
bbIdiDa .requireIIIa is i....... to ptQIeCt.~froID~ that will likely have
an adverse impact on cable rates orservic:e. I45 NATOA aaerts that the impact is sipificant:
more than balf of all cable systems serve las than 1,000 sublcribers;smaJl systems serve
approximately 1.9.dioa subscribers~; aDd thevaiue of $UCh systems is
COI*I'Yatively pia*! at $3 .8biDion. 146 Time W... eooteDdJ· .. the C()IDIDission properly
weiIbed numer<JU$ pilblicintel'est cODliderationsbefore adoFdnIdIe blanket small system
waiver aDd notes that the waiver is andciplled to cover only 3.6~ of aU cable subscribers
DatioDlllly.l4'7

77. . DiSCIU$ion. In assessiDg tJae impact of the anti.tra1!ictiDs provision upon
small business, pu.rsuaDt to our obliptioDS under the CommUDicatiolls Act,l41 we determined
in the First RqJon &: Order that:. (a) cable systems serving nll'l1areas with low population
density are UDlibly to be the subject of traDSaCtiOllS that implicate the anti·trafficking
concerns; (b) the anti·traffickiDg roles would crea1e sipificant costs aDd impose
administrative burdens on small systems, and may deter expansion of cable service to rural
areas; (c) the expense aDd delay atteDdanl to individual waiver requests may be prohibitive to
small systems; and (d) ablaDket waiver would reduce the burden on the Commission and
affect only a small number of cable subscribers. l49 Comrequently, we adopted a blaDket anti­
trafficking waiver for small systems. We CODtinue to believe.tbat this weighing and assessing
of costs and beDefits was precisely the type of consideration of the public interest required
UDder our waiver authority under the ConunUDicatioDS Act, and consequently we affirm our
small system blaDket waiver. We reiterate, however, that the small system blanket waiver
does not affect the rights of local franchise authorities to approve. traDSfers or sales of small
systems, to the extent such approval is provided for in local franchise agreements or by local
or state law. Thus, while the blanket waiver provision exempts small systems from obtaining
anti·trafficking waivers from the Commission, the ultimate decision to approve or deny a
transfer and assigmnent rests, in most cases, with the local franchise authority.

144 NATOA Petition at 6-7, 9.

145Id. at 1.

146 Id. at 8.

14' Time Warner Comments at 10-11.

1... CommUDications Act § 623(i), 47 U.S.C. § 543(i); see al.so~ Regulatory Fiexibility
Act of 1980, 5 U.S.C. § 603.

149 First Report & Order 1 90, 8 FCC Red at 6841.
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78. . Small~ ...... as 1)''' tMt serve 1,000 or fewer subscribers
from a siJIIle·.......... ",,"'CioD CUll" ...... f.broII8IloUt Part 7(Jof our rules.
However, we note_we an: •• proceII of~ tJds deftiUIion,151 To the extent
any clefiaitiODII c...............' we••~i.~chaDps to tbesmall
81_ waiver rule.-.~~...~1)uisof ourlDllysis. In
that event, we will IddretI the col1tiJatina viability of tile bJaDtet anti-trafficlcing waiver in
light of those' cbanaes.

79. . FinallY,- ""dMR QPPOI1UDityto.- tbIt our~ to date with
requests for waiver of the ..mctiDc rule ~ dIat sy&tems owned less than
three years are notbeiDa or ass ~ for puI'pC*$ ofquick economic
gain. J52 Rather, thole waiver bave been pn!!IDiJed upon proposed traDsfers involving
banlcruptcy, systeInB barely OVer thesublcriber Umitestablisbed for. the small system blanket
waiver. a systall with ~ ."olf· in de/aCto eot*olllld symns qualifying for treatment
under our MSO trPfet r\ale$. We believe'tbat it is .lfPl'OPl"iate, alter one year of strictly
SCl1Jtin~,waiverrequlJ$f$. to revise our~· to waiver~. In the future, we
generally. will loOk favorably on waiver requestS lJDIess the transaction raises serious
concerns on its face or any objections we receive to grant of the waiver provideo~ public
interest baSes for cc:mcern.

160 FirstRq,Ortd: Otder 191. 8 FCC Red at 6841. See also Second Rate Recon.
'1201, 226-27. 9 FCC Red at 4218. 4231-32.

t51 Implementation of 1992 Cable Act (Rate Regulation). Fifth Order on Reconsideration
d: Further Notice of PropOsed Rulemaking. 9 FCC Red 5327 (1994) (MM Docket No. 93­
215).

152 See e.g.• King KDble, Inc.• 8 FCC Red 1515 (MMB 1993) (no anti-trafficldng
concern where seller was in bankroptey); D.D. Cable Partners, L.P.• 9 FCC Red S90 (MMB
1994) (no anti-trafficldDg concerns where systems barely exceeded small system. blanket
waiver limit and transaction resulted in consolidation of systems with adjacent systems);
People's Cable, Inc.• 9 FCC Red 6101 (CSB & MMB Oct. 21. 1994) (no anti-trafficking
concern where waiver necessitated by transfer of negative control within past three years);
D.D. Cable Partners, L.P., 9 FCC Red 6109 (CSB. Oct. 24. 1994) (no anti-trafficking
concerns where systems barely exceeded small system blanket waiver limit and franchise
authority approval acquired); HC Crown Corp., 9 FCC Red _ (CSB. December 23, 1994)
(transaction involving IUJC MSO did not raise anti-trafficking concerns were MSO bad held
systems serving two-thirds of the subscribers involved in the transaction for more than three
years).
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IV. QGULATORY FLEXIBILITY ANALYSIS
.-

SO. Pursuant to the Regulatory Flexibility Act of 1980, 5 U.S.C. II 601-602, the
Commission's fmal analysis is as follows:

81. Need and purpose of this action: This action is taken to address petitions for
reconsideration of the anti-trafficking and cross-ownership rules adopted by the Commissions
to implement Sections 11 and 13 of the 1992 Cable Act.

82. Summary of the issues raised by the pubic commentS in response to the Initial
Regulatory Flexibility Analysis: There were no comments submitted in response to the
Initial Regulatory Flexibility Analysis.

83. Significant alternatives considered: We have analyzed the comments submitted
in light of our statutory directives and have fonnulated regulations which, to the extent
possible, minimize the regulatory burden placed on entities covered by the ownership and
anti-~fficking provisions of the 1992 Cable Act. The Commission modifies its restriction
on cable operators' acquisitions of SMATV systems within the portion of the franchised
service area served by the cable operator. We affirm the limitation on the tolling of the
statutory time frame for local franchise authorities' action on requests to approve the transfer
of cable systems held for three or more years. These actions are aimed at reducing
unnecessary regulatory restrictions and promoting competition within the multichannel video
distribution marketplace.

84. Federal roles that overlap, duplicate or contlict with these rules: None.

V. EFFECTIVE DATE

85. Effective Date: The changes to the rules adopted in this Memorandum
Opinion and Order on Reconsideration of the First Report and Order will become effective
thirty (30) days from the date of pUblication in the Federal Register.

VI. ORDERING CLAUSES

86. Accordingly, IT IS ORDERED, that pursuant to the authority contained in
Sections 2(a), 4(i), 4(j) and 303 of the Communications Act of 1934, as amended, and in the
Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-385,
the rules contained in Part 76 of the Commissions Rules, 47 C.F.R. p~ 76, ARE
AMENDED as set forth in Appendix B below, and will become effective 30 days after
publication in the Federal Register.

87. IT IS FURTHER ORDERED that, pursuant to the authority contained in
Sections 2, 4, 303, 405 and 601 of the Communications Act of 1934, as amended, the
Memorandum Opinion and Order on Reconsideration of the First Report and Order,
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atrIImiDa in PIJ't IIIdIllOdif'yillJ in put. the Firlt :bpo11 &: 0,..,. in this ptONedtng, IS
AOOPI'ED, u pIOVidltd ....

88. IT IS PUR'1'REk ORDERED TIlAT tile petitio.-for reconaideratioI or
clariflcadon, set fottb in Appendix A. are granted and denied to the extent indicated above.

FEDERAL COMMUNlCA110NS COMMISSION

IJL:ttZ.,
William F. eaton
Acting Secretary

36



MM D8eket No. 92-264

Parties BrQvAtine RccowidenIion or C1trifiS"im
Wireless Cable Association International, Inc. ("WCA")
Multivision Cable TV Corp. and Providence Jounal Compmy ("Multivision")
Time Warner Entertainment Company, L.P. ("Time Warner")
National Association of Telecommunications Officers BDd Advisors, die National League of

Cities, the United States Confen:oce of Mayors, aDd the National Association of
Counties (collectively referred to as "NATOA")

Oklahoma Western Telephone Company ("otIahoIDa Western")
National Private Cable Association, MSE Cable Systems, Cable Plus aDd Metropolitan

Satellite (collectively referred to as "NPCA")

Parties Filin& Qnpositions
National Cable Television Association ("NCTA")
Time Warner

Parties Filma Rcmlies
NATOA
Cablevision Systems Corporation ("Cablevision")
NCTA

Ex Parte Contacts

Cole Raywid & Braverman
Gardner, Carton & Douglas
Wiley, Rein & Fielding



Part 76 of Title 47 of the United States Code of Federal Regulations is amended to read as
follows:

1. Tbe autbority ·for Part 76·condm1es to read as follows:

AUTHORITY: 47 U.S.C. § § IS2, IS3, 154, 301, 303, 307, 308, 309, S32, S3S, 542, 543,
SS2,SS4.

2. Section 76.S01 is amended by revising.subsecoons (d) and (e),redesipatiog
subsection (e)(2Xi)-(ii) as Note S and subsection (e)(2Xiii) as subsection (t), and moving the
Notes to the end of the IUle, as follows:

• • • • •
(d) No cableopetator shall offer satellite master anteDlla·television service

("SMATV"), as that service is defined in Section 76.S(aX2), separate and apart from any
franchised cable service in any portion of the fraDchile area served by that cable operator's
cable system, either directly or indirectly through an affiliate owned, operated, controlled, or
under common control with the cable operator.

(e) (1) A cable operator may directly or indirectly, through an affiliate owned,
operated, controlled by, or under common control with the cable operator, offer SMATV
service within its fraDcbise area if the cable operator's SMATV system was owned, operated,
controlled by or UDder conunon control with the cable operator as of OCtober 5, 1992.

(2) A cable operator may directly or indirectly, through an affiliate owned,
. opetated, controlled by, or uDder common control with the cable operator, offer service
within its franchise area through SMATV facilities, provided such service is offered in
accordance with the terms and coDditions of a cable franchise agreement.

(f) The Commission will entertain requests to waive the restrictions in paragraphs (d)
and (e) of this section when necessary to ensure that all significant portions of the fraDcbise
area are able to obtain mtiltiehalJnel video service. Such waiver requests should filed in
accordance with the special relief procedures set forth in Section 76.7.

Note 1:

• • • • •
Note 5: In applying the provisions of paragraphs (d) and (e), control and an
attributable ownership interest shall be defined by reference to the definitions contained in
Notes 1 - 4, provided however, that: ~

(a) The sm,le majority shareholder provisions of Note 2(b) and the l~ited partner
insulation provisions of Note 2(g) shall not apply; and

(b) The provisions of Note 2(a) regarding five (5) percent interests shall include all
voting or nonvoting stock or limited partnership equity interests of five (S) percent or more.



3. Section 76.S02 is.ameIIIed by cteletialleCtion (b), rmamber'ing the remaining
sections accordingly, adding SClCtiQDS(d)(3)aod (t), revismg section <I), aDd malcing
grammatical language clarifications in sectiods (C), (c)(2), (h) and (i), as follows:

Sec. 76.502 1'Ine-yearhOkliag~. {ti"fiIed) . .'
(a) Except as otherwise provided in Ibis section, no cable opetator may sell,

assign, or otherwise ~controlUD& oWQel'$bip ofa cable systom within a three-year
period following either the acquisition or initial coDSttUCtion of such cable system by such
cable operator.

(b) For initially COlI8tnlcted cable syslelllS,tbe·ttaree-year boldida period sball be
measured from the.date on which service· is activated to the system's tir$t subscriber through
the proposedefJectiYe d8.teof the.closing, of the t,talWIctiOD assipins or trlDSferring control
oftbe cable system. The bowu. period for M:quhed sysfemS.sball be.~ from the
effective date of the closing of the transaction in which coatrol of the cab1e.system was
acquired through the proposed effective date of theclosiDg of the transaetion assigning or
transferring control of such cable system.

(c) A cable operator who seeks to assign or transfer control of a cable system is
required to certify to the local fralJ:hise authority that the proposed 8.$Sip.ment or transfer of
control of such.pabJe system will not vi~Jare the th1'ee-year holdinB requirement. Such
certification shall be ~tted to the franchise authority at the tUne the cable Operator
submits a. request for transfer approval to the local fiaPCbiIe ..tboritr. If local transfer
approval is' not required by the tenns of the fraDChile~, certification of ~pliance
with the: tpree-yearholding requirement must be submitted to thf: franchise authority no later
than, 30 days in.advaDte of the proposed closinl date of the transfer or assignment.

(1) Receipt by the local fraDchise authority of a certifICation containing a
description .of the transaction and indicating that the cable system bas been owned for three

. or mo~ years, or ~t the transferor has obtai.tJed or is seeking, a waiver from the
Commission, or that the transaction is otherwise exempt ullder this section,$hall create a
presumption that· the pro~sed assignment or transfer of the cable sysJem will comply'with
the three-year b,olding requirement.

(2) A franchise authority that questions the accuracy of a certification ftled
pursuant to this section must notify the cable Of'CI7'lOr within 30 days of the filing of such
certification, or such certifICation shall be deemed accepted, unless the cable .operatpr has
failed to provide any additional infonnation reasonable requested by the franchise authority
within 10 days of such request.

(d) If an assignment or transfer of control involves multiple systems and the terms
of the transaction require the buyer to subsequently transfer or assign one or more such
systems to one or more third parties, such subsequent transfers shall be considered part of
the original transaction for purposes of measuring the three-year holding period.

(1) In order to qualify as part of the original transaction, a request for
approval of the sUbsequent transfer must be filed with the local franchise authority within 90
days of the closing date of the original transfer and the closing date of the subsequent
transfer must be no later than 90 days following the grant of transfer approval by the local
franchise authority.
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......... by die of die .t\1IIiIcIUIe ....... or applicable .. or loc:aIlIw to let 1lIPOD
sucIl .

(2) It tile fraMIi- MIdIOrity fall to act upoII such ua.t'er~ widWl
120 clays, lUCIa -.., be _mid ........ tile frucbiJe autbority aad die
relpl.ICiDI put)' 0 to III extaioD of time.
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