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MM Dkt. No. 92-266

MM Dkt. No. 93-215

oppoSITION TO PETITION FOR PARTIAL RECONSIDERATION OR. IN THE
ALTERNATIVE. FOR CLARIFICATION

Comcast Cablevision of Tallahassee, Inc. ("Comcast"), by its attorneys,

hereby ftles this Opposition to a Petition for Partial Reconsideration or, In the Alternative,

For Clarification (the "Opposition" and the "Petition") ftled by the City of Tallahassee,

Florida (the "City") concerning the Federal Communications Commission's (the

"Commission's") Sixth Order on Reconsideration. Fifth Report and Order. and Seventh

Notice of Proposed Rulemakinl:, MM Dkt. Nos. 92-266 and 93-215, FCC 94-286 (reI. Nov.

18, 1994) (the "Sixth Recon. Order").

In its Petition, the City fails to provide an adequate basis for Commission

reconsideration of the Sixth Recon. Order. The City, rather than addressing the merits of the

Commission's Sixth Recon. Order, instead disputes the Cable Service Bureau's (the

"Bureau's") treatment of Comcast's a18 carte channels in the Bureau's November 18, 1994
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Order.!! The City appends a recently filed Application for Review of that Order as its

substantive showing that the Commission should reverse the policies it adopted in the Sixth

Recon. Order.

Even if the Commission were to consider the arguments presented in the

defective Petition, the City provides no basis by which the Commission should reverse its

prior conclusions concerning ala carte packages, nor does it demonstrate that the Order

needs to be clarified or modified in any respect. The City's Petition, therefore, must be

denied.

I. The City's Petition Fails to Address the Merits of the Commission's aLa
~PoUcy.

The City does not argue against the Commission's new approach to the

treatment of packaged service offerings. Rather, it argues that the Bureau improperly

interpreted the Commission's Sixth Recon. Order when it reviewed Comcast's a13 carte

package offered on its Tallahassee, Florida system. However, the Bureau's Order, which

merely interprets the Commission's Sixth Recon. Order, is not at issue in the Commission's

Sixth Recon. Order, and therefore is not a matter properly raised in the City's Petition. The

petition for reconsideration should have addressed the substantive legal issues decided by the

Commission, not a Bureau decision which interprets the Commission's order.

In its Sixth Recon. Order, the Commission concluded that its former ala carte

rules apparently were unclear to the industry and local regulators,Y and that it therefore

1/ Comcast Cablevision. City of Tallahassee: Letter of Inquiry, DA 94-1275 (reI. Nov.
18, 1994) (the "Order").

2/ Sixth Recon. Order at , 42.
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should treat on a case-by-case basis ala carte packages, going forward, as cable

programming service ("CPS") tiers)! For purposes of previously existing ala carte

packages, the Commission stated that though, in some cases, ala carte packages may not be

permissible under the prior standards, "in other cases ... it is not clear how our test should

be applied to the package at issue, ,,~! and that in such cases, it would be fair, "in light of the

uncertainty created by our [former ala cartel test, to allow cable operators to treat existing

packages as NPTs even though [they] would not qualify under the [new NPT] rules.... "

Id. (emphasis added).

The City suggests that the Commission should modify paragraph 51 of its

Sixth Recon. Order such that good faith restructuring of services, such as Comcast's, be

deemed a rate evasion. Petition at 2-3. But even a generous reading of the City's Petition

does not provide adequate support to warrant reconsideration of this policy. The

Commission's Sixth Recon. Order properly found that cable operators that restructured

services should not be penalized for attempting to comply in good faith with the

Commission's unclear ala carte regulations. Sixth Recon. Order at 1 51. Once the

Commission determined that an operator should not be penalized for restructuring its

services, and that it would be "fair, in light of the uncertainly created by [its] test, to allow

cable operators to treat existing packages as NPTs," it would be unreasonable and arbitrary

to require operators to count these channels as regulated services in recomputing cable rates

under Forms 393 and 1200 as advocated by the City. In effect, the City is requesting that

'J,/ Id. at 1 46.

~/ Id. at 1 51.
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the Commission disavow or "clarify" what logically follows from its order: that if these

channels are considered channels in an NPT, they cannot not be included as regulated

channels. Whether or not the Bureau properly has interpreted the Commission's policy and

regulation as implemented in the Sixth Recon. Order (an issue properly for the Commission

to determine in a separate proceeding), there is no reason for the Commission to reconsider

or clarify its own order. Moreover, the City has provided no reasons why the Commission

should do otherwise, other than its dismay at how the Bureau interpreted the Commission's

Sixth Reeon. Order.

The City's Petition simply provides no basis for suggesting that the

Commission's approach in classifying ala carte packages is improper and deserving of

reconsideration or clarification. The City asserts only that the Bureau will interpret the Sixth

Reeon. Order to allow operators to charge improperly high rates and engage in improper

retiering. Petition at 2. However, this assertion has proven false, and the Commission's

Sixth Recon. Order does not lend itself to such interpretation. The Bureau already has

interpreted the Commission's Sixth Reeon. Order in several cases to disallow certain

restructurings.

The Bureau has issued numerous letters of inquiry on ala carte packages and

reviewed the facts of each case. Based on those facts and the Commission's Sixth Recon.

Order, the Bureau has disallowed the ala carte packages of several cable operatorsV and

has afforded NPT treatment to the ala carte packages of other operators, such as Comcast.

'J../ ~,~, C-TEC Cable Systems, DA 94-1622 (reI. Dec. 30, 1994); Century Southwest
Cable TV, DA 94-1553 (reI. Dec. 22, 1994).
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The City's assertion that the Bureau will interpret the Sixth Order in a particular manner,

therefore, has been disproved, and in any event, should be addressed on a case-by-case basis.

II. The City's AppUcation for Review Provides No Basis for Either Reversing
the Bureau's Decision in the Comcast LOI-93-2 or Reconsidering the
Commission's Sixth Recon. Order.

As discussed above, the Commission should reject outright the City's Petition

for failure to address the substantive issue of whether the action which the Commission took

in its Sixth Recon. Order is improper. Moreover, the Commission already is considering the

City's Application for Review and Comcast's Opposition to that Application in a separate

proceeding. See Comcast's Opposition to Application for Review (Jan. 3, 1995)

("Opposition"), attached hereto and incorporated by reference herein.

Nevertheless, as Comcast noted in the attached Opposition, the Bureau's action

was proper. The Bureau did not impermissibly waive the Commission's rules, but rather

applied the Commission's Sixth Recon. Order and the new NPT rules to reclassify Comcast's

ala carte package as an NPT. Moreover, Comeast demonstrated in the LOI proceeding that

was the basis for the Bureau's Order that, under the rules that the Commission had adopted,

Comeast's ala carte package was bona fide. Finally, Comcast demonstrated that the

Commission's regulations and policies do not require Comcast to issue refunds. Comcast's

restructuring was not done in bad faith, comported with the criteria enunciated in the
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Commission's previous orders,§! and, because the channels that comprise the a la carte

package will qualify as an NPT, do not result in refund liability to subscribers.

The Commission's ala carte rules as established in the Sixth Recon. Order

were intended to permit cable operators to offer ala carte services in packages and to

provide subscribers with greater choice. Cable operators relied on the Commission's initial

rules to restructure service offerings as of September 1, 1993. The Commission's Sixth

Recon. Order recognized that those rules were vague and created uncertainty in the industry,

and that though some restructurings may be suspect, not all restructurings can be considered

evasive due to the indefInite nature of the ala carte rules.

The Commission therefore ruled that cable operators should not be penalized

and instead should be permitted to offer former ala carte services as NPTs. The

Commission's answer was an equitable solution to the problem. Comcast's restructuring was

fl.1 ~ Implementation of Section of the Cable Television Consumer Protection and
Competition Act of 1992: Rate Regulations, RCJlOrt and Order and Further Notice of
PfOllOsed Rulemakin&, 8 FCC Red 5651, 5836-38 (1993); Implementation of Section of the
Cable Television Consumer Protection and Competition Act of 1992: Rate Regulations,
Second Order on Reconsideration. Fourth Rej)Ort and Order. and Fifth Further Notice of
Pro.posed RulemakinK, 9 FCC Red 4119, 4210-18 (1994).



4---

- 7 -

proper in light of the Commission's Sixth Recon. Order and the Bureau did not err in

reaching that holding. For the foregoing reasons, the Commission should dismiss the City's

Petition.

Respectfully submitted,

COMCAST CABLEVISION OF
T ASSEE, INC.

By: ""'-'---=~~--~----\o+------
Peter H. Feinberg
Peter C. Godwin

Its Attorneys

DOW, LOHNES & ALBERTSON
1255 Twenty-Third Street, N.W.
Suite 500
Washington, D.C. 20037

February 3, 1995
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

COMCAST CABLEVISION OF TALLAHASSEE, INC.
City of Tallahassee

Letter of Inquiry

)
)
)
)
)
)

LOI-93-2

DA 94-1275

OPPOSITION TO APPLICATION FOR UYJEW

Comcast Cablevision of TaUahassee. IDe. ("Comcast" or the "Company"), by its

attorneys, hereby fues this Opposition to an Application for Review (the "Application") fl1ed

by the City of Tallahassee (the "City") concerniDI the Memorandllm Opinion and Order, DA

94-1275 (reI. Nov. 18, 1994) ("Order") issued by the Cable Services Bureau (the "Bureau·)...

The City argues in its Application tbat the Bureau improperly classified Comcast's

New Product Tier (the "NPT") as a boNl fide NPT by waiving the Fed:eral Communications

Commission's (the "Commission") NPT rules, and tbat the Bureau should have ordered

refunds for charges to subscribers for Comcast's former ala cane package. The Application

should be denied because the City has failed to demonstrate tbat the Bureau's Order is

inconsistent with the Commission's regulations and with its policies as adopted in the Sixth

Order on Rtconsideration.J!

1/ Implementation of Sections of the Cable Television Consumer Protection and
Competition Act of 1992, Rate Regulation, Sixth Order on Reconsideration, Fifth Report and
Order, and Seventh Notice of Proposed Rulemaking, MM Ditt. Nos. 92-266 and 93-215,
FCC 94-286 (reI. Nov. 18, 1994) ("Sixth Recon. Order").
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STATEMENT OF FACTS

On September 1, 1993, Comcast offered its subscribers in the City of Tallahassee a

four channel a fa carte package of services (known as "Value Pale") which could be

purchased individually or as a package. The City fIled with the Commission a letter dated

September 16, 1993 alleging that Comcast's a fa carte package violated the Commission's

rules. In response, the Commission issued a Letter of Inquiry*' which requested that

Comcast provide information regarding its services and rates. Comcast's response to this

inquiry explained that the services were boM jitk a fa carte services offered to subscribers

pursuant to the Commission's regulations.V

The Bureau issued an Ortkr on November 18, 1994 holding that it could not find tbat

Comcast's afa carte 'package offeriDI violated the Commission', regulations. In its Order,

the Bureau held that the Value Pat services would be considered an unregulated NPI' going-

forward. The City filed its Application for Review of this Order on December 19, 1994

requesting that the Commission review and reverse the Bureau's Order for failure to comply

with the Commission's replatioDS and orders.

I. The Bureau DId Net WaiTe the ConunJ-inD's Rules.

It is clear that the Bureau correctly, and in accordaDce with the Sixth Order on

Reconsideration, determined that Comcasfs afa carte offering was a boM fide NPI'. The

City argues that the Bureau should not have deemed Comcast's Value Pat services a NPr

1,/ Letter from Roy J. Stewart, Chief, Mass Media Bureau, FCC, to Patrick Keating,
General Manager, Comcast Cablevision of Tallahassee, Inc., LOI-93-2 (Nov. 17, 1993)
("LO!") (Exhibit A).

3/ Exhibit B, Response at 5-10.
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under the Commission's Sixth Recon. Order, and that to do so constituted an improper

waiver of the Commission's regulations. Application at 8. The City also incorrectly argues

that the Bureau's decision violates the Administrative Procedure Act. Application at 10.

The Bureau's Order confonns to the provisions of the Commission's Sixth Recan. Order in

all respects and does not constitute a waiver as applied to Comcast's Value Pak offering.

The Commission stated that, with regard to a La carte packages such as Comcast's,

"it is not clear how the [a La carte] test should be applied...." Sixth Recon. Order at 151.

Therefore, the Commission indicated that "[i]n those cases, we think it is fair, in light of the
..

uncertainty created by our test, to allow cable operators to tretJl existing packages as

NPTs. . . ." [d. (emphasis added). 1be Commission created this subset classification of

NPTs simultaneoUsly" with its NPT policies and rules. '1be Bureau's Order, therefore,

plainly does not constitute a waiver, but rather constitutes a substantive application of the

Commission's holding in ,its Sixth Recon. Order, that permits operators to treat certain

classes of a La carte packages "as NPTs even though [theyJ would not qlUJUfy under the rules

we establish today. . . ." [d. (empbasis added).

The Bureau's action is authorized by Section 76.986(c) of the Commission's rules.

That rule provides that a collective offering may be treated as an NPT if the offering

"involved only a small number of cbanDels or BSTs or CPSTs, and the operator had

reasonable grounds to believe the collection offering complied with the Commission's

requirements as of the date it was rust offered." 47 C.F.R. § 76.986(c). It is also

confirmed by Question No.4 of the Commission's Q&A released on December 29, 1994,

which states that a qualifying ala cane package automatically becomes an NPT on



"1---

- 4 -

January I, 1995. Second, Comcast continued to provide the components of the package on a

stand-alone basis. That so few subscribers elected to take individual components of the

package was testament to Comcast's extremely low (i.e., benchmark) pricing. In light of the

Commission's policy as expressed in the Sixth Recon. Order and the Commission's

codification of that policy, if the City wished to dispute the underlying legal conclusions in

the Bureau's Order, the proper remedy would be to seek review of the Sixth Recon. Order

and Section 76.986(c), not challenge the instant Ortkr.

D. The City's C"'1'Iui The AJIeIed MftetpI8re FIIIure of C....'s Value Pall
DemoaItrates That Comcast Evaded RepIatioD is Flawed.

The City's argument that "[t]be resouDding indiffereDce of Tallahassee subscribers to

COMCAST's alleged ala carte option demonstrates that COMCAST's [Value Pak] was not a

bona fide offering" is UDCOnvincing,~ and in no manner demonstrates that Comcast's service

offering constituted a rate evasion.

The Commission's test to determine that a package of services is a bo1UJfide ala

cane package as emmciated in the Sixth Recon. Ortkr does not make marketplace acceptance

a dispositive test of wbetber a package of services is a legitimate a la cane package. As the

Bureau recopizea in its O'*r, it "will not find an actual evasion occurred ... if Comcast's

action complied with our ala cane policy thtlt was in effect at the tiIM of its restructuring. "

~I Application at 4.
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Order at 1 16 (emphasis added). Comcast did comply with the FCC's regulations which

were in effect when it resttuetured its services.v

Under the Commission's original two-part standard (only one pan of which implicates

marketplace considerations),§! the Bureau properly held that it could not fmd that Comcast's

Value Pak was not a bonafide a La cane package. Order at 1 19. First, it is undisputed

that Comcast priced the services such that the package price did not exceed the sum of the

charges for the individual services. And, although the Bureau concluded that the low level

of subscribers that chose not to subscribe to the service "teDd[ed] to show, in this instaDce,

that the per-chanDel offering does not constitute a realistic service offering, "11 the Bureau's

determination that Comcast did not evade rate regulation was based in part on the fact that

the test itself was not clear, aDd that the test did not specify what percentage of subscribers

would have to refuse the package to indicate that the offering is not a "realistic service

offering." Id.

~/ As the D.C. Circuit has stated:

Although an administrative aaeacy is not bound to rigid adbereDce to its precedents,
it is equally esseDt:ial that wbeD it decides to reverse its course, it must give notice
that the standard is beiDa cbaDpd . . . aDd apply the cbaDpd standard only to those
actions taken by parties after tM new standlud 1uJs bten proclairud as in effect.

Boston Edison Co. v. FPC, 557 F.2d 845, 849 (D.C. Cir. 1977) (emphasis added), cert.
denied sub nom. Town ofNorwood, Mass. v. Boston Edison Co., 434 U.S. 956 (1977).

~/ The two-part test set forth in the Commission's InitUJI Rille Order required: (1) that the
price of the combined package not exceed the sum of the individual charges for the services,
aDd (2) that the package constitute a realistic service offering. Implementation of Sections of
the Cable Television Consumer Protection aDd Competition Act of 1992, Rate Regulation,
Report and Order and Further Notice of Proposed RJdtmoJcing, 8 FCC Red 5630, 5836-37
and n.808 (1993) ("Initial Rate Order").

II Order at 1 19.
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Moreover, as Comcast noted in its LOI response, rates for the Value Pak package

were set at levels commensurate with benchmark rates - subscribers were permitted to select

any combination of the services, and indeed, some subscribers elected not to purchase the

Value Pak services at all or in their entirety. Response at 5-6; see also Order at 1 19.

Comeast priced the Value Pat services so that "no subscriber is paying more than they would

under the Commission's benchmarks for these services. . . ." Response at 6. On its face,

therefore, Comeast's Value Pat services could not have constituted a rate evasion because

Comeast was receiving at most the same revenue from these services as it would have
..

received bad the restructuring not occurred.1I

m. The Bureau W. Not Required to Gift WeiPt to the City's Rate FlDdiDp.

The City argues that Comcast failed to meet any requisite burdtn of proof that its

rates are reasonable, and that the Bureau must defer to the City's rate flDdings. Application

at 6. The City is plainly wrong. The Commission clearly stated in its &cond Rtcon.

OrderiJ that cities may mike initial determinations, but that the Commission may make the

ultimate determination on tile status of an a la carte package.1W

al The City is also WI'ODI wilen it asserts that initially tile equipment charge of S1.04 to
receive the Value Pat services evaded rate rep!ation. The converter cbarge was imposed
solely as a result of the oew nales requiriDa cbarps for converters (UDbuDdling). Comcast
eliminated this charge once it became aware that 3S subscriben who did not wish to receive
the entire package were charged the fee. It is not signijfcanl, as the City asserts, that the
"initial communication to subscribers" listed this converter charge. Application at 5. What
is significant is that the charge was not deemed improper and that Comcast waived the
charge, in any case.

21 9 FCC Red 4216-18.

lQl See also Question 17 of the Commission's Questions aDd Answers (Apr. 26, 1994).
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Comcast met its burden of proof that its rates were reasonable in its response to the

LOI. based on the manner in which Comeast priced its a la carte package.ll/ The City

implies that Comeast failed to demonstrate that its Value Pale services were bona fide a /a

carte services.W But the Bureau correctly concluded in its evaluation of Comcast's LOI

response that Comeas!'s package offering did not constitute a rate evasion:

Even if we were to apply the IS interpretive guidelines set forth in our Second
Reconsideration Oreler, we still would not reach a clear answer to the question of
what constitutes a realistic service offering. . . . Comcast'! four-cbanDel tier ...
did not constitute a clear evasion of our rate rules.J1I

Under the IS-part test, no one factor was dispositive, and Comcast's package met a large - ..

number of the IS tests. The Bureau's Order provides a reasoned lDIly.of the elements of

this case, and properly concludes that Comcas!'s justification of its Vatue Pale services in its

LOI response, coupled with the Commission's indefinite two-part test, do not lead to the

defmitive conclusion that Comcast's Value Pat was improper.

The City further sugests, without any authority" that the Bureau is bound by a

"presumption of correctness to the franchising authority's determiDation" that Comcast's

basic service rates were unreasonable. Application at 7. The Bureau is not bound by the

ill In fact, Jiven the beDchmark scbeme that the Commission adopted, Comcast was
required to usip I value to the per cbanDel cbaqe for basic service which conformed to the
Commission's benchmark formula. Comcast could not, for example, have lowered the rate
for each chanDel of basic service and raised the rate on the pt'OII'IIDDliDa service tier because
of the Commission's tier neuttality scheme.

UI Application at 6.

UI Order at 1119, 23. The City quotes the Bureau's Oreler out of context. The quoted
text actually states that the facts "tend(] to show ... that the per-cbanDel offering does not
constitute a realistic service offering." O'*r at 119 (emphasis added). The Order does not
conclude that the Value Pale was not bona flde aLa cant package.
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City's notion of a "presumption of correctness," especially when the Commission specifically

reserved the right to review franchising authority determinations of whether certain aLa carte

services are bona fide.'!!'

The Commission initiated its LOI long before the City issued its first rate order on

March 9, 1994, pursuant to the City's own request for clarification of whether Comcast's

service offerings complied with Commission regulations. In effect, the City's request

constituted a request for a declaratory ruling, which vested the Commission with the sole

jurisdiction over aLa cane determinations.j1/ Moreover, even if the City bad reached a
- ;,

preliminary decision without~ Commission review of the ala carte package, the

Commission still is obliptcd to consider iDdepeDdeDdy the Value Pat offering on its merits

in connection with itS review of the LOI. The Commission bas not granted sole jurisdiction

to local franchising authorities to make decisions which bind the Commission, especially

where, as here, the ala carte services at issue would be classified as either unregulated or

CPS tier services, both of which are beyond local jurisdiction.

The Bureau interpreted the Commission's regulations and made a decision on the

merits, and in doiDg so bas held that Comcast bas met any requisite burden of proof. The

local authority is bound by this determination.

HI Implementation of Sections of the Cable Television Consumer Protection and
Competition Act of 1992, Rate Reaulation, &cond Order Oil ReCOllliMratiOll, Fourth Report
and Order, and Fifth Notice of Proposed JlulemQJdng, 9 FCC Red 4119, 4217-18 (1994)
("second ReCOil. Order").

UI In its second O'*r on ReconsiMratioll, the Commission stated that local authorities
may seek clarification of wbetber a la carte pactaaes~ borIIJ~, thereby granting the
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IV. Tbe City MIsInterprets tile Comm''''s Replatioas and PoIides In Arguing
That Comcast Is Subject to Refund LiabWty.

The City states that Comcast should be subject to refund liability for basic service

overcharges. Application at 7. This conclusion is premised on the faulty assumption that

Comcast's restructuring was invalid, aDd that the Bureau "fOUDd that their deregulation was

not consistent with the public interest.... " Application at 8. But in fact, the Bureau

explicitly found that Comcast's Value Pat was not iDconsistem with the applicable

regulations: "[W]e cannot say that it was clear to Comcast that its restructuring was not a

permissible a II carte packaae. It Of'tk, at 11 20, 21 (empbuis added). Having~ this. •

factual determination, the Bureau applied the Commission's policy as expressed in the Siitlt

Rtcon. 0'*, IDd fOUDd that ItComcast's four-cbaDDel tier ... did not constitute a clear

evasion of 01U' rate rulu ~ It Ord.n' at 1 21 (emphasis added).

The Bureau further fOUDd that it did It not think that it would be equitable to subject

Comcast to refund liability. It 0'*, at 122. In fact, this UUly was the most equitable result

because Comcast offered the Value Pat service to subscribers who were almJdy receiving

the service at rates no higlwr tban before the introduction of Value Pat. If Comcast were

required to issue ret\mda, it would, in effect, be forced to offer those services free of charge.

In any case, the City fails to provide any justification whatsoever as to why Comcast should

be subject to refund liability pven the fmding by the Commisslon that offerings such as

Comcast should be treated as NPTs.

The City also claims that the establishment of the ala carte packqe It improperly

allowed COMCAST to charge substantially more per month for basic service that [sic] would

have otherwise been possible." Application at 7. However, it is not significant that the per .
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channel charge for basic tier services was more costly than if Comcast had not created the a

La carte package. Under the Commission's regulations, Corneast bad the right to eliminate

channels from a regulated tier and thereby increase the per cbanDel rates. In any case, the

Bureau's decision to treat Value Pat as an NPT has the same effect on the basic rate as if the

Bureau bad permitted Comcast to retain the package's a La carte status, and the

Commission's Sixth Recon. Order, as demonstrated in this Opposition, directly supports the

Bureau's determination that the services should DOt be subject to regulation. Therefore, the

City's Application, which asserts that Comcast should be subject to refund liability, should

be denied.

CONCLUSION

The City's Application for Review incorrectly coDteDds that the Bureau abused its

authority in deeming Comcast's Value Pat services an NPT. The Bureau's Order is in strict

conformity with the Commission's Sixth bcan. Order, which established the roles for NPTs

and acknowledged that the aLa carte regulations in place did not clearly deem certain aLa

carte packages, such as those offered by Comcast, to be impermissible.

Respectfully submitted,

SION OF TALLAHASSEE, INC.

By:

DOW, LOHNES '" ALBERTSON
1255 Twenty-Third Street, N.W., Suite 500
Washington, D.C. 20037

January 3, 1995
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Floria. A lecter fzoaa tM T.ll...._ c:u e ,.tDi.tracor'daced
s.pc....r 1', 1"3, aDd aupfOR1aI _cerial.. nJ.......t1eea -.
concemin9 po••i~le violati0D8 ., co.ca.c of ~~iZ'•••at.
governing the ,n¥1el. of cMle celenel_ ...-rice uadezo ta.
cule Act of 1"2. A copy of tJUe lett_ aM ....ft!A9
macerial. .re attached.

under the cente.i.·. tne.. _ NIUlaced cUle .."ic.
revenue., the .ver__ch1y ~ibea- bill f. _nic••
pZ'ovided by eMle openton 8\dtjecc co NIUlacl_ -.y DOC
incr........ tile a..~ .-ch1y '-'uibu" bl11 _tenined
under r.t•• iD .ffect OD AprilS, 1ftJuacil lOw ~.r 15, 1"3,
01' i.t the buio MC'ric:e tier .. Me be... lNItjeec to
regulation, \&Dtl1 ......., 11, If.J. ., C.•••• ' •• 10Mea) and
(c). TIle a".~ ••.claly ....uiIIU bill 1. ftIIIIlftli co be
calc:ulatecl 1A ....... witli ...1-. '7' .10.0 ctt) of tM
C~••iOG·. rul.., 41 c.•.a. IecCl_ '7'.10to(~).

~r. rA~rick Keating
Mana;er
Comca.C Cacl.vi.ion Inc.
37'0 HArc.fi.ld Road
Tallah••••• , Florida 32303

oear Mr. Keating:
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111II ""',,., __."... TO:

r11. NUmber LOI-93-2

Novemb.r 17, 1993

FEDI..AL COMMUNICATIONS COMMISSION
WASHINGTON. C.c.~
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Tall ia iea lettea- ..ae.. eMC le MJ,1eNa tJlat the
new rat ....s.- .101ate eM fCC fneM. ta OI'Mr to peni.c
an 7~U oUi_ of 1...11_ wi&Jt tile f __.,
COlIC" ie to ..,lete tM .ttac.... •..ee me.e
CQllPutaei.- ... ~_r. eo-uc ie I'.,.u to eua..1t it.
rat. c~ f. n&e8. 0"'-.1 liM· 1_ 1A .ffect on
AprilS, 1"3 ... f. all otMr rat., c l l1M·qpa aDd
.ervice. in effact ~tly.

O'Ddezo the e:at:tle AU••i ... p.~.mi.. off.... - • ,.~
Ch-DMl o~ ,.~ pnp_ bui. ia ~at". _ 4' G.'.C.
Section 543(1) (2). Is xII' 7S".,I.... 'sec',?' ., 'he C-h1•
X.1'yi.ieo ow''SS. 'me..'" ... C7.S'i,C1... PC "'2; "C·
',,')Ieigo, MM Docket '2-2", • fCC led 5.31 (ltt3) (-ilia
Ordere), the COIai••1OD cMteraiMCI tut it -aulel DOC retUlace the
CQll.c~iv. oftering. of otherw1.e nonregvlatecl pel' chaDA.l 01' per
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~rogram ~ervice. a. long I.: (1) the price of th_ combined
pack.i- doe. not exceed the ~um of the ind1vidual charge. for
each compone~t .ervicei Ind (2) the operaCor continue. to prOVide
t~e component part. of the p.ck.ge to .ub.eribers separ.tely in
addition to the collective offering. R,C' Order, para•. 321-321.
The Commis.ion al.o decermined that the .econd condition i.
satisfied only wh.n the per channel offering provide. consumers
with ~ realistiC .ervice choice. Rat. Qrder, p.ra. 328.

The raCe card attached to the T.llaha.... letter indicat••
th.t Comca.t now offer. a package of & 1. s'rte chann.l. which it
call. ·Value ,.x-. In order for the C~••ion to review this
matter, Come••t i. r.quired to provide the following inform&t1on:
(1) • li.t of all channel. currently beiag offered on an &-l&
s·tt- ba.i., the price tor e.ch chaDnel, tbe date on which each
cb&nnel w., fir.t offered • 1. s'rr-, wbetber e.ch channel was
previou.ly offered a. part of • tier of chanDal. and, if 10, the
tier Oft which it w.. previouely offered; (2) tbe te~ and
coftditione of aDy collective offeriag of • t. s'rr- cbaaftel.
available to cu.t~r., includiDi tbe cb,onel. wb!cb co.pri.e the
pack..e and tM r.C. for the pack_, aacl CM dace OD whicb the
pack_ w.. fir.t ... av.ilabl.; (3) tM -.ac of uyother
charge. ift ackU.tioll to tbe peZ' cbanael 01." pact.- chup (botil'
one-ti_ aDd rec:\1ZT1Ag) recl'd.Z'ecl to nII8c1:iJM,.to, aDd receive, ..
the • 1. S.ne c:hanMl. azul .., pack... of • 14 erre chaNl41., .
1nc:lucli,. c:!Iaz9I. to rlceive tM c:bMD81... pac.... OIl
addit1ou.1 oucllt. azul for ew1tc:IIJ.DI fn- _ • I. Mtt- package
to iACU.viclual c:bumel. COIIItri.iDl tile pac...... fo.. _itching
froll iDdiviclual c:b"Ml. to aa • 1. A·e ,.cUte; (4) •
cle.cript101l aDd the c:haI'ge foZ' .., acII!iUtioaal -.u,.eat required
to receive tM a, 1. s'ne cMMel. 01' aay • 1. err. ,acute; and
(5) the IlUIIMZ' of nMcZ'UMr. nce1vial ......... of LJ.&
s'u' CMaMl. u.cI tM a....Z' of .....rUlen nc.1viAt e.ch of
the • 1. Sane eh...l. OCM" tbaD tbzcNlla .....CZ'iptiOG to the
eDtin pac:Jc..... of tile dace yw niply to Uia lecteZ'. COIIC.lt
i. al80 nqW.nd eo Cr.C. cbac aay '== of • 1. s.rre
chAaMl. ic·off.1:8 c. tbe Ca i8'~" ~ •••ac• .,.cified
ill the lace Qpler f_ • pen1..Utle ,....II&1.C.. pacll... of Ll&
s'r' 0,",-18. la ,.nialu, Ca.aMC 18 ~-.u.nc1 to Ul)lain
wby CM ott-ut ot eM • 1. S'ne c:bam,.l. 1•• realietic:
..rri.c:e oft-ut 1a a i_ co tM ... I' tM pric••
aDd .., t c:oM1tiou applic:abl. N.,.e:tively to the
p.c 1. A'S. offeriDg.

011 bel" 1...., leetioa 3 of tbe c:altle ICC (1M 47 D.S.C.
Sect101l 543 (fl) aDd 1e«101l 1•• t.l 'of tile CD i_i.'. aulel, 47
c.r.a. Sectioa , •• tll, pl'Ob1bit DefaCi.. apei.. bl111D1, 1.&, a
cabl. oper.tozo My DOt c_~ •~ f• .., .."ice or
equlplleDc tAaC the aubac:zoiMI' bU DOt a1flnatively nque.tecl by
n&-..

The T.llaba.... lette...11.... tbat co.caac baa offered its
Cableou.rcl ..Z'Vice thl'ou4Jb neg.tive~ bil11ft1. 1ft order. tor
the Ca-ailioD to review thi. il.ue, e:~ 1. ~ired to proY1de
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full details concemini this s.rvice ana a a.scripcion ot how
custom.rs ~v. been subscri~.d, And are currently being .
s~scri~.d. tQ the CableGuara service, incl~4in9 a statement as
co whether CUstomers who have b.en subscribed to this s.rvice (i)
received prior notice of the service And (ii) ~re a.ked it they
wanted to receive ch•••rviee. With re.pect to (ii), if the
c~stomers were asked, how w.re they asked and how w.re they
directed eo indicate th.ir respon••? Comca.t ia al.o required to
demonstrate that ita sub.cription of any cu.to.ers to the
C&bleGu.ra .ervic. do•• not violate the prohibition against
negative option billing.

Tall.h..... .1ao .xpr..... conc.rn about • ..parac. new
ch.rg. for ••rvice r.pair. and the cotice tbac ~ provided with
re.p.ct to the rat. aDd .ervic. cbange.. eo.c..c i. required to
prOVide full detail. cODceming t~ ••rvice repair charge,
including whecher chi. is • new ch.u'ge &Dd, if N. "'ther there
wa. a reduction in any otMa' chu'ge whea clU...c~ was
e.t~lishecl. P\lrCher. COM..C i. r'"l'l1red co pzoov1c1e c0IIP1.t.
details about the DOtice it proVided of tM aew rate and ..rvice
change., includiDg copies of DOcice. pnvided, _ tut thi.
office CaD r.vi.w ea-pliance with tbe CoSEtss1oo'. DOtice rul••.•." -.

The Cable ~ of 1"2 auUorl.e. tM CCI i-.i. to ••cull."
rule. to pr.veDt ev••ioaa of rac. ~.tiOD. ...., G.I.C.
Section 543 (Il). 'rise "C. pnter .fiMe a pnlUJtited ....1on,
jnt.r ,li., a• .., p~.Gtice wbi~ a.aida eM rate regulation
proviaiou of tM Cable Ace or ~ nle. coe&razy to eM intent
of· the Act or its wsderly1af polic1e.. ..r. emler, pan. 451.
Your r.eponae. to thi. letter will be revi..-d ia li~t of th•••
provi.ion•.

COtIC.st is retpaizoecl to ,"",de tM foftlOiAI Wonation
within thirty dayw of tbe dace of tb!s lecteao, to ..aove a
copy OIl the 1'.11...._ CMle Adaia1.cnt_. .1 nler to ch.
above file QU••S' 18 " ....I... If yeQ .... MY qu.e1ou, you
may contact It.....~.. at (202) 41'-01.'.

SiAc:enly,

CC: City of Tallabaa... cable ~a1.cr.toc
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1.

YAyr rile Kg.Re:

Mr. Roy 3. Stewart
Chief, Ma•• Media Bureau
red.ral Co..unication. Coaai•• ion
wa.hin9ton, DC 20554

Oear Mr. St.vart:

I a. r ••ponclin9 to your l.tt.r clatAd 1f000000r 17,. ~991 .
requ••tin9 a r ••pon.. to c.rtain queationa r.i... with the .
c~i••ion by the City of T.llabae.... -..cifically, tbe •
coaai••ion requut" that COIICa.t d_onatr.u ita cOIIpli.nee vitb .
tb. co..i ••ion'. r.,ulation. in f~ ar.... I beli... that the
infor.-tion th.t ve are providi", in I'....NIe to y~ reque.t
c!eIIOn.tr.t.. th.t the T.llaha.... .y.t_~. rat_ conlon to the
co..i ••ion'. regul.tion. and the poliei....t.bliebed in th.~
Qrcl.r.

(iJCOIVlCAST
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I h.v••nclo.... • r.t. card and channel lineup .ffectiv. a.
of SepteliMr 1, 1"3 •• vell •• OM effecti.. .. of J.nuary 1,
1993. Th. 1.tt.. COYU'. the ,..io4 ",1nnint _il 5, 1993
ref.rr" to in yOU&" lett... I.. .1_ encl_i", the lat. l'I'..z.
caputation fol'll vbl_ .ee....ni.. YOUZ' 1.ttU'. fte fon confina
th.t the aver••e _tbly .uMCZ'ibe&- bill fol" r-.ul.t.. c.bl.
service. ba. not iac:&"...... Accordi", to the fon the av.raC)•
• onthly .ubecri~ bill baa cI.sr..... by '3.01 per .anth.

2. SMrpe tAE _ir bnice.

The Cl~ ....tlcma vby COllCa.t'. ..,c.bel" 1, 19'3 I'.t. c.rd
cont.in. -. ~.te new c:hal'fle for Mrllce 1'....11". vbiell used to
be included •• ~ of ba.ie ....,ic:e. - 'fbe C1t, i., of cour•• ,
r.ferrin. to the bOUZ'ly HrYice c:baI"ge vbicll tile .y.t_ v••
required to cOlIPute in .ccordaftce vitia section 7'.923 of the
Co_i••ion'. rule.. fte T.ll.ba.....y.~'. hourl, HZ'Yic. charge
i. '25." per bour.

The City corr.ctly not•• th.t priOl' to 1' 1, 1993,
.ervice c.ll. w.re inclu.c:led in ba.ic and progr ift9 .ervice rate•.


