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I. INTRODUCl10N

. . . h bl tbit Ei,ltth O'*' on RfCtJllSftltrtlliM we ......our ruleI to ,..mit certified
local francbisiDI authorities. independent small systems, aDd small systeIIII OWIIIIIby small
multiple system operators ("MSOs") to enter into alternative ratereauJldoa ........ that
conapl, with die CQlDIIlUDications Act of 1934, as amended. 1

D. BACKGR.OUND

2. Pursuant to the 1992 Cable Act, the COIlUIIitsion bas. estabIiIbed·.
comprehensive reaulatory framework governing rates for regulated caba. services aDd
equipment.1 Subject to cenain limited exceptions, all regulated cable systems generally IDUIt

1 Communications Act of 1934, as amended, 47 U.S.C. § 521 et seq. (C~ns
Act"). The Cable Television Consumer Protection and Competition Act of 1992 amends Tide
6 of theCOIIIIDUIIications Act. Pub. L. No. 102-385, 106 Stat. 1460 (1992), 47 U.S.C. §
534 (1992) f'tIIe 1992 Cable Act" or "the Cable Act of 1992").

1 Ste Report and Ortkr and Further Notice of Proposed RulemolcilJ,. ("Rate Order"),
MM Doc_ No. 92",266, FCC 93-177. 8 FCC Red 5631 (1993);M~ Opinion and
Order and F", NlJtIce ofh0p6Hd RultmQ/cin" MM Docket No. 92-266, FCC 93-389,8
FCC Red S. (1993); FinJ Order on Reconsideration, Stcond ltepart and O,*r, and Third
Notice of~~in8, MM Docket No. 92-266, FCC 93-428, 9 FCC Rcd 1164
(1993); .... Ordtr on Reconsideration, Fourth lftport and Order and Fifth Notice of
Proposed RrdtmtJidng, ("Stcond Reconsideration Order"), MM Docket No. 92-266, FCC 94-
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.. l'Itesblled OIl a fiJi compeddw l'I1e~ from ,Sepeeaaber' 30, 1992 levels unless
die .-a•.•~ rata bued on a COIt-of-service sbOwiJII.3 The 1992 Cattle Act requires
die Commiaion toteduce repJItory bunteDs, aDd the COlt of complilace for IIDI11 systems.·
S.... systemS are defIDed in tile *lUte u systems serviDIl,OOO or fewer IIIbscribers.s
PunuaDt to tbat JDIIMate, tile Commission bas created different regulatory apprOaches 'that are
available' to,...n systeqIS.

3. ". .F9r ,e-.Ie, aD.operator that OWDS more tt.a OM SIDII1 system mayestablisb
its Ubbund1ed cbaraes for replated equipment based on tbe avenae equipment costs of all its
small systems, or only some of them, rather thin on a sySlem-by-sysrem buis.6 UDder our
u.rim cost-of-servic:o.,...'~ small sy.... _ ..u 'Y-- owned by small
MSOs' may use simplifted fonns for purposes of mathtJ cost-of-service showiDp.' Small
operators,~'~ 9I'ftlOrs.-viDa 15.000 or fewer sublcribers aDd not aftUiated \\lith a
larpr 'operator, are eligible for traDSition relief.9 Instead of settiDi rates baaed on a 17%
competitive reduction, small operators may maintain their March 31. 1994 r..res. with certain

38, 9 FCC Red 4119 (1994); ·Third Order on R.considertllion, ("Third bctJ1lSiUl'QIion
OfdU"),MM Docket No. 92-266 aDdMM Docket No. 92-262, 'PCC 94-40, 9 PCC Red
4316 (19M). ' 0,

3 47 C.P.R. § 76.922(b)(l). Interiin rules and palicies,over'" a tOit-of-service
showing are set forth in the Repol1 and Order and FUl1Mr Notie. ofPropos«J Rukmaking.
MM Docket No. 93-215. FCC 94-39. 9 FCC Red 4527 (1994).

• C~ Act § 623(i), 47 U.S.C. §543(i).

5 [d.

6 47 C.F.R. § 76.923(1). The Commission may alter this cost averqq approach as a
result of our cost studies. &e S.eond R.eonsideration Onkr at para. 219. MM Docket No.

'92.;266. FCC 94-38. 9-FCC Red at 4227 (-1994).

7 Asniall MSO is';an MSO serving 250.000 or fewer total subscribers that owns only
systems with less than 10,000 subscribers .each and bas an average system size of 1.000 or
fewer subscribers. See 47 C.F.R. § 76.922(b)(5)(A).

I See Reponand .Ortkr and Funh~r Notice of Proposed RUlentQ/cing at para. 272-279.
MM Docket No. 93,.215, FCC 94-39, 9 FCC Rcd at 4668-4672 (1994).

9 47 C.P.R. § 76..922(b)(4)(A)(i). Low-price systems also are eligible for transition
treatment. Lo'N-prjce systems are those (I) whose March 31. 1994 rate is below their March
31. 1994 benchmark .,-ate or (2) whose March 31, 1994 rate is above their March 31. 1994
benchmark rate. but whose March 31, 1994 full reduction rate is below their March 31. 1994
benchmark rate, as determined under FCC Fonn 1200. 47 C.F.R. § 76.922(b)(4)(B).
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....... astlel8rmiDed under FCC Form 1200,10 pendiDa completion of our cost studies.

4. In addition. independent small systems and those owned by small MSOs may
elect to .... stIamIined rate reduCtio.. UIder whidI d.Iey. nQIce......biIled··ifem of
~,cabltserviceIS of March 31, 1994 by 14S ...of,,, ... buecl on 17%
com,edtive r. redUctions from Sepcember 30, 1992 leveII. II 1bis redUces adminiaUative
burdens, by~limiDatiDa the need for these small systems to complete FCC Forms 1200 and
1205, and by eliminating the requirements to unbundle equipment and installation chltges
from progtaD'UDiDg service charges. and to set equipment and installation charges at actual
cost. 11

5. On a IOm,-forward basis. the Commission bas provided cable operators an
incentive to ·add new .pl'OIlIIIUl1ing. Under the revised ruJa. aU operators may introduce
New Product Tiers which they are permitted to price as they elect. subject to certain
conditions. 13 They also may add new channels to repJated service tiers aad recover a flat
ltlaI'k-up fee. again subject'to certain restrictions.... IJIitially, we decicled to give smalt
systems· an alternative with respect to the pricina of DeW chI!Inels added to reauIlted tiers.
In lieu of recovering the flat mark-up fee for such new cbalDls, our revised~ would
have allowecl small systems to pass through to subscribers tile~ of new badend
equipment for adding not more than seven newcam.1s to repllateel service tiers over the
next·~. years. 15 The amount the qualifying small system could recover was to be limited
to the actual cost of the hadend equipment necessary to add a channel, DOt to exceed $5,000
per channel. plus the channel's licensing fee. if any. I' The COlt of the badend equipment
would be amortized over the useful life of the equipment aDd small systems will be allowed

10 47 C.F.R. § 76.922(b)(4)(A)(iii).

11 47 C.F.R. § 76.922(b)(5)(B). Streamlined rate reductions will be available to small
systems pending completion of the Commission f s cost studies.

12 &e &contl RecoruideratiOIl Order at para. 209, 210, MM Docbt No. 92-266, FCC
9+-38.9 FCC Red at 4221-4222 (1994). This admiaistrative relief may be terminated upon
completion of cost studies by the Commission and development of averaIe equipment cost
schedules.

13 See Sixth Order 011 Reconsideration, Fifth Report flIId Order, anIl Seventh Notice of
Proposed RulemDking. MM Docket No. 92·266 and MM Docket No. 93-215. FCC 94-286,
summarized at 59 Fed. Reg. 62614 (December 6, 1994).

14 [d.

IS [d.

16 [d.
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an 11.25" UIIdePreCiIted ·imestU".11 Upon recoDIiderltioD, we blve cIIoIen
to pea:1IIit ........, .,.. to tID· both tbe tlat fee mart.... 1Dd tile bll." "111Iet
wben add.. cJw-Isto· replated lien.I'

6. TIIIQMe TeIiccA••••:.... AileciltioD ("CATAII or "tbe AIIIciIlioa"),
tbe SbIIIlC81li"fl.*","~(IISCBA "), ad odIIt aIIy believedllt G8r

effoItI'''~.pr.theiDteIIded. result of rcduCiDI ve buI'dIa" COllI for
sma" .,........ .• " " .•iad8itry usoc","· idvidual operaIOrS UM1 tIIat
SdIIIt ... '*"' CCJltaIblD otber'cable opentOtS.1n our Fifth Or*r 011
R~tJM"""" Hf!ti« ofPrDpoHd~,we SOUPt cOldlDeblOD
defiDitioIIs of .aUbutines-. that could be UJed to defiDe elilibility for any special rife or
admiaittrati~ .lri~ this Commiuion may adopt. 19 In rapoDIe, a number of commenterspo. 0Qt .,....dO·DOt qUIIify for die vo'" ctia=ouatsoffeted by equipment
aDd prOJral to ..... .,....10 .In 1ddidoD, (bIB..... obIerve tI.r 1smaller
sy..~ .''''rural arei ••.tIces iDcfeuecl·COIIItnJCtioa COlD due to the iDcr...s
'-ofc8Me ..· be .iDM8IlId to reach'. emire· area and increued· operatiIIJ costs
JivendleM· of taeWties tIIat must be .........al .Moreover,~ note

that ·COIiIfW,.wtdch I,.dill sy.-b is· relf'C8ible'" be recovered froUl·...I
subIIcrlber ,...,. as A"" TV c.Me poimI.out, althouP tilt. COlt of imtalliDa .'

. blli'__ .~. a ......,)'('.-.., JiOt \Illy sipjlkwldy from system to~, IIDI1Ier

==';:':~~~~.~~~:~;:~~:fewer

11 Id.

1. Se~ ~h OrtUr on R~consi.ration, MM Docket No. 92-266, FCC 95-8, released
JInuary 5,1995.

19 Fifth O'*" on R~con.riMrtJtion and FurthN Notic~ of Propos. RulsnDJcing ("Fifth
R~rtJtion OrrIer ff

), MM Docket No. 93- 215 aad MM Docket No. 92-266, FCC 94­
234, 9 POCJlcd $327(1994). In .SUbiequent proceedm, we will summarize IDd addreII
COIDIDeDt8 rtPriIiD& Whether to retain our existing deftnidons or adopt new defmitiODS of
small operators aDd small MSOs for purposes of reducm, regulatory burdens.

:zo ~. ~.,., Jo"Comments of Cable Operators ("Cole") at 6; COIIIIBeIIb ,of Avenue
TV Cable tt dl. (ItA'Yeme It

) at 5, 9-10. These comments were submitted in l'IIIpCDI·totbe
Fifth Reconsideration Orthr, MM Docket No. 92-266 and MM Docket No. 93-215, FCC 94­
234, 9 FCC Red 5327 (1994). s~~ n. 19, supra.

11 s~~, ~.g., Avenue Comments at 4-5.

22 Avenue Comments at 5.
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sublcribers produces less revenue."23 A1thoup our current roles take into account the
IIIIDber of subscribers a system bas, the commenters are unanimous that the roles do not do
so adequately.

7~ Sep8tately, commenters sagest that the cost of complym, with rate regulation
is itself·UDduly burdeDSome for certaiD"'leI' systems. These comments iDdicate that
smaller systems .lack the in-house staff ueeessary to analyze and comply with existing lUles
and lack the resources to hire outside ..... and aceountina usistance·to handle such matters.24

Again, the comments reflect the fact tbat wbile tile cost of UDCIerstaDdlna aDd completiDa rate
regulation forms, like other fIXed costs, may be comparable among systems of varyiDIsizes,
a smaller system must spread these costs amoDl a limited subscriber hue, thus raiaiDa the
effective cost of compliance for these systems.1S AccordiDllY. commerDrs assert tbat our
rules impinge on their ability to earn a profit. and tbat time and money spent in following our
regulations adversely affect their ability to provide and improve service to their subscribers.

8. Compounding these problems, according to some cOlllllleftfel'S. is me reduced
opportunity for revenue that snwl systems.face u theresalt of numerous factors. 1bese
factors include the reduced demand for local advertising. on their systemS and the lower per­
subscriber revenues that smaller systemS typically recover. These factors ofteD are amplified
when small systems operate in IUra! areas where incomes are lower.26 The comments reflect
a need for prompt relief from these burdens for certain small systems.r1

9. CATA further asserts that complexities.in our rules, and the cost of _orcing
them, have discouraged local fraDchisiDI authorities in smaller commumties from seeking
certification.28 While CATA highJ!ights the fact that, even in these circumstaDces. the mere
potential of rate regulation hinders small systems in their attempts to obtain ftDauciDg and
capital, thus increasing their cost of doing business, we are equally coDCel'Ded that there are
local franchising authorities which desire to regulate basic rates but which lack the resources
to do so in accotdance with our existing rules.

10. Based. on these factors. these groups have urged the Commission to adopt

23 CATA Comments at 7.

24 Cole Comments at 6.

2S Avenue Comments at 6-7.

26 Avenue Comment at 10-14.

27 SCBA Comments at 14-15.

28 See Letter from CATA to Chairman Reed E. Hundt, dated September 23. 1994
("CATA Jetter").
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differ. aDd less stt'iDFDt IUIes for lIIIIIll cable compIDies. For en ,,-. SCBA __ that
small cable compIDies need bendwutt Idjustmelfs to otrlet biIber COllI of propIIIIIDiDa and
lower .::w* of~ reve-, IDd that __ .......rt~ small systems
IDUIt be able to recover be..... COltS .. hiP ... subIcriber capital COllI wbeil.....
eb 1,..2t.~ aDd iD to~'" E. Iluadt, CATA propoees an
11_..... ..- ropJIdoIllCb.m, ditfen ........., from tile plIIIIDl meCbod of rate
repiIdoD. wliichCATA, like die adler commenters, claims is too complicated and
burdeDIooIe.30 .

m. 'IS CATA PROPOSAL

U. CATA's·proposaI is u follows: The Conaislion $hoUld permitJocal
fraDcJlisiDIauthorities and small systems to create their own llternative rate regulation plan.
CATcA ... tltat alterDadve replation sbould be available to all small qstems of 1,000 or
fewer~ reprdless. of whether they are currendy subject to replation and without
1'eI'ri' to:sy_~ or aftiliation with an MSO of any size. CATA envisions that the .,....·couId.. to rep1Ife rates for the basic service aDd cable propammiog service
("~") .....,II well as JOiaI-forward, inflation, and exterul cost isIues.Ratemcreases
also· could be agreed to in advance. If a small system aDd a local fraDchiliIII authority
eDIered- into an alternative replation plan affecting the CPS tier, sublcribers could still flle a
r.-~ widl die eo.-ission.3J In reviewiDg such a complaim, CATA asserts .that the
ConwaiIIion should --awe "peatweiaht" to local francbisial authority determiDations
repnIiDa ...... for- tile -CPS tier. If die COIDIDission determines tbat a local franchising
authoJity " ..-de a reuonable attempt to apply the 1992 CtbIe Act's _Jtory criteria, the
CoamiIIioa woulddilJDiss the complaint. To relieveburcIeDI on small systems, CATA
... thIC- such alternative ..menta need not be based on the Commission's
benc)gnarklcost-of-service rules or forms but would be reqUired to meet the regulatory
criteria of the 1992 Cable Act. Thus, for an alternative rate regulation aJl'eement to be .
effective, a local fraDrmisinl audlority would first be required ro eval~te certain factors,
discussed below, when agreeing to the rates charged by the eligible small system. A small
system could appeal to the Commission a rate decision reacbed under an alternative
reguJarory plan. As part of alternative regulation, a local franchising authority would certify
with the Commission simply by providing written notification that it plans to regulate rates
using an alternative plan, and that it has procedures in place to provide interested parties
access to the process. It would not submit an FCC Form 328.

12. Under CATA's proposal, both the small system and the local franchising

29 See Supplemental Comments of SCBA.

30 See CATA letter.

31 Section 623(c)(l)(B) of the Communications Act requires the Commission to resolve
such subscriber complaints. 47 U.S.C. § 543(c)(l)(B).
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~. wtMlId .... to eaa-M to the ahemative resulItory framework. If the parties could
net·... 011" aa.-tive approach, the local franchising authority would regulate rates, if at
all. usmc Commission rules.

IV. DISCUSSION

A.R~ Under Tbe Comma....... Ad

13. Based on comments received in response to the Fifth Rtconsideration Order,
and in light of other pendiag petitions for reconsideration, we reconsider on our own motion
the Second RectHlJidI!ration Order as it relates to rate replation of small systems.:n We
believe that, subject· to modifications discussed below. the alternative rare replation
framework proposed by CATA is consistent with the spirit and the letter of the
CommunicatiOns Act.33

14. We believe that alternative rate regulation agreements for small systems will
'fut-tber the congressional goal of reducing administrative burdens on small systems while
ensuring reasonable rates. With respect to rates. our fuDdMDeDta1 duty UDder the
Communications Act and. more particularly, the 1992 Cable Act, is to adopt replations' that
ellSUl'e the reasonableness of the rates charged to subscribers of systems that are not subject to
effective competition34 while minimizing the regulatory burdens imposed upon all parties,

32 Second Reconsideration Order, MM Docket No. 92-266, FCC 94-38. 9 FCC Red
4119 (1994). In light of pending petitions for reconsideration of the Second Reconsideration
Order, the Commission retains jurisdiction to grant reconsideration on its own motion. See
47 U.S.C. § 405; 47 C.F.R. § 1.108; Central Florida Enterprises v. FCC, 598 F. 2d 37, 48,
n. 51 (D.C. Cir. 1978), cen. dismissed. 441 U.S. 957 (1979); Rebecca Rodio of Marco, 5
FCC Red 2913. 2914, n. 8 (1990). See also Order, MM Docket No..92-266. FCC 93-372,
n. 1, summarized at 41 Fed. Reg. 41042 (August 2, .1993).

33 SCBA supports the CATA plan; however, it also states that many small system issues
will not be resolved by adoption of an alternative rate regulation scheme. SCBA urges the
Commission to continue to review SCBA I S proposals for addressing those issues. and to
provide small systems with additional administrative and substantive relief from the
benchmark/cost-of-service rules. See Supplemental Comments of SCBA. See also para. 10,
supra. We agree that many issues concerning small systems remain pending, and we will
continue to review the proposals of SCBA and others in order to create permanent regulations
that alleviate small system burdens.

34 Communications Act § 623(b)(1). 47 U.S.C. § 543(b)(l) (regulation of basic tier
rates); Communications Act § 623(c)(1). 47 U.S.C. § 543(c)(1) (regulation of cable
programming services).
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iDcWtDIcable operaron .. Jocal fn8L':lliliDllUIhoritieI.J5 1111I.~ Of die __
req&iIes us to'....... COIIII*i. objectives. AccordiDIIY. l'ItW d.a....1I*iftc
rules of pneral applicability. Coapess panted the Conuniaion the diIcndeD to w'"
formulas or otber mechanisms and procedures in comply~w with its duties UDder me
COIDIDUDications Act.36 In craftiDI tbese provisions, me overridina inIe'Dt of C...- wu to
ensure that the Commission bad the flexibility it Deeded to address the many considerations
that Couaress knew the Commission would face in adoptiDa a replatory scheme to lovern
rates charged by cable operators:

Rathtt dJIn requiriDa die COIDIDiaion to adopt a formula· to set a maximum
rate fot cable service, tile CODferea apee to allow tile Conniuiou to
adopt f or otber·mectumillM aDd proaeclureI to carry out this pupose.
The~ of1hlte cb ."s is to live die CommiIIioD the IUtborityto
choose the best metbod of ensuriDI reaso..ble rates for the bilk service tier
and to eDCOUI'IIe the Commission to simplify the regulatory process.37

IS. We believe that, ill pneral, Our rules strike the balaDce tbat Coapess ioeended
us to achieve iIi·~· the~ conflictinB objectives of eD8UriDI teIIOIIIbIe rates
aDcl redUcm,·~burdens. However, the record in tbese doc... iDticate that our

.niles of geMtaiappliclbi1ity may be inappropriate for the ..lest of cable.,... From
the persPective of dlelesmall systems, our ....11 rules widl respect to the ...-aon of
rates can sometimes fail to fulf1l1 the statutory mandate to reduce replatory burdens. For
some small systems, attempting to spread the cost of compliance over a limited subscriber
base may, in iDdividuaicases, impede the growth and development of those systems and
threaten to frustrate the intent of Conaress in enacting the 1992 Cable Act Wto emure that
cable operators colttiDue to expand, where economically justified, their capacity and the
programs offered over their cable systems .... "31

16. C~ ackJJoWledpd the special circumstances. faced by small systems by
specifically direc:tiftlthe Commission to reduce the administrative burdens and cost of
compliance for them.39 We belieVe that section 623(i) of _ Communications Act authorizes
us to devise an alternative scheme with respect to eligible small systems that meets the
statutory directive to reduce regulatory burdens imposed upon them. We believe that this
goal can·best be achieved by permitting local franchising authorities and eligible systems

35. Communications Act § 623(b)(2)(A), 47 U.S.C. § 543(b)(2)(A).

36 COJl1JtlUnkatiODS Act § 623(b)(2)(B). 47 U.S.C. § 543(1»(2)(8).

37 H. Rep. 862, 102d Cong., 2d Sess. 62 (1992).

311m Cable Act § 2(b)(3).

39 Communications Act § 623(i), 47 U.S.C. 543(i).
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, I

discretion to opt. by mutual agreement. for an alternative form of rate regulation that will
involve a ttlditioDal bargaining process guided by the specific criteria set forth in the
Communications Act as being relevant to the establisbment of rates for basic services40 and
cable propmmina services. 41 This framework will free both the cable operator and the local
franchising authority from the burdens and costs of analyzing and applying our benchmark
and cost-of-service rules.42

17. While minimizing regulatory burdens. the alternative rate replation agreements
also will further the goal of ensuring reasOnable rates by requiring local ftmchisiDI
authorities to take into account specific factors. identified by Congress. when imposinl rate
regulations for both the basic service tier and cable programming service tiers. With respect
to basic service. those criteria are:

[1] the rates for cable systems. if any. that are subject to effective
competition;

[2J the direct costs (if any) of obtaining. transmittina. and otherwise
providing signals carried on the basic service tier. includinl signals and
services carried on the basic service tier pursuant to parqraph (7)(B)
[Communications Act § 623 (b)(7)(B). 47 U.S.C. § S43(b)(7)(B)]. and chanaes
in such costs;

[3] only such portion of the joint and common costs (if any) of
obtaining. transmitting. and otherwise providing such signals as is
determined. in accordance with regulations prescribed by the Conunission. to
be reasonably and properly allocable to the basic service tier. and chaDges
in such costs;

[4] the revenues (if any) received by a cable operator from advertising
from programming that is carried as part of the basic service tier or from
other consideration obtained in 'Connection with the basic service tier;

[5] the reasonably and properly allocable portion of any amount asseued as
a fruchise· fee. tax. or charge of any kind imposed by any State or local
authority on the transactions between cable operators and cable subscribers
or any other fee. tax. or assessment of general applicability imposed by a
governmental entity applied against cable operators or cable subscribers;

[6] any amount required. in accordance with paragraph (4). to satisfy
franchise requirements to support public, educational. or governmental
channels or the use of such channels or any other services required under

40 Communications Act § 623(b)(2)(C), 47 U.S.C. § 543(b)(2)(C).

41 Communications Act § 623(c)(2), 47 U.S.C. § 543(c)(2).

42 See Communications Act § 623(i), 47 U.S.C. 543(i) (mandating reduced burdens for
small systems); Communications Act § 623(b)(2)(A), 4i U.S.C. § S43(b)(2)(A) (mandating
reduced burdens for franchising authorities).
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the franchise; aDd
[7] a. reIIODIbJe profit, • defiDed by the COIDIDiItioD CODIitteDt with the

Cam.ialoD's oblipdoDs to subscribers under paragraph (1) [COIIIIIlUDicatio Act § 623
(b)(l), 47 U.S.C. § S43(b)(1)].43

'18. Amooa other factors, the criteria to be used in establishiDgthe rates to be
charged for able'programmiDa services are:

[1] the rates for similarly situated Cable systems offerin& comparable cable
proarammiDl services, takiDa into account similarities in facilities,
regulatory aDd governmental costs, the number of subscribers, aDd other
relevant factors.;

[2] the rates tor cable systems, if any, that are subject to effective
competition; ,

[3] the history of the rates for cable programmina services of the system,
,including the rel&rloJ,1Ship of such rates to cbanges in general consumer
prices;

[4] the rates, as a whole, for all the cable progranuninl, cable equipment,
aDd cable services provided by the system, other than programming provided on

a per channel or per nrogram basis;
[S] capital and operating costs of the cable system, includina the quality

aDd costs of the customer service provided by the cable system; aDd
[6] the revenues (if any) received by a cable operator from advertising from

programming that is carried as part of the service for which a rate is being
established, and cbaqes in such revenues, or from other consideration
obta~in connection with the cable programming services concerned.44

19. We believe die rules we adopt here properly take into account these statutory
factors. As-a prelimiDary matter, we note that alternative rate regulation agreemeD&swill
present an option for local franchising authorities and small systems. Both parties remain free
to insist aD analysis under our existing rules, which we have already determined take into
account the statutory factors. In addition, we believe that small systems and local franchising
authorities in markets where small systems provide service are likely to be famUiar with the
facts and circwnstanee=s underlying the factors for their particular markets. Moreover, the
statutory factors must be taken into account in negotiating alternative rate regulation
agreements.

20. Given its knowledge of local conditions and its experience with the cable
operator, the local franchising authority often will be in the best position to assess the relative

43 Communications Act § 623(b)(2)(C), 47 U.S.C. § S43(b)(2)(C) .

44 Communications Act § 623(c)(2), 47 U.S.C. § 543(C)(2).
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idIpoI,_ <If dJae criteria and to ptber tilere~ facts ICCOrdilllY. Moreover. since a
small .,.. illitely to·be located in ID area Widla relatively SIDIIl popuIatioIl, we expect
that dID, local ,frIIdIiIiII ..-nty will be puticuJarly ...-ive to tile ... IDd desires of
cable subscrlJen. Tbis cmnstamesbould live tile local fruchisiDI autbority su....•J

~'aad IeveraF to pard .... 'IDY ....,by' tile cable operator to view tile
a.ItImIIive framework u 1ft avemJe to ICbieve ~I.-* rates. 1Ddeed. uaIesa .. UDtil
an a1tm1Mive rate .&1.... is .cbed, the local ttwaiIiII authority ,will always be able to
rely upon the general beDcbmarklcost-of-service rules. ftu1ber eDSUI'iDI the reasonabIeDess of
the rates:permiUed uDder an altemative rate replatioD~. Tbus. we conclude tbat
rates subject to alternative rate regulation agreements by small systems will be reasonable.

21. For these reasons, we couclude that in addition to furtbefiDa tile
Commuuitatioas Act's mawlates to reduce repIatory bardeDI. a1tem1dve rate repJation
agreements" also are comistent with'tbe 1992 Cable /u;tIS u.m to eDMe that cable operators'
rates are reasonable. Further, we believe that alterIIItift 1'* repJadon ap...... will
assist the Commission in ensurinl that rates for cabk pt'OII'ImIDiDl IIl'Vices lie DOt
unreaIODable.4S As part'of the' alternative procas. certifiecl kx:aI~ autIIorities are
required to take into ICCOURt relevant statutory flCton to .-ate tbat rae. for CPS den are
not UDreUOnable before entering into the Degotiated •••_.<t6 The Commissicm. however.
sball retain jurisdiction over cable propammiDa service rates.41 AcconliDlly. we will
establish an alternative torm of rate replation for~ small systelDl aDd small
systems owned by small MSOs based upon CATA's .1.1~.4& We lilDitavaillbility of
this 'alternative process to iDdependent small systeml ... ..n sy-. owned by smail
MSOs because we believe that larger systems have the (IDIDCW and administrative resources
necessary to comply with our benchmark and cost-of-MrVice rate reauJatioDs. However, we
may modify our eligibility standards in response to action we take in our proceeding on
system size definitions.49

22. AltlJough the alternative regulatory framework we adopt today contemplates a
conseDSUa1, negotiated agreement between a qualifying cable operator not subject to effective
competition and a local franchising authority, this plan borrows heavily from our existing

45 See Communications Act § 623(c)(1), 47 U.S.C. § S43(c)(l).

46 See infra, para. 26.

47 See Communications Act § 623(c)(2), 47 U.S.C. §S43(c)(2).

4& A number of commenters have argued that our rules should not distiJlluisb between
small systems on the basis of affiliation with larger systems or MSOs. We will resolve tbat
issue as part of our comprehensive treatment of system size deftnitioDS. ~~ n. 19. supra.

49 See Fifth Reconsideration Order, MM Docket No. 92-266 and MM Docket No. 93-
215, FCC 94-234, 9 FCC Rcd 5327 (1994).
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rules.50 As dilcusled below, the loca1 fraDcbisiDI authority must be certified in ICCOl'dIDce
with ov ........ proMIIlIet. BefoIe ..... u.o an altemltive rate fell'" ......,
the local fraadIiIlIt& ....ity.. tab iDro account tile meva. criteria specified by
CODIftII aaI proftIe for public DOti:e aDd com.... FiDaUy, aU aI-..tift r.-
replatic)n wiIJ be sW,ject to COJDIIUujon review, as mandated by die
COIIIDlUDica~ Act.Sl For .. col1ecdoD~, IDd to UIiat the CommiMioa in
evaluatiDa compIaiJdI, .elipble cable openton must· file with the COlJ1miuion a copy of the
operative altemative rate replation agreement within 30 days after its effective date.

23. We have previously iIIferpreted Section 623(j) of the Communicatious Act to
preclucle JI'Ibd.fatberia r.1p'IIIIlCDts entered into·after July 1, 1990, in part because we
coDCludecl that II'IDdfatb.eriD such qreements would conflict with the 1992 Cable Act's
intent to abro..~ 'Ir...eDfered into after July 1, 1990. j2 The rules we adopt .
today, penaiUiDI .cerdfted local fraBchi'iDI authorities to eater iDto ....... widl
qualifyiDa cable ...... with respect to ra_, will be applied in the CODIeXt of our exiJtiDa
cable rate repIatioD rules. TheIe rules will provide a traa.work coasiateDt widl the statute,
UDder wbicllaJly·.. qreeme.. wm be nieJotia1Ied. In addition, our·ruJes will require local
fraacbisiDI audloriUII CO take Do account specific factors ideDtifted by Conpell when
determiDiDI rateI for·both batiK: aad CPS tiers. In JiIht of this requiremtat, we fiDd such
alternative rate ......, deveIeped. in accordance with die stl1Utory f-=ton CoDpeu
identified for eItIbBlIIIiII rules to .-re that buic 1'IteI Mfe reasoJllbIe aDd tbIt·CPS rata
were not UDI"eIIOIIII*, COBIiItImtwida the COJmalQicaIionI Act. As IUCh, .. aar-nts
do not pose die tD*.. Of confticts with die 1992 Cable Act dlat we previously w-tifted when
we interpreted Sectioncmo) as obviadDg rate aareemeutl enlered into after July 1, 1990.

B. AJteraadfttbte A.........

24. As with any locIJ franchising authority seeking to enforce rate repJations, a
local franchising audwrity that elects to regulate pursuant to an alternative rate agreement
must file the certifla1ioIl required by Section 623(a)(3) of the CommunicaUons Act and our
rules. S3 The certifICation process shall be governed by our existing rules applicable to local

50 See Communications Act § 623(a)(1), 47 U.S.C. § 543(a)(1).

51 See Communications Act § 623(c)(1)(B), 47 U.S.C. § 543(c)(1)(B).

52 Communications Act § 623(j), 47 U.S.C. § 543(j). See Rate 0,*7, 8 FCC Red at
5926 (1993).

53 47 C.F.R. § 76.910. Local franchising authorities ejecting to enter into alternative
rate regulation agreemeDts sball properly complete and file FCC Form 328 with the
Commission. CATA sulICSts that a local franchising authority could certify by providing
written notification to the Commission that it had agreed with a qualifying system to opt for
alternative rate regulation, and that it will provide a reasonable opportunity for interested
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fraachjliDl audIorities who wish to replIte cable operators according to die bcncbmark and
cast-of...mce rules.Sf No alternative rate repIation agreement will be effective until the
etrective_ of die certification.55 However, thiI does DOt preclude a local fraDcbisiDg
audlority that bu yet to be certified from enteriDI into III altemltive rate lpement that is
cODditioDed upon the effectiveness of the local franchising authority's certification.
Alternatively, die parties may wait UDdl after tbe fraDcbisina authority is certified to begin
their Delotiltious. A local francbiaiQa audlority that a1reIdy is certified by die Commission
may enter into an alternative rate apeemIIlt with the cable operator at any time. We note
that die.cable operator will be subject to tbe stIDdII'd berdmw't!cost-of-service l1l1es. upon
die expiration of an alternative rate qreemettt. Thus, the local francbisiDI authority shall
accept IS reasonable the basic service rate in efI'ect at the time the apeement expires and may
apply beDcbmarkicost-of-service Nles on a lOiBl-forward buisto determine tile
reasonab1elless of proposed chanles to buic service rates stemmm, from extema1 costs,
inflation, and the addition, deletion, or substitution of chamlels."

25. The alternative approach may be pursued only by qreement of both the cable
operator aDd the local franchising authority. To ensure maximum freedom from rqulatory
CODIttaints, we will not establish any requiremeIIIs to control the .DeJOdation process. We
1¥)Ie, however, that the scope of alternative qreemenrs is limited exclusively to tile reauIation
of rates cbarpd for basic service and CPS tiers and tile equipment used to receive tbese
tiers.5'7 Moreover, the intention of the alternative framework is not only to cue die cost of

parties to make their views known. Su CATA Letter. This sugested approICh ditfets little
from our curreDt rules (which require completion aad fdiDa of one-pale form),~ that
the Commiuion would be infonned at the time a local fraDchilq autbority cerdftes that it is
electiDl altemative rate replation. We do not believe that local franchiaqautborities will
necessarily have made that decision at the time they seek certifICation. We do not wish 10 cut
short the period of time in which local fnnchising authorities have to consider the best
approach 10 rate regulation. As our current rules place no greater burden on local franchising
authorities than would CATA•5 approach. we decline to adopt CATA's sugettion.

54 47 C.F.R. § 76.910.

55 Communications Act § 623(b)(4), 47 U.S.C. § S43(b)(4).

56 See 47 C.F.R. §f 76.922(d)(3)(x), 76.922(d)(3)(xi), 76.922(e), 76.923.

5'7 As part of alternative rate repl.tion, certified local franchisina authorities may not
enforce state/local neptive option billing laws that conflict with federal neptive option
billing rules. See 47 C.F.R. § 76.981. See a/so Memorandum Opinion & 0,*" LOI-93-14,
DA 95-60 (Cab. Servo Bur. Jan. 20, 1995); Memorandum Opinion & 0,." LOI-93-2,
DA 95-61 (Cab. Serv. Bur. Jan. 20, 1995); Consolidated Memorandum Opinion and Order,
LOI-93-1, et al., DA 95-106 (Cab. Serv. Bur. Jan. 25, 1995). There are numerous
provisions of federal law which may not be waived, even by agreement of the local
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complMuce with our IU1es but to eDSUte that etiPl* ..u .,... are DOt required to· reduce
rates moretbln reqUed by those rules. Tberefore, an .-..ative rate~ -.n be
unenforcetlble if it. requires the cable operator to cbarJe races lower dIIJl would be peIDlitted
\lDIkr the benchmark or cost-of-service rules.

26. ;In establiabina rata, the.loca1 fnllChisiDl autbority must take into account the
stl&Utory criteria set forth in Sections 623(bX2XC) aod (b)(3) of the ConImuDicatioDS Act with
respect to'rates for'" services .. equipment, IDd the criteria ideDdfled in Section
623(~)(2) of the CoInmunications Act with respect to the rates for cable progrimming services
aDd equipment. Baaed ..,on our own coDSideration of those criteria, we qree with CATA
that, with respect toeJilible small systems, the local franchising authority is· in the best
position to assess the weight to be given each element as it pertains to a particular cable
operator in a specifIC franchise area.

27. ~tion 623(a)(3)(C) of the COIDIDUDications·Act requi1es a local franchising
authority to "provide a reasonable opportunity for CODIideration of the views of interested
p81'ties" ill the course of rate replation proceedinp." Aldloup this provlsion is applicable to
rate~i..s l'Qard1ess of whether the alterDltive procedure is followed, we expect this
provision to be partiQJlarly siinific:ant in the context of alternative rate reguIJtion agreements.
Active involvement by interested parties at an early stage of the proceedings, Le., prior to
fmal adoption of an agreetnent, should reduce the oceurrence of complaints after the
alternative apeemont is implemented. Thus, the local franchising authority sball provide a
reasonable opportUnity for comment by interested p81'ties, including substribers, and, based
upon its consideration of such.comments, modify the qreemeat to the extent it deems
appropriate before $Ubrnitting the. proposal to the cable operator. The local fraDchising
authority neod solicit public comment only once and thus is not precluded from entering into
an alternative agreement that differs from a proposal that is presented for public comment.

c. DIspute ReSolution

28. Once a cable operator is subject to rate regulation, the Communications Act
and our rules provide various mechanisms for resolving disputes regarding rates and the
enforcement of regulations by local franchising authorities. Subscribers and other interested
parties may appeal to the Commission a rate decision made by a certified local franchising

franchising authority and the small system. unless waivers are provided for in the
Commission's rules. These provisions include. but are not limited to, geographically unifonn
rates structures, tier buy-through prohibitions, technical standards, must-carry obligations, and
retransmission consent. See 47 C.F.R. §§ 76.984. 76.921, 76.605, 76.56, 76.64.

S8 The franchising authority must certify to the Commission that its procedural law and
regulations provide for such an opportunity. See Communications Act § 623(b)(3)(C), 47
U.S.C. § 543(b)(3)(C); 47 C.F.R. § 76.910.
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authority ·coacoroiJIIthe bIIit. serviae tier." .Our rules • provide for Commission
rcsoh1tioD ot,compIaiaIs. nprdinl r-.. lot CPS tiers.4I) tile Commission _ may reviewd,,- b,etwoeD cable opetors aDd certified local frladriIiDa authorities relatiDg to the
admiDisttatioIlof replatioDs governiDI basic service tier rates. 61

29. An weal of a local.fraaiIiDI audIority decision approviDa III alterDltive rate
relUladolt agreement as. it applies to bItic servicetilr l'IIeI.may be fihd with the Commission
under our regular procedures.62 Since we have determiJted !bat the aareed upon rate is by
definition a reasonable rate, the issue befOre the Commission will be whetber the small
system is charging the agreed upon rate and whether the agreement was entered into
consistent with our. requirements.63

30. We also believe it would be useful for poteDtial complaiDlnts reprdq CPS
rates to attempt to resolve their complaints with the local fraDchisq authority when CPS
rates are subject to an alternative rate replation agreement. Given the local fraDchising
authority's role as a party to the agreement, we belieVe tbat many CPS rate disputes can be
resolv~ at that level. Thus, we will require as a prerequisite to a CPS compIaiDt to the
COlDJnission involvins an alternative rate replation agreement that the complainant provide
evideta that he or she was denied the requested relief from the local fr1DcIUaiDa auebority.
As with basic service rates, in an FCC complaint the Commission will determine whether the
rates are consistent with the agreement m1 our requiremeDts.64

31. The Commission will resolve all CPS rate complaints peadiIJI at the time an
alternative rate reJUlation agreement becomes effective uoderrules in effect at the time the
rates were charged. Parties to an alternative rate replation agreement must abide by the
Commission I 5 decision regarding appropriate remedies for unreasonable raees cbarged prior to
the effective date of an alternative rate regulation apeemenl. However, the parties remain at
liberty to determine reaso..ble CPS rates to be cbarpd upm the etrective date of an
alternative rate regulation agreement. We do not believe tbis will biDder the JIeIOdation
process or implementation of an alternative rate rqulation agreement because both local

59 47 C.F.R. § 76.944.

60 47 C.F.R. § 76.950.

61 47 C.F.R. § 76.944.

62 Id.

63 Our procedural requirements are particularly important here where the reasombleness
of the rates is based not on an objective standard but on a negotiation process. In .addition,
we would not countenance alternative rate regulation agreements that were illegally obtained.

64 See n. 63, supra.
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frlDChisiDI~ aDd cable operators are .-ved with copies of FCC '- 329
complaiDts.ft1ed widl the Commi"" by a subIcriber and will Dow· die ...Of.,
compIaiJlts .at die _ ..,ciadOIII CC"'1IIeIQ. In additioD. siDce Iller.. mao·. dlraadve
agreement is. volumary, die 1mDS ·of me ........ sball be btdII u between tbe cable
operator aDd the local franchising authority such that neither party sblll be permiaed to leek
from theC~. relief tbat· is incoaIiatent with the apeement. Thus, a local fraDcbising
authority may.not cha1JenIe a rate permlted UDder the terms of the qreement and a cable
operator may not seek to iDcreaae its rates above what the qreement permits.

v. ReJ8latory I1eIIbmty Ad~

32. Pursuant to the Replatory Flexibility Act of 1980. ~ U.S.C. If 601-612. the
Commission's final lDllIysis with respect to the Eighth O""r on RlconsitUrtltion is as
fOUOlVS: .

. . 33. ...• ... ..-of.. 1GIipn. The Commislion, in complim:e with t 3 of
the cable T*"isloD CODIUiDer Protection'and Competition Act of 1992, 47 U.S.C. §~43

(1992),~to tate repJltiOD, •..,. reviled rules aDd procedures intended to ensure
that cable seMce4are offered at J'eUODIble rates with minimum regulatory aDd administrative
burdeDs oil cable. oadties.

34 . .. SW'"" Qf. j.e rtW·Jty tho pUc in .?ls to tbc JpjtiaI ....".m
_.Tbere were DO COIIJDIltI submitted in NIPODIe to the IDidal ReauJatory
Flexibility ~.Tbe. ChIef Cow-I for Advocacy of the United States Small BuliDas
AdmioicadoD .(SIIA) tiled comaIeMI in the ori,iDal rulematt", order. The Commission
addressed .~ coDCel'Dl railed by the Offtce of Advocacy in. the Ratl OrdIr. 6S

3~.... '''1IIlYIJ MJMiIGrId am [a... In the course of this
proceeciiDa, ..~rep~ cable interests aDd franchisina authorities submitted
several alternati"" ..... at·JD;,mriziua administrative burdens. The Commisaion bas
attempted to accommodate the coucerns expressed by the~ parties. In this O,*r. the
Commission is providing relief to small systems and certified local franchising authorities by
permitting them to enter into alternative rate regulation agreements that do not require
completion of any forms.

VI. Paperwork Reduction Act

36. The requirements adopted herein have been analyzed with respect to the
Paperwork Reduction Act· of 1980 and found to impose new or modified information
collection reqUirements on the public. Implementation of any new or modified requirement
will be subject to approval by the Office of Management and Budget as prescribed by the

6S See Rate Ordlr, 8 FCC Red ~631 (1993).
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Act.

VD.~al_.

f it"'. . ';, '95EB I IL:51 ll'l .
37. AccorcIiDIlY, IT IS OltDBRED that, pursuant to Sections 4(i), 40), 303 (r),

612. aDd 623 of the CO'DJDUIricatioD Act of 1934, as amended, 47 U.S.C. It 154(i), 1S4(j),
303(r), S32, aDd 543 tile rules, reqaireIDeDtI and policies discussciliiDitlUSS"IiIl.~r on
Recon.ridmltion, ARE ADOPTED aDd Sections 76.934 IDd 76.950 of the Commission's
rules, 47 C.P.R. Section 76.934 and 47C.F.R. Section 76.9S0 ARE AMENDED as set forth
in Appendix A.

38. IT IS FURmER ORDERED tbIt, the requiremeDrs aad repIad.oas establisbe4
in this decision sball become effective. thirty days after publication in die Federal .....,
with the exception of new reportiDa requiremeDII which will become effective on that date or
as soon thereafter as they may be approved by the Office of Management and Budget.

FEDERAL COMMUNICATIONS COMMISSION

UL7f~
William F. Caton '
Acting Secretary
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APPENDIX A

Patf76 ofCbapter I of Title 47 of the Code of Federal ReJulations is ...... as foHows:

PART 76 - CABLE·TELEVISION SERVICE

1. The authority citation for Part 76 continues to read as follows:

Autlority: sees. 2, 3, 4, 301, 303, 307, 308, 309. 48 Stat., as amended, 1064, 1065,
1066,1081, 1082, 1083, 1084, 1085, 1101; 47 U.S.C. Sees. 152, 153, 154, 301, 303, 307,
308, 309, 532, 533, 535, 542, 543, 552, as amended, 106 Stat. 1460.

2. Section 76.934 is amended to add section (t):

§ 76.934 Small Systems and Small Operators

* • * * *

(t) Alterative rate repletion 1IRf'!'C'U.
(1) ·Ulcalfnnchisingautborities, certified pursuant to 176.910 of this subpart, iDdependeftt
sml'll sy'ltmUl, and small systems owned by small multiple sy_ openton as defiMd by §§
76.901 and 76.922(b)(5)(A) of this subpart may enter inlo lltemltive rate repJation
agreements affecting the basic service tier and the cable plOII'IIDIIliDg service tier. (i) SmaIl
systeIi1s must flIe with the Commission a copy of the operative alternative rate regulation
agreement within 30 days after its effective date.

(2) Alternative rate regulation agreements affecting the basic ~ice tier shall take into
account the following: (i) the rates for cable systems that ire subject to effective competition;
(ii) the direct costs of obtaining, transmitting, and otherwise providing signals carried on the
basic service tier, including signals and services carried on· the basic service tier pursuant to
§§ 76.56 and 76.64 of this subpart, and changes in such costs; (iii) only such portion of the .
joint and common costs of obtaining, transmitting, and otherwise providing such signals as is
determined to be reasonably and properly allocable to the basic service tier, and changes in
such costs; (iv) the revenues received by a cable operator from advertising from programming
that is carried as part of the basic service tier or from other consideration obtained in
connection with the basic service tier; (v) the reasonably and properly allocable portion of any
amount assessed as a franchise fee, tax, or charge of any kind imposed by any State or local
authority on the transactions between cable operators and cable subscribers or any other fee,
tax, or assessment of general applicability imposed by a governmental entity applied against
cable operators or cable subscribers; (vi) any amount requireid to satisfy franChise
requirements to support public, educational. or governmental channels or the·use of such
channels or any other services required under the franchise; and (vii) a reasonable profit.
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The rate qfeed to in such an alternative nte repIation IIfeement sbIll be de tit•• to be a
reuooable rate.

(3) AltenIItive rate repJadon apeeme1ItS affectiDI the cable propammiDI .-vice tier IIaaJl
tate iDro ICCOUDt, amona other fIctors. the foUowinl: (i) the rates for similarly situatlJd cable
1JI............... CII*proptlDuq .-vices. tIkiDa u.o accOUDt simillrieies in
Wides. rep1atory and lovernmeutal costs. the IUIlber of subscribers. and adler relevant
fIctoI1; (li) the nteI for cable systems, if any, .. lie subject to effective~;. (iii)
tile bittory of tile rates for cable programmiq services of tbe system. iDcluding the
relatioDsbip of such rues to cbaDps in.-ral COI8maer prices; (iv) the rates. as a whole,
for all the cable prOlflJbDling. cable equipment. and cable services provided by the system,
adler dian~I" provided on a per cblaDel or per proaram buis; (v) capital and
operatiDa COltS of the cable system, iDcludiDl me quality IDd costs of the CUItOmer service
provided by the cable system; and (vi) the revenues received by a-cable operator from
advertisq from proaramming that is curled as part of the service for which a rate is being
established. and cbIDaes in such revenues. or from other CODIideration obtaiDed in coDDeCtion
With the cable proplmming services concerned. The rate apeed to in such an alternative rate
regulation IIfeement shall be deemed to be a reasonable rate.

(4) Certified local francbisiDa authorities sba1l provide a reasonable opportUnity for
COIJIideraIion of the views of interested parties prior to fiDally entering into an alternative rate
replation agreement.

{$) A basic service. rate decision by a certified localfraDcbising audlority IDIde pursuant
tolD aleemative t*. rep:1aticm agreement may·be appealed by an iDfereItIId party to the
Commissioll pursuant to 176.944 as if the decision were IDIde according to If 76.922 and
76.923. . .
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