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I. INTRODUCTION

1. mthil Ei,1rth O'*r on.Jf~rtIIIiMI we .... OUt "'to..._cerae.ct
1OcIl1'raDchisiDJ autboritiG, independent small systems, aad small sy_ 0W8Id ,by ..u
multiple system operators (tlMSOs") to enter into alternative ratereplatioD ....... that
comply with theCo~ Act of 1934, as amended. l

D. BACKGROUND

2. Pursuant to the Im,CabIe Act, theConunisaioll bas ....... a
CC1...rebensive reautatory framework loveming rates for replated cable .-vices aDdeq...,......2 Subject to certain limited exceptions, all resuJated cable systems .......11 must

1 Comnnmications Act of 1934. as amended, 47 U.S.C. § 521 et ... (COIIIIIlUDicaioI
Act"). The Cable Television Consumer Protection and Competition Act of 1992 amends Title
6 of the Comnnmications Act; Pub. L. No. 102-385, 106 Stat. 1460 (1992), 47 U.S.C. §
534 (1992) ("the 1992 Cable Act" or "the Cable Act of 1992").

, 2 &e RIpOn and Order and Fun",r NOlice of PropoMl RulemDking, ("Rat, Order"),
MM Docbt No. 92·266, FCC 93-177, 8 FCC R~d 5631 (1993),' MemortJ1tdrlM OpIniOft and
Order and Funher NOtice of PropoMl RuitmtJking, MM Docket No. 92~266, FCC 93-319, 8
FCC Red SS8S (1993); First Order on Reconsideration, Second Repon and Order, and Third
N«ice ofPrt.IpOMJ RlUmttlking. MM Docket No. 92-266, FCC 93428, .9 FCC Red 1164
(1993); SecDNl Order on ReconsidtrtJliOfl, Fourth Report and Order and Fifth Notice of
Proposed Rulemoking, ("Second Reconsideration Order"), MM Docket No. 92..266. FCC 94-
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.. r-. baled on a 17~ CCJIIIIMGive rate reductipn. fronl .,.... 30, 1992 levels UDless
tile sy ~ rata buecl OIl a COIt-of-servic:e showiDI.3 Tbe 1992 Cable AI:.t requires
die Ct»nm to teduce repIItory burdeDs aDd tile COlt of compIiaia for small SYIfelDS.4

Sma1lsysteml are defiDed in the stamte u systems servql,OOO or fewer subscribers.'
PursuIIt to tbat mandate. the Commission has created different regulatory approaches tbat are
available' to .... syIr8Ins.

3. ' for ......' an operator that OWIII more .. ouesmal1 system may establish
its UbbundJed charles for replated equipment baled on tile aven.e equipment coSts of all its
small systems. or only· some of tbem, rather than on a system-by-system. basis.6 Under our
interim cost-of-service rm.. i..,.... smaII<sy-. .. -u. systems owned by small
MSOs' may use simplified forms for purposes of makinJ cost-of-service showings.' Small
operators, de1Dd as oporators~ 15,000 or fewer subIcriben, aDd DOt affiliated with a
laraer·operator. are eligible for transition relief. 9 Instead of settini rates based on a 17%
competitive reduction, small operators may maintain their March 31. 1994.rates~ with~

. 38,9 FC(: Red 4119 (1994); ,ThinlOr*ronR«~, ("Third ~cOltSideration

Ort2r"),)fM .Doc~No..92-266 aDd MM Docket 'No. 92-262, PCC 94-40, 9 FCC Red
4316 (19M). . .

3 47 C.F.R. § 76.922(b)(l). Interim rules and-policies JOverDiDla cost-of-service
showing are set forth in the R~port and Order and Furth6r Notice ofPropoud Rukmaldng,
MM Docket No. 93-215, FCC 94-39, 9 FCC Red 4527 (1994).

4 COIDIIlUDIcations ACt § 623(i), 47 U.S.C. §S43(i).

sid.

6 47 C.F.R. § 76.923(1). The Commission may alter this cost averqiag approach as a
result of our cost studies. Se~ S~cond R~cons;d~ration Order at para. 219, MM Docket No.
92-266, FCC 94-~8; 9 FCC Red at 4227 (1994).

'A small MSO is an MSO serving 250,000 or fewer total subscriberstbat owns only
systems with less than 10,000 subscribers each and has an average system size of 1,000 or
fewer subscribers. See 47 C.F.R. § 76.922(b)(S)(A).

8 see RqJOrt and Order and Furth~r Notice of PrOPQsed RulemaJdng at para. 272-279,
MM Docket No. 93-215, FCC 94-39, 9 FCC Rcd at 4668-4672 (1994).

9 47 C.P.R. § 76~922(b)(4)(A)(i). Low-price systems also are eliJible for transition
treatment,. Low-price systems are those (1) whose March 31, 1994 nteis below their March
31, 1994 benchmark rate or (2) whose March 31, 1994 rate is above their March 31, 1994
benchmark rate, but whose March 31, 1994 full reduction rate is below their March 31, 1994
benchmark rate, as detennined under FCC Fonn 1200. 47 C.F.R. § 76.922(b)(4)(B).
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....... as determiDed under FCC Form 1200,10 pendiIIg completion of our cost studies.

4. In addition, iDdepeDdent small systems aDd tboae owned by small MSOs may
elect to I8R streImIiDed rate reductiOllS UDder· which they reduce. eada.. billedicem of
~ cable· service as of March 31, 1994 by 14~ illite" of·seuiJII rates bued on 17~
COIIIf*kive rate reductioDs from SepteDlber 30, 1992IeYe1t. ll This rednca Idmirriscrllive
burdeM by elimiDating the need for tbeIe small systems to complete FCC Forms 1200 and
120S, and by ·elimiDatiIJI the requirements to unbundle equipment and installation charges
from progranuniDg service charges, and to set equipment and installation charges at actual
coct. 12

S. On a goiDa-forward basis, the Commission bas provided cable operatots an
incentive to add DeW pI'OII'amming. UDder the reviled "*s, all operators may introduce
New Product Tiers which they are permitted to price as they elect, subject to~~
conditions. 13 They also may add new cbannels to· replated service lien and R/COve, a flat
mark",up fee, again subject·to certain restrictioDS.14 Initially, we decided to give small
systems an alternative with respect to the pricina of DeW channels added to reauJated tiers.
In lieu of recovering the flat mark-Up fee for such DeW cbuDels, our revised rules would
have allowed SIQa1l systems to pass through to subscribers the costs of Dew headeDd
equipment for adding DOt more than seven new channels to reauJated service tiers over the
next thteeyears. 15 The amount the qualifying small sy$ID. could recover was to be limited
to the actual cost of the headend equipment necessary to add a cbannel, not to exceed $5,000
per channel, plus the channel's licensing fee, if any. 16 The cost of the headeDd equipment
would be amortized over the useful life of the equipment aDd small systems will be allowed

10 47 C.F.R. § 76.922(b)(4)(A)(iii).

11 47 C.F.R. § 76.922(b)(S)(B). Streamlined rate reductions will be available to small
systems pending completion of the Commission's cost studies.

12 see &cond Reconsideration Order at paras. 209, 210, MM Docket No. 92-266, FCC
94-38, 9 FCC Red at 4221-4222 (1994). This administrative relief may be terminated upon
completion of cost studies by the Commission and development of averale equipment cost
schedules.

13 See Sixth Order 011 Reconsideration, Fifth Repon and O'*r, and Seventh Notice of
Proposed RuJemQ/cing, MM Docket No. 92-266 and MM Docket No. 93-21S, FCC 94-286.
summarized at S9 Fed. Reg. 62614 (December 6. 1994).

14 [d.

IS [d.

16 [d.
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an 11.251 return" dleUlldepreciated iIMstweat. 11 Upon recoasiderItioI. we bave dloten
to permit ....... .,.. to tIb both the flat fee mart-up and die __ad adjut...
when eddi.·clwnnc!la to replated tim. II

6. .. 11IeCableT~dons MociltioD (WCATA" or ".. AIIociIIioa"),
tbe SIIaIlClbie AIIociadOIl("SCBA"),'1IId other. .... ......, belie¥e" .-
etfortabaW: tdpr 'infeIded·resuJt of ted8cilrl __initttadve ~. for
smder .,..... .P"lifttiMrly. ,......, UIOCiItiOlll MldildviduaJ ope ..-rt tbIt
small .,.... tICe bIjIet COItI·tbIIl omer'cable~~ In·our Ftfth·Or*r 011

RICO""""tJII. tIIi4.,."".,. NQtiet 0/ PrtJpoHdR~we soupt comment on
defiDidODl of small s (bat could be used to define eli.ibility for any special rate or
ICIJninittrative~tbis CODJIDiIIion may adopt. 19 In rapoMe, a number of commenters
poiDt _ chat ....... ·.,.••Bts·do._ qbIIify for. vo"·cItIcouDts o«erecl by equipIDeDt
aDd pI'OIt'I1b. suppUetsto -Ill' syJtems.» In additioIl.~. observe dial a smaller
sy_ servirJ8 a .'ruraI area 'faa iDcreued~ COltS due to die iDcreued
amdUDt of cIl* 'dItltlllUat be iDstaIlidto reach the ..... aDd increIIed <JpentiDa costs
given tbePe-r ...OffICilides1bat UlUStbemehla",:u Moreover. con_mersnote
tbat me totaI.·.cOtta fQr.• Wbieh a'lIBIIJ system is rapmiblt.. be recovered·frOm I small
sublctibetbait. 11IIi, u AftIIJe 1V Cable po. out, a1dlU8ah the cost of -.niDI I

beIdeIICl ....Id a ..dIBe. Of cIMe .y 'not vary siJDific*ly·tnID.SY" to system. SIIIIUer
sy.......\flU bl\'e'"~ froal'WhoIft to recovetlUCh costs.n AI CATA
succiaCtly stafe$:' "[I)_mathematics . . . dictates tbat fbted costs spread out over fewer

11 1d.

II Se~ ~nth Order on R~cons;deration, MM Docket No. 92-266, FCC 9S-8, released
January S, 1995:

19 Fifth Order on R~consiUrat;on and Further Notic~ of Proposed Rldemaktng ("Fifth
R«onsibration 0'*"', MM Docket No. 93- 215 IIId MMDocket No. 92-266, FCC 94­
234, 9 FCCItcd S327·(1994). In'a subIequeDt proceed.. ,. will summarize aDd address
commentS rePrdJnI MIetber to~inour existing definitions or adopt Dell' defiDitioDS of
small operators aDd small MSOs for purposes of reducing regulatory burdens.

20 See, e.,., 10d Comments of Cable Operatots ("Cole") at 6; CommeDII of Avenue
TV Cable et til. ("A\'eIIJe") at 5, 9-10. These comments were submitted in n .... to the
Fifth R~considerat;on Order. MM Docket No. 92-266 and MM Docket No. 93-215, FCC 94­
234, 9 FCC Red 5327 (1994). See n. 19. supra.

21 Se~, ~.g .• Avenue Comments at 4-5.

22 Avenue Comments at 5.
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subscribers produces less revenue."23 A1thouIh our current rules take into account the
aunber of subscribers a system bas, the commenters are lmanimous that the rules do not do
so adequately.

7. Separately, ComIDenters sagest tbar the cost of complying with rate regulation
is itselfUDduly burdensome for certain smaller systems. These comments iDdicate that
smaller syscems lack the in-house staff necessary to analyze and comply with existing rules
and lack the resources to hire outside J.epl aDd accountinI assistance·to haDdle such matters.14

Again, the comments reflect the fact Cbat while the cost of l11ILterstaDdiDIlftd completing rate
regulation forms, like other fIXed costs, may be comparable among systems of varying sizes,
a smaller system must spread these costs amona a limited subscriber base, thus raisiDI the
effective cost of compliance for these syS1emS.:lS AccordiDIly, c011Ulledlers assert that our
rules impinge on their ability to earn a profit, and that time and money spent in following our
regulations adversely affect their ability to provide and improve service to their subscribers.

8. Compounding these problems, aCCOrdinl to some commellerS, is the reduced
opportunity for revenue that small systems face as the result of numerous factors. These
factors include the reduced demaDd for local advertisiDg on their systems and tile lower per­
subscriber revenues that smaller systems typicaly recover. These factors often are lItlPlifJed
when small systems operate in rural areas where incomes are lower.26 Tbe commears reflect
a need for prompt relief from these burdens for certain small systems.21

9. CATA further asserts tbat complexities .in our rules, aDd die cost of eaforcing
them, have discoUraged local franchiSing authorities in smaller eotnmUDities from seeking
certification.2I While CATA highlishts the fact that, even in dlese circumstlRces, tile mere
potential of rate regulation hinders smaIl systems in their attempts to obtain·t'inaDciag and
capital, thus increasing their cost of doing business, we are equally concerned that there are
local franchisiDI authorities which desire to regulate basic rates but which lack the resources
to do so in accordance with our existing roles.

10. Based on these factors, these groups have urged the Commission to adopt

23 CATA Comments at 7.

24 Cole Comments at 6.

25 Avenue Comments at 6-7.

26 Avenue Comment at 10-14.

27 SCBA Comments at 14-15.

28 See Lener from CATA to Chairman Reed E. Hundt, dated September 23, 1994
("CArA letter").
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different aDd less striDFDt rules for small cable compuies. For example, SCBA.. tbat
small cable compuies Med beDcIBnIrt adjustmelb to oft1et bifber COllI of propIIII1DiDa and
lower Qt.........~, IIId d1IIUJMIer --.rt repIadotI, small systems
IDUIt be to~v. h••••1Id C8I&I _. per ........ capital c-. wilen Iddm,
cha 2t blCCJlFlllWl* 11III in a .... to CbairD-.a'-l E. HUDdt, CATA proposes an
.....t. reJUtiml .... that di«en sipificaatIy from the prl••• IIIItbod of rate
repdadon. wliichCATA, like the other commeaters, claims is too complicated aDd
burcIeIIIoale.30 .

m. TIlE CATA PROPOSAL

11. CATA'spropoal is u foDows: The C()JDIDisaion shoukl permit local
fraDchisiDaautborities aDd small systems to create their own alternative rate regulation plan.
CATA .... that.altemative reJUtiml sbould be available to all small systems of 1,000 or
fewer sub8crillerlreprdJoss of whedler they are currently subject to repJation aDd without
reprd ~SY" oWlmlbip or afIiliation with an MSO of any size. CATA envisions that the .
PIi1iee ..couJd.. to reauJ*. rates for the basic service.1IId cable propamming service
("CPS") tiIn, u weD _ lOiaI-forward, iDflation, aDd cxtema1 cost issues. Rate iDcreases
also could be aareed to ill ad¥lDCC. If a small system aDd • local t'nDcbitiJaI authority
entered into an alternative replation plan affecting the CPS tier, subscriben could still (lie a
rate·~with the CommiIsieB.31 In reviewing such • complaint, CATA asserts .that the
Comm... 1hould ,ive "pat weiJht" to local franchisiIW authority determiDatioDs
~. rases·for the·cps tier. If the Commission detenDiDes that a local franchising
authorityhll,.... a reasonable atICmpt to apply tbe 1992 c.ole Act's sta1Utory criteria, the
CQIDIP'" would 4"'iss the complaint. To relieve burdens on small sy$teIDS, CATA
SUW" ..... such altenlaOW III'eemeJltS need not be based .OD the Commission's
benchmarklCOSt-of-service rules or forms but would be required to meet the regulatory
criteria of the 1992 Cable Act. Thus, for an alternative rate regulation aJRClllCnt to be
effective, a local frandlising authority would first be required to evaluate certain factors,
discussed below, when agreeing to the rates charged by the eligible smaD system. A small
system could appeal to the Commission a rate decision reached under an alternative
regulatory plan. As part of alternative regulation, a local franchising authority would certify
with the Commission simply by providing written notification that it plans to regulate rates
using an alternative plan, and that it has procedures in place to provide interested parties
access to the process. It would not submit an FCC Form 328.

12. Under CATA's proposal. both the smaU system and the local franchising

29 See Supplemental Comments of SCBA.

30 See CATA letter.

31 Section 623(c)(1)(B) of the Communications Act requires the Commission to resolve
such subscriber complaints. 47 U.S.C. § 543(c)(1)(B).
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autIletity 1NUkI ...... to CORle- to the alternative regulatory framework. If the parties could
DDt·.aptleOD aD alterBative approach, the local francbisinl authority would regulate rates. if at
all, usmc Commission rules.

IV. DISCUSSION

A. Requiremetits UDder The C_UDicadons Act

13. Based on comments received in response to the Fifth Rtconsitkration Order.
and in light of other pending petitions for reconsideration, we reconsider on our own motion
the Steond RtconsiMration Ortkr as it relates to rate replation of small systems.31 We
believe that. subject to modifICations discussed below. the alternative rate replltion
framework proposed by CATA is consistent with the spirit and the letter of the
Communications Act. 33

14. We believe that alternative rate regulation agreements for small systems will
further the congressional goal of reducing administrative burdens on small SYJtems while
ensuring reasonable rates. With respect to rates. our fundamental duty UDIIer the
Col1Ul1UDications Act and. more particularly. the 1992 Cable Act. is to adopt replatioDs·tbat
elRl'e the reasonableness of the rates charged to subscribers of systems that are Dot subject to
effective competition34 while minimizing the regulatory burdens imposed upon all parties.

32 Second Rtconsitkration Order. MM Docket No. 92-266. FCC 94-38. 9 FCC Red
4119 (1994). In light of pending petitions for reconsideration of the Second Rteonsidtration
Order, the Commission retains jurisdiction to grant reconsideration on its own motion. See
47 U.S.C. § 405; 47 C.F.R. § 1.108; Ctntral Florida E1ItttpriStS v. FCC, 598 F. 2d 37. 48,
n. 51 (D.C. Cir. 1978). cen. dismissed, 441 U.S. 957 (1979); Rtbtcca Radio ofMarco. 5
FCC Red 2913. 2914. n. 8 (1990). Set also Order, MM Docket No..92-266. FCC 93-372,
n. 1, summarized at 41 Fed. Reg. 41042 (August 2, .1993).

33 SCBA supports the CATA plan; however, it also states that many small system issues
will not be resolved by adoption of an alternative rate regulation scheme. SCBA urges the
Commission to continue to review SCBA's proposals for addressing those issues. and to
provide small systems with additional administrative and substantive relief from the
benchmark/cost-of-service rules. See Supplemental Comments of SCBA. Set also para. 10,
supra. We agree that many issues concerning small systems remain pending. and we will
continue to review the proposals of SCBA and others in order to create permanent regulations
that alleviate small system burdens.

34 Communications Act § 623(b)(l), 47 U.S.C. § 543(b)(1) (regulation of basic tier
rates); Communications Act § 623(c)(l), 47 U.S.C. § 543(c)(1) (regulation of cable
programming services).
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inc1udiDI cable IIId local frIIICIIisinlllldlorkies.» 1111I,~ of die __
reqaiIes us to·.btl COIIIFC''' objectives. AccorclilltY, rI1IIIr tIIIa ....... IpICific
rules of leueral applicability, Coapess aranted the COIIIIDission the diIcredoa to "Idopt
fOl'lll1Jlas or odler meebtnisms aDd procedures in complyq" with its duties UDder the
ComnmicatioDs Act.36 In craftiDI tbeIe provisions, the overriding DeBt of COIIIftII was to
eusure that the Commission bad the flexibility it needed to address the many considerations
that ConIress knew the Commission would face in adoptina a reaulatorY sct.me to lovern
rates cba1pd by cable operators:

Radler tb8D requiriBa the Commission to adopt a fOl'lllllla to set a maximum
rate for bUic CII* service, die conferees apee to allow the Commission to
adopt f......·or OIW mechanisms aDd procecIuIes to carry out this purpose.
The purpoMI of these c....... is to live the Commiuion the authority to
choose the best method of eusu.rq reasonable rates for the blsic service tier
and to encourage the Commission to simplify the regulatory process.37

15. We believe dlat, in ,eneral, Our rules strike the balaDce that COapesI iDeeDied
us to achieve in weiIbiaI the~ conflicting objecdvesof eDlUliDa rasoaable rates
IIId Nducing ......,. burdens. HOwever, the record in these dockets iDdicate dlat our

,ndes' of.... 1iPP1ieaNity may be inappropriate for tbesmallest ofcable~. From
the penpectiveof-.e small systems, our pneral rules with respect to the ..-aon of
rates can sometimes fail to fulfill the statutory mandate to reduce regulatory burdens. For
some small syBms, attempting to spread the cost of compliance over a limited subscriber
base may, in iDdividual cases, impede the Irowth and development of those systems and
threaten to frustrate the intent of Congress in enacting the 1992 Cable Act "to ensure that
cable~ COI1tiDle to expand, where economically justified, their capacity and the
prOgrams Offered over their cable systems ......38

16. . COPpess acknowledpd the special circumstances, faced by small systems by
specifically ditectinl the Comtnission to reduce the administrative burdens aDd cost· of
compliallCe for them.)9 We beUeve that section 623(i) of the Communications Act authorizes
us to devise an alternative scheme with respect to eligible small systems that meets the
statutory directive to reduce regulatory burdens imposed upon them. We believe that this
goal can best be achieved' by permitting local franchising authorities and eligible systems

35 ComJJlU11ications, Act § 623(b)(2)(A), 47 U.S.C. § 543(b)(2)(A).

36 Communications Act § 623(b)(2)(B), 47 U.S.C. § S43(b)(2)(B).

37 H. Rep. 862, 102d Cong.• 2d Sess. 62 (1992).

38 1992'Cable Act § 2(b)(3).

39 Communications Act § 623(i), 47 U.S.C. 543(i).

8



dilcretion to opt, by mutual agreement, for an alternative form of rate regulation that will
involve a trlditional bargaining process guided by the specific criteria set forth in the
Communications Act as being relevant to the establisbment of rates for basic services.ct and
cable progmmrd"l services.41 This framework will free both the cable opentor and the local
franchising authority from the burdens and costs of analyzing and applying our benchmark
and cost-of-service rules.42

17. While minimizing regulatory burdens, the alternative rate rqulation agreements
also will further the goal of ensuri"l reasOnable rates by requiring local frlDcbising
authorities to take into account specific factors, identified by Congress, wben imposina rate
regulations for both the basic service tier and cable programming service tiers. With respect
to basic service, those criteria are:

[1] the rates for cable systems, if any, that are subject to effective
competition;

[2] the direct costs (if any) of obtaining, transmitting, and otherwise
providing sipals carried on the basic service tier, incluelina signals aDd
services carried on the basic service tier pursuant to perqraph (7)(B)
[Communications Act § 623 (b)(7)(B), 47 U.S.C. § S43(b)(7)(B)], and changes
in such costs;

[3] only such portion of the joint and common costs (if any) of
obtainins, transmitting, and otherwise providins such sipals as is
determined, in accordance with regulations prescribed by the Commission, to
be reasonably and properly allocable to the basic service tier, and changes
in such costs;

[4] the revenues (if any) received by a cable operator from advertising
from programming that is carried as part of the basic service tier or from
other consideration obtained in 'Connection with the basic service tier;

[5] the reasonably and properly allocable portion of any amount assessed as
a francbisefee, tax, or charge of any kind imposed by any State or local
authority on the transactions between cable operators and cable subscribers
or any other fee, tax, or assessment of general applicability imposed by a
governmental entity applied against cable operators or cable subscpibers;

[6] any amount required, in accordance with paragraph (4), to satisfy
franchise requirements to support public, educational, or governmental
channels or the use of such channels or any other services required under

40 Communications Act § 623(b)(2)(C), 47 U.S.C. § 543(b)(2)(C).

41 Communications Act § 623(c)(2), 47 U.S.C. § S43(c)(2).

42 See Communications Act § 623(i), 47 U.S.C. 543(i) (mandating reduced burdens for
small systems); Communications Act § 623(b)(2)(A), 4i U.S.C. § S43(b)(2)(A) (mandating
reduced burdens for franchising authorities).
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the fraDcbise; aDd '.
[7] a reUorJable profit, as defiDed by the COIDIDitIion coasisteDt witb the..

CQllMDissioni's obliptioDs to sublcribers under pangraph (1) [C()lD1lllJnicatioDs Act § 623
(b)(l), 47 U.S.C. § S43(b)(1)].43

,18. Amana.oeber factors, the criteria to be used in establisbiDg the rates to be
charged for c8ble proaramming services are:

[1] the rates for similarly situated Cable systems offeriD& comparable cable
proammning services, taking into account similarities in facilities,
replatory aDd governmental costs, the number of subscribers, and other
relevant factors;

[2] the rates for cable systems, if any, that are subject to effective
competition; ,

[3] the history of the rates for cable proJlllDlD,ing services of the system.
,including the relationship of such rates to chaDges in general consumer
prices;

[4) the rates, as a whole, for all the cable programming, cable equipment,
and cable services provideC1 by the system. other than programming provided on

a per channel or per nrogram basis;
[5] capital and operating costs of the cable system. including the quality

and COltS of the~ service provided by the cable system; and
[6] the revenues (if any) received by a cable operator from advertising from

prograuunina that is carried as part of the service for which a rate is being
established, and·chaDges in such revenues, or from other consideration
obta~ in connection with the cable programming services concerned.44

19. We believe the rules we adopt here properly take into account these _tutory
factors. As- a preliminary matter, we note that alternative rate regulation agreeJ:D.el1$l will
present an option for local franchising authorities and small systems. Both parties remain free
to insist on analysis under our existing rules, which we have already determined take into
account the statutory factors. In addition, we believe that small systems and local frarK:hising
authorities in markets where small systems provide service are likely to be familiar with the
facts and circums~ underlying the factors for their particular markets. Moreover, the
statutory factors must be taken into account in negotiating alternative rate regulation
agreements.

20. Given its knowledge of local conditions and its experience with the cable
operator, the local franchising authority often will be in the best position to assess the relative

43 Communications Act § 623(b)(2)(C), 47 U.S.C. § S43(b)(2)(C) .

44 Communications Act § 623(c)(2), 47 U.S.C. § 543(C)(2).
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~. of tbeIe· criteria IDd to gather tile retevmt flCtllCCOrdilJalY. Moreover, since a
small syStem is likely to'be located in IB area with a relatively small populatioll, we expect
that _·loealfnBcbitiDl. athority will be putir:allrly~ to tbe..UId desiIa of
cable subscribers. 'Ibis circumstance sbouId Jive the ·10Cl1 fra8chisiDI audIority ,,"arial

encouraaem- IDd leverqe to guard ....,......by die cable opentor to view the
a1tefDative framework' u an aveDJe to adIieve~ rates. 1Ddeed, UIIIIII ....\JIIli1
an altemative r_apeeIDII1t is reacbed, die local fnllCllililll aut80ritywilillways be able to
rely upon the general bellCbmarlclcost-of-service rules, furtber ensuriDg the reaoaableDess of
the rates·pertnitted under an alternative rate repJation apeement. Thus, we CODClude that
rateS sUbject to alternative rate regulation agreements by small systems will be reaso..ble.

21. For'tbesc rcasoDS, we conclude that in addition to furdIetiDI the
ConummieatioDS Act's maodates to reduce replaaory burdens, alterDldve rate rep1ation
agreements' also are cousistent with tbc 1992 Cable Act's -.at to eMIR· that cable operators'
rates ate reasonable. Further, we believe that altemative rate regulation agreements will
assist the Commission in ensuring that rates for cable propumnina services arc not
UDlcasouable.45 As part of the alternative process, certified local fraDchisiDI authorities are
required to take into account relevant statutory factors to -.re that rates for CPS lien are
not unreasonable before entering into the negotiated apeemeat.46 The Co8mIiJIion, however,
shall retain jurisdiction over cable programming service rates.47 AccordiDIly, we will
establish an alternative torm of rate regulation for indepca1eDt small systems .. small
systems oWt*f by small MSOs based upon CATA's lAl••IdoDs.'" We limit availability of
this alternative process to iDdependeDt small systems IDd small sySlelU 0WDId by small
MSOs because we believe that larger systems have the fmmcial and administrative resources
necessary to comply with our benchmark and cost-of-service rate replations. However, we
may modify our eligibility standards in response to action we take in our proceeding on
system size definitions.49

22. AItIloup the alternative regulatory framework we adopt today contemplates a
conseDSUa1, negotiated agreement between a qualifyinl cable operator not subject to effective
competition and a local franchising authority, this plan borrows heavily from our existing

45 See Communications Act § 623(c)(l), 47 U.S.C. § S43(c)(1).

46 See infra, para. 26.

47 See Communications Act § 623(c)(2), 47 U.S.C. §S43(c)(2).

48 A number of commenters have argued that our rules should not distinpish between
small systems on the basis of affiliation with larger systems or MSOs. We will resolve that
issue as part of our comprehensive treatment of system size definitions. ~e n. 19, supra.

49 See Fifth Reconsideration Order, MM Docket No. 92-266 and MM Docket No. 93-
215, FCC 94·234, 9 FCC Red 5327 (1994).
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rules.5O As discussed below, tile local fraDchism, authority must be certified in accordI8ce
with our ....rd procedura. Before IIIteriDI ., an a1temative rate repIIrioD........,
the local t'rIDcIaiUa.......lty must tIb into account the reIevInt criteria iplCifted by
C~ &lid provide for public DDtice ami commeDl. FiDlHy, all aIfienati¥e rate
reauJldon will be subject to CommiMion review, U rnanda. by the
C~ Act.51 For data coUec:don purpoIIS, aud to agist the Commiuion in
evaluatilla compIaiacI, eliaible cable operators must file with the Commission a copy of the
operative altenlldve· rate repIation apeement within 30 days .r its effective elate.

. 23. We have previously u.rpreted Section 623(j) of tile ComrnunicatioDs Act to
preclude~ r....... entered into after July 1, 1990, in part because we
concluded that pudfadlerina such qreemeDts would conftict with the 1992 Cable Act's
intent to abl'Ol* .,.... .-eel into after July 1, 1990.52 The ru.1eI we adopt .
today, peI'IIIiUiIJI cerdAed local frIIIchisiq authorities to ... iDto Ip'eemeIIas with
quaHfyiIIa cable operators with respect to rates, will be applied in the~ of our exiatiDa
cable rate repJadon tuIes. TheIle niles will provide a framework coasisteat wida the statute,
UDder which any sudl·..... will be lJiIotia1ed. In addition, our rules will require local
fraDchtsiDg· at.IdIorideI. to take iJIto account specific factors ideDtifted by Coopeu when
detetmiIID1Il'1t11S for bOIb basic Uld CPS tiers. In lilht of this requiremeat, we fmd such
al1em1ltive ratea~, developed in accordaace with the statutoryfacton COIJIl'ISS
·ideDtified fot est8I..... nales to eDIW'e that basic ra. were reasonable aud that CPS rates
were DOt~, colllisteat with the COmngmicatioDl Act. As such, thIse apeements
do DOt pose the 1dnds of confticts with the 1992 Cable Act tbat we proviously identified wben
we interpreted Section 623(j) U obviatina rate aareemems entered into after July 1, 1990.

B.~ Ilate Aareen-ts

24. As with any local franchisina authority seekina to enforce rate replations, a
local franchisinl authority that elects to reaulate pursuant to an alternative rate ap-eement
must ftle the cerdflcltien required by Section 623(a)(3) of the CommuDicatious Act and our
rules.53 The certification process shall be governed by our existina rules applicable to local

50 See Communications Act § 623(a)(1), 47 U.S.C. § ~43(a)(l).

51 See Communications Act § 623(c)(1)(B), 47 U.S.C. § ~43(c)(l)(B).

52 Communications Act § 623(j), 47 U.S.C. § 543(j). See Rate Order, 8 FCC Red at
5926 (1993).

53 47 C.F.R. § 76.910. Local franchising authorities electing to enter into alternative
rate reautation apeements shall properly complete and file FCC Form 328 with the
Commission. CATA sugests that a local franchising authority could certify by providing
written notification to the Commission that it had agreed with a qualifying system to opt for
alternative rate regulation, and that it will provide a reasonable opportunity for interested
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fraIIchiIinI autborides who wish to repIate cable operators accordiDa to the benchmark and
COIt"Of..servic:e ruIes.54 No a1tel1Jltive rate rep1ltion aareement will be effective until the
effective ..~ of die certitication." However, this does not preclude a local fraDcbisq
au1botity that bas yet. to be certified from enteriDI iDlo an alternative rate qreerDeDt that is
coDditicmed upon tile effectiveness of tile local fraDcbising autbority I s certification.
Altematively. the parties may wait until after the franchism, authority is certified to bqin
tbeir DelotiatioDs. A local francbisin& authority that already is certified by the Commission
may enter into analtemadve rate qreerDeDtwith tile cable operator at any time. We note
that the cable operator will be subject to die stIDdard benctlmarklcost-of-service rules upon
the expiration of an alternative rate apeement. Thus. die local frandUsiDJ authority shall
accept as reasonable the buic service rate in effect at the time the agrtemeIIt expires and may
apply beDchmartlcost-of-service rules on a 10iDa-forward bISis to determine the
reasonableness of proposed chances to basic service rates steIDminI from extemal costs,
inflation. and the addition. deletion. or substitution of chaDDels. 56

2S. The alternative approach may be pursued only by apeemeDt of both the cable
operator aDd the loc:al frlDChising autbority. To emure maximum freedom from repiatory
constraints, we will not establish any requiremeDts to CODtrOl me JIeIOdation process. We
note, however, that me scope of a1temative apee.... is limited excluaiveJy to tile replation
of rates cbarlfd for basic service aDd CPS tiers aDd tile equipment used to receive these
tiers.57 Moreover. the intention of the alternative framework is not only to ease the cost of

parties to make their views known. Su CATA Letter. 'Ibis sugested. apptoICb differs little
from our current rules (which require completion aDd ftliDI of one-paae form), except that
the Commission woukl be informed at the time a loc:al frm:bisiDg autbority certifies that it is
electiDlalterDltive rate replation. We do not believe that local trancbisiDI autborlties will
necessarily have IDIde that decision at the time they seele certifation. We do not wish to cut
short the period of time in which local franchising authorities have to consider the belt
approach to rate replation. As our current rules place no greater burden on loc:al· franchising
authorities than would CATA's approach. we declii1e to adopt CATAts sugeation.

54 47 C.P.R. '76.910.

55 CommUDications Act § 623(b)(4), 47 U.S.C. § S43(b)(4).

56 See 47 C.P.R. §§ 76.922(d)(3)(x), 76.922(d)(3)(xi). 76.922(e). 76.923.

51 As part of alternative ratereplation, certified local fraDcbisinl authorities may not
enforce statellocal ....tive option billing laws that conflict with federal neptive option
bUlt. rules. Su 47 C.P.R. § 76.981. Set also Memoratllblm Opinion cI O'*r. LOI·93-14,
DA gs-«l (Cab. servo Bur. Ian. 20. 1995)~ Mtmorandum Opinion &: Ordlr. LOI-93.2.
DA 9S-61 (Cab. Serv. Bur. Jan. 20. 1995); Consolidated Memorandum OpiniOn and Order,
LOI-93-1. et al., DA 95·106 (Cab. Serv. Bur. Jan. 2S. 1995). There are numerous
provisions of federal law which may not be waived. even by agreement of the local
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~ withO\ll' rules but to eDQe that elilible 1IDIII1)WmI.are. required to reduce
rateslllOretblntequited by thole 1U1es. 1'heIefore, aD aa.aative rate ..... sball be
unenforceable ·if it requires me cable operatOr to cbarge rates lower tbIn would be permitted
UDder me beDchmark or cost-of·service rules.

26. In~rates~ the local fraDchisiDI audaority must like into·account·tbe
stIlUtory criteria set forth in Sectioas 623(b)(2)(C) aDd (&)(3) of the Communications Act with
reepect to 'rates fot ba$~ services ml equipment, IDd the criteria ideDdfted in section
.623(c)(2)of tbec:M'1J;Q)IDications Act with respect to the rates for cable prosnmming services
and equipmeat. BuOd 1JPOD our own CODSideration of thote criteria, we agree with CATA
that~ with respecttgetilible small systems, the local fnmchising authority is in the best
position to assess the· weipt to be given each element as it pertains to a particular cable
operator in a specific franchise area.

27. . Section 623(a)(3)(C) of the Communicatio-.. Act requires a local franchising
authority to "provide a reasonable opportunity for CODIideradon of the views of interested
parties" intbe CfJUr$C of rate repJation prOceediDp." Althouah this provision is applicable to
rate proceeclm,s reprdless of whether the altema1ive procedure is followed., we expect this
provisioo to be partic:ularly significant in the context of altemative rate regulation agreements.
Active involvement by interested parties at an early stage of me proceedings, i.e., prior to
(mal adoption of an ~ent, should reduce the occurrence of complaints after the
alterDUiveaareemcmt.is implemented. Thus, the local fraDchising authority shall provide a
reasonable opportunity for comment by interested parties, including sub8cribers, and, based
upon its coasidelldon of such comments, modify the qreement to the extent it deems
approprlatebefore sUbmitting the proposal to the cable operator. The local franchising
authority need sOlicit public comment only once and thus is not precluded from eDtaing into
an alternative agreement that differs from a proposal that is presented for public comment.

c. DIspute Resolution

28. Once a cable operator is subject to rate regulation, the Communications Act
and our rules provide various mechanisms for resolving disputes regarding rates and the
enforcement of reaulations by local franchising authorities. Subscribers and other interested
parties may appeal to the Commission a rate decision made by a certified local franchising

franchising authority and the small system. unless waivers are provided for in the
Commission's rules. These provisions include. but are not limited to, geographically unifonn
rates structures. tier buy-through prohibitions, technical standards. must-carry obligations, arid
retransmission consent. See 47 C.F.R. §§ 76.984, 76.921, 76.605, 76.56, 76.64.

S8 The franchising authority must certify to the Commission that its procedural law and
regulations provide for such an opportunity. See Communications Act § 623(b)(3)(C), 47
U.S.C. § 543(b)(3)(C); 47 C.F.R. § 76.910.
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authoritY collCel'Diol die _it serviee det.,. Qlr rules alto provide for COJDIDission
~ of COIDPIaiats teprdiDa. raMI for CPS tiers." The CommiIsicm alto may review
d....between cable.operators aud certified local~ authorities relating to the
administration of feIUIatioIIs governiDI basic service tier rates.61

29. . An·appea1 of a local.fra1I:hiIinI autbority decision approviDa an alterDative rate
regulation~ u it applies to buic servicetiel' rates may be filed with the Commission
UDder our regular procedures. 6% Since we have deterJnined that the qrOecI upon rate is by
definition a reasonable rate, the issue before the Commission will be whether the small

. system is charging the agreed upon rate aDd whether the agreement was entered into
consistent .with our requirements.63

30. We also believe it would be useful for poteDtial compIaiIIaDts reprdiDa CPS
rates to attempt to resolve their complaints with the local fraDcbisiDa authority. wbenCPS
rates are subject to an alternative rate regulation qreement. Given the local franchising
authority's role as a party. to the agreement, we believe that IDIIIY CPS rate disputes can be
l'csolvedattbat level. Thus. we will require u a prerequisite to a CPS compaa. to the
C~ion involving an alternative rate reauJation aareea-a tbat the complainant provide
evideJx:e that he or she was denied die~ relief from the local fra8cbiIinI autbority.
As with basic service rates. in an FCC complaint the Commilsion will determine whetber the
rates are consistent with the agreement and our requirements.'"

31. The Commission will resolve all CPS rate COIDptaiDts peadiDa It the time an
alternative rate regulation agreement becomes effective UDder rules in effect at the time the
rates were charged. Parties to an alternative rate replation apeenleDt must abide by the
Commission's decision regarding appropriate remedies for umeuonable rates cbarged prior to
the effective date of an alternative rare regulation agreement. However. tbe parties remain at
liberty to determine reasonable CPS rates to be cbarJed upon the eft'ective date of an
altel1lltive rate regulation agreement. We do not believe this will hiftder the JIeIOdation
process or implementation of an alternative rate regulation aareea-a becauIe both local

S9 47 C.F.R. § 76.944.

60 47 C.F.R. § 76.950.

61 47 C.F.R. § 76.944.

62 Id.

63 Our procedural requirements are particularly important here where the reasonableness
of the rates is based not on an objective standard but on a negotiation process. In .addition,
we would not countenance alternative rate regulation agreements that were illegally obtained.

64 See n. 63, supra.
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frlllChisiDg autborities IDd cable operaIOrs are served with copiel of FCC Form 329
complaints.fUecI widl. tilt CommisIion by a sublcriber and will know tbe ... of lIlY
complaints at die tilDe· ftIIOCiatioII COIIIDImCe. In addition, siDce emerialu.om "'''ve
agreement is vohufary, theaerms of the IIJ'eemeDt sbalI be biDdina u betwee:a tile cable
operator aDd the local frlDCbisq authority suCh that neither party sball be permitted to seek
from the C~ioD relief that is incoDIistent with the qreement. Thus, a local fraDcbising
authority· may not cbaJIenae a rite permitted UDder the terms of the apeemeDl and a cable
operator may notseet to iDcreue its rates above what the agreement permits.

32. PurSUlDt to the Regulatory Flexibility Act of 1980. 5 U.S.C. I§ 601-612. the
Commission's fiDIlaualysis with respect to the Eighth Order on Reconsid4rtltion is as
folloWs: .

33. . li.. '1' IIMIIPW' gf IN.lICtion· The Conunission, in compliaDce with § 3 of
the Cable TeJeVWOD ComumerProtectioo' and Competition Act of 1992,47 U.S.C. § S43
(1992),~. to rate replatiOD,adopts revised rules and procedures intended to ensure
that.cable services.are offered at reasonable rates with minimum rel\llatory and administtative
burdens on cIJbIe ·entides.

34 SUMKY of ... raiMd by me lJIblic in ..... to die 'P' """'Q
flMih. A...... Tbere. were DO comments submitted in respoDse to tbe InitiIl R.eplatory
FJaibJlity~. The CIJief COUIIICl for AdVOClC)' of the United States Small ButiDas
Administration (SIA) fiIId comments in the oriJiDal rulemakina order. The Commission
addressed tile COIlCll'lls railed by the Offtce of Advocacy in the Rate Ordtr. 66

35. ...~ ........ SlWi'm*' NIl re..... In the course of this
proceeding, petitio r.-DdDa cable interests and fraDchisiDI autboritiea submitted
several aJterDlti at minJmizina admini8trative burdens. The Commiuion bas
attempted to accorMvJc1lte tbeCODCel'DS expressed by~ parties. In this Order, the
Commission is providq relief to small systems and certified local franchisiDa authorities by
permitting them to enter into alternative rate regulation agreements that do not require
completion of any forms.

VI. Paperwork Reduction Act

36. The requirements adopted herein have been analyzed with.respect to the
Paperwork Reduction Act of 1980 and found to impose new or modified information
collection requirements on the public. Implementation of my new or modified requirement
will be subject to approval by the Office of Management aDd Budget as prescribed by the

65 See Rate Order, 8 FCC Rcd 5631 (1993).
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Act.
fCCM:'lL SECTIOh

VB. 01'..... 01.... r£3 1 12 31 PH '95
37. AccorcIiIIIIY, IT IS ORDERED that, pursuant to Sections 4(i), 40), 303 (r),

612, aud 623 of me COIIIIDUIlicatio Act of 1~, as amended, 47 %~.!fI(J~[), uY4(j),
303(r), 532, aDd 543 the rula, requiremeDrs IDd policies diIcusse<l in this Eighth Order 011

RecollSitMrtltion, ARE ADOPTED IIId 5ectioDS 76.934 IDd 76.950 of the Commission's
rules, 47 C.P.R. Section 76.934 and 47 C.P.R. Section 76.950 ARE AMENDED as set forth
in Appendix A.

38. IT IS FUR11IBR ORDERED tbat, the reqKiremeDts IDd repl" establisbed
in this decision shall become etfec:tive tbirtydays after publication in tbeFederal ....,
with the exception of DeW reportiDa requiremeDts wbichwUl become efrective on that date or
as soon thereafter as they may be approved by the Oft'iceof Management aDd Buclpt.

FEDERAL COMMUNICATIONS COMMISSION

V:JL1~
William F. Caton
Acting Secretary
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APPENDIX A

Part 160tChapter I of Tide 47 of the Code of Federal Replations is amended as follows:

PART 76 .;CABLE TELEVISION SERVICE

1. The authority citation for Part 76 continues to read as follows:

Authority: Sees. 2, 3, 4, 301, 303, 307, 308, 309, 48 Stat., as amended, 1064, 1065,
1066, 1081, 1082, 1083, 1084, 1085, 1101; 47 U.S.C. sees. 152, 153, 154, 301, 303, 307,
308, 309, 532, 533, 535, 542, 543, 552, as amended, 106 Stat. 1460.

2. Section 76.934 is ·amended to add section (t):

§ 76.934 Small Systems and Small Operators

* * * * *

(t) Altcmative rate ....d,'ion urerancm·
(I) Local franchising authorities, certified pursuant to f 76.910 of this subpart, indepeDdcnt
small systems, aDd small systems owned· by small multiple·.,.. operators .. defined by §I
76.961 and 76.922(b)(5)(A) of this subpart may enter do altemative ratI repIation
agreements affecting the basic service tier and the cable PfOI1'IIDII1ing service tier. (i) Small
systems must file with the Commission a copy of the operative alternative rate regulation
agreement within 30 days after its effective date.

(2) Alternative rate regulation agreements affecting the bIsic ~ice tier sba1l take into
account the following: (i) the rates for cable systems that are subject to effective competition;
(ii) the direct costs of obtaining, transmitting, and otherwise providing signals carried on the
basic service tier, including signals and services carried on· the basic service tier pursuant to
§§ 76.56 and 76.64 of this subpart, and changes in such costs; (iii) only such ponion of the .
joint and common costs of obtaining, transmitting, and otherwise providing such signals as is
determined to be reasonably and properly allocable to the basic service tier, and changes in
such costs; (iv) the revenues received by a cable operator from advenising from programming
that is carried as part of the basic service tier or from other consideration obtained in
connection with the basic service tier; (v) the reasonably and properly allocable portion of any
amount assessed as a franchise fee, tax, or charge of any kind imposed by any State or local
authority on the transactions between cable operators and cable subscribers or any other fee,
tax, or assessment of general applicability imposed by a governmental entity applied against
cable operators or cable subscribers; (vi) any amount requir~ to satisfy franChise
requirements to support public, educational, or governmental channels or the use of such
channels or any other services required under the franchise; and (vii) a reasonable profit.
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'Ibe r* apeed to in such an alternative rate regulation qreement shall be IJlllI .• to be a
reuoaable rate.

(3) AlterDative rate reauJation apeemeDts affectiDI the cable prosran-u. service tier sball
take iDto 1CCOUDt, IIDODI other fIctors, the following: (i) the rates for simillrly situIted cable
.,.. III offerial·COIIIpIfAbIe cable proplllJlDiDl services, taIIiaI into~ JimiIarities in
f1cilides. rejuJatory aDd 10VettDDelui costs. the number of subscribers, aDd adler relevaat
flct8r1; (n) the rateS for cable systems, if any. that are subject to effective competition; (iii)
the.hiItory of the rata for cable pI'OII'IIIlIDin services of die system, including the
relatiODship of such t*S to cIJIDIes in paeral CODIWDeI' price.; (iv) the rates, as a whole,
for all dlc cable pl'OplllUlliDa, cable equipment, and cable services provided by the system.
adler dian propam'b" provided on a per cbalmll or perpropam basis; (v) capital and
01*-' ~fS of tile cable sy.., includq the qualitY .. COltS of the customer service
provided by the cable syMem;1Dd (vi) tile reveIlleS received by a' cable operator fI'OIIl
advenisiDI from prc>JJI'Immm, that is carried as part of the service for which a rate is beiDI
estIbHsbed, and cbaftaes in such revenues, or from other COdIideration obtained in CODDeCtion
With the cable PfOIl'IIDIIUDI services concerned. The rate Ipeecl to in such an alternative rate
reaulation apeement shall be deemed to be a reasonable rate.

(4) Certified local franchising autborities shall provide a reasonable opportuDity for
consideration of the views of interested parties prior to fmally entering into an altemative rate
regulation apeement.

(5) A basicserv~ rate decision by a certified loc:al fraachiaiDa authority IDIde punuant
to an alteruative rate NJUIation.apeement may be appealed by an iDrerated pIIty to the
Commission pursuant to 176.944 as if the decision were IDIde accordina to If 76.922 and
76.923.

19


