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I. Introduction

1. In this Ninth Order on Reconsideration, the Commission on its own motion .
~;the provision in itS ~cOrld rJrder on Reconsidtration. FOII1#t:R'fIpmt tIIId Order.
tIIWI Jltfth Notice of Proposed Rulemaking ("Second ReconsiderationOrder")I' 'WIIidi,robibits
1IdId1 SystemS ancIlow~price' syStems that· have been provided ,'ith,transition relief to adjust
their transition rates to reflect increases in inflation.

ll. Innation Adjustments for Systems Eligible for Transition ReBer

A. Background

2. In the Repon and Order and Furt"'" Notice of Proposed Rulemaking in MM
Docket No. 92-266 ("Rate Order"), we developecla benchmark formula for the purpose of
establishing initial rates for regulated services.2 Under the benclunarkapproach, regulated

I Second Order on Reconsideration. Founh Repon and Order. and Fifth Notice of
Proposed Rulemaking, MM Docket No. 92-266, FCC 94-38, 9 FCC Red 4119 (1994).

2 Report and Order and Funher Notice of Proposed Rulemaking ("Rate Order"), MM
Docket No. 92-266, 93-177, 8 FCC Red 5631 (1993) at para. 14 n.29, para. 387, 0.946.



cable systems were required to use a formula established to calculate an applicable
benchmark -- an estimate of the rate that a cable system with similar characteristics, but
subject to effective competition, would chaTge.~ ·Cable systems whose rates exceeded the

, ~ieable benc~.we~ required to redue,c their'rates ei~Uo the benchmark or by 10%,
whichever reduction was less.· The 10% "co...titi~ differential" represented the average
difference that the Commission determined existed between the rates of competitive and
noncompetitive systems.5 For those cases in which the benchmark approach may not produce
fully compensatory rates, operators were given the option of establishing rates based on costs
pursUant to individual cost-of-service showings.6

3. In the Second Order on Reconsideration, we refmed tbc ecOllQllletric model,
recalc~ ,the co~petitive differential, and concluded that a t:ompelitive(1ifferential of 17%
more accurately estimates the difference between effectively ~tiY~and noncompetitive
cable rates.7 Accordingly, we required most systems with rates above the benchmark to
either reduce th~!' re~latedrates to a level that represented~irSeptember 30, 1992
regulated revenues, reduced by 17% (mitigated by annual inflation increases, changes in
external costs and changes in the number of plOgramming channels) or to submit a cost-of­
service showing supporting higher rates.4 To compute this "full ~~etion rate," cable
operators were required to take their September 30, 1992 regulated-revenues per subscriber
and subtract 17%.5 After reducing their September 30, 1992 repl;atod revenues per
subscriber by 17%, operators added adjustments for the followwa elements: (1) the inflation
that occurred betw,een October I, 1992 and September I, 1993; (2) changes in external Costs;
and (3) changes that resulted from the addition or deletion of program channels to regulated
service tiers.6

i ,,4~We, granted two classes of cable operators transition relief by not requiring them •
'to~1lt(~, tVlI17% reduction rate, pending a review qf suell operators' prices and
cQsts. '~·,fa1:'st.~egory of systeqlS that were provided with transition relief is systems

3 ' .[d. at para.'

4 [d. at para.

. " [d.

6 Rate'Order at paras. 258-265.

7 Second Order on Reconsideration at para. 2.

4 [d: at para. 109.

S [d.

6 See 47 C.F.R. § 76.922(d)-(e).
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oWiIedby"small operators," defined as operators serving 15,000 or fewer subscribers and
not affiliated with a larger operator.7 Systems owned by small operators were not required
to reduce rates by 17%. 8 Rather, these operators were allowed to use the permitted rate
'cllargedon March 31, 1994 to establish initial restructured rates, and adjust accordingly to
reftcet:~sema1costs until we completed ours\Udy of prices and costs experie~ by small
0pflI'Btors.9 ,

5. 'The' second category of systems that were provided with transition relief is
i'syStemsr'thaJicharge relatively low prices for regulated services. Low-price systems are

defined as .systems (1) whose March 31, 1994 rates were "elow the benchmark rate or (2)
whOle· 'March 31, 1994 rates were above their Mmh 31, 1994 benchmark rates but whose
March 31, 1994 full reduction rates are below their March 31, 1994 benchmark rates as
determined under FCC Form 1200.10 During the transition period, systems whose March 31,
:l994rates were below the benchmark rate had ':heir rates capped at March 31, 1~f)4 levels. 11

Systems,whose March 31, 1994 rates were above the benchmark, but whose full . Auction
.' ' rates were, below the benchmark were only required to reduce their rates to, but not below,

the benchmark.

, 6. We stated-that we would not require small cable operators and low-price systems
that. were provided with transition relief to make full competitive'rate· reductions until we
,,~ and analyzed data about such operators' prices and costs, and determined whether

the ~oinpetitive rate reduction was appropriate. 12 We stated that after the Comm~sion staff

7 Id. at paras. 109-110, 117-122.

, 8 ', Id. at para. 127.

9 Id. at paras. 132-133.

10 Id. at paras. 111, 123-126.

11 Id. at para. 127.

12 Id. at paras. 1J2-133. We adopted the transition approach for cable svstems owned
by small operators because there was evidence that smaller operators may face higher than
average costs, although due to the absence of industry-wide cost data, we were unable to
conclude that small operators face systematically higher costs. Id. at para. 118. We also
expressed concern that some small operators may not have the financial resources to
withstand the impact of a significant rate reduction. Id.

We adopted the transition approach for low-price systems because these systems were
charging comparatively low prices when measured against other noncompetitive systems. Id.
at para. 124. Although we did not find conclusive evidence that low-price systems are not
exercising market power, we expressed concern that, because their prices are significantly
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completes a cost $tudy "in the near future" we would require systems eligible for transition
relief to make the full reduction unless the analysis mreals that application of the 17%
competitive differential to these systems is inappropriate. 13

, 7. Systems entitled to transition relief have been permitted to increase their rates to
.reflect increa5e$ inextetml costs and a per channel adjustment when increasing the number
of channels. 14 We decided not to allow such systems, however, to increase their transition
rates to reflect increases in inflation until the transition rate equals their full reduction rate. 15

We determined that because the full reduetJon tate rises with iJltlation, as well.as with
changes in external costs and cbannel changes, a transition rate system's bypodletical full
reduction rate may eventually exceed the transition rate. 16 We decided, therefore" that if a
system's transition rate and the full reduction rate became equal, that system would be
entitled to take advantage of inflation adjustments. 17

8. We also stated that after we have determined whether we shouldteoniretransition
relief operators to reduce their rates in accordinCe with an appropriate Competitive
differential, those ·systems will be entitled to an aggregate inflation adjustment equal to the
GNP-PI inflation adjustments for the period beginning October 1, 1992 :.hrough the most
recent June 30. 18 For those systems that have already received some inflation adjustment
because their hypothetical 'full reduction rate exceeded their :fransition rate, we said that the
system will receive the net of the aggregate inflation adjustmeDtminus any inflation
,adjustment already·received}9 We found that such systems will be eligible for additional
inflation adjustments·on an annual basis, but no earlier·than September 30 of each year to
reflect the final GNP-PI through June 30 of the applicable year. 20

lower than those charged by most noncompetitive systems, low-price systems may face
unusual demand, costs or other influences that have not been captured in our analysis. [d. at
para. 125.

13 la. at paras. 111, 132.

14 [d. at para. 130.

15 ld.. at par... 131.

161d.
.

17 ld.

18 [d. at para. 134.

19 [d.

20 .fd..
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B. DUell'rio"

9; On Our own ntotion, 'we find'that low-price systems and small operators that have
been provided with tranSition relief should no longer be prevented from adjusting their _S
to reflect changes in inflation:21 In the Second Order on Reconsideration,wde.tided to
deferunpICtnenting the inflation' adjustment for transition relief systems because we were not
yet requirihs them to reduce their rates by,the competitive differential.a2 We decided that we
would prOvlde traniition telief'systems with the opportunity to make inflation adjustments
after we developed a better picture; cit theprice/cost profiles of these'systernJ and: detennined
the appropriate competitive differential for such systems. 23 In making this decision, we
stated that we expeCted to complete the'collection of cost/price data within ,BiDe months.24

10. BecaUse we have not 'yet completed our collecti4 n ofthesc4ata.and IW8rlY t~n

months have passed since we released the Second Order on Reconsideration, we f'md: that it
would be unfair lv delay any further implementation of inflation .adjustments for transition

. relief systems. We are conternedthat a further delay in permittiagtransitionretief systems
to make inflation adjustments could be particularly burdensome on small operators because
many smalloperatbrs may oot have the financial resources to withstand the imp~t of not
be~ng able'tO make inflation_ad~nts. ~ further delar i~ impl~mentilll the inflation
adJustment'for sma)) operators may JeopardIZe the financ18l mtegnty of many. at-those

. systems'because they may not be large enough to have access to sufficient bank 198DS. credit
" lines, or other soureesof financing.

11. We also find that low-price systems should not be required to experience any
tu. delays in iinplementing inflation adjustments. In the SecontJ:Qrdel' on
ReconSideration, we found that because their prices are'signiflCantly lower than those
cbarged by most noncompetitive systems, low price systems may face unusuald~. ~ts

or other influences that were not captUred in our analysis. A further delay in ~Uowinglow-

.priCe 'systems to make inflationadjustnients may, .therefore, impose,a substantial burden upon
those 'operators.

21 . In light of pt-hdingpetitions for reconsideration of the Second Reconsideration. Order,
the Commission retains jurisdiction to grant reconsideration on its ()WD motion. ~e 47
V.S.L.. § 405; 47 C.F.R. § 1.108; Central Florida Enterprises v. FCC, 598 F. 2d 37,48, n.
51 (D.C. Cir. 1978), cert. dismissed, 441 U.S. 957 (1979); Rebecca Radio of Marco, 5 FCC
Red 2913, 2914, n. 8 (1990). See also Order, MM Docket No. 92-266, FCC 93-372, n. I,
summarized at 41 Fed. Reg. 41042 (August 2, 1993).

22 ld. at para. 131.

23 ld. at para. 134.

24 ld. at para. Ill.
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l2~ "~,;d~y,, ~tweeD: April· 1, 1995 ,and August 31, 1995, cable operators that
hI.,e.~aff'9nted~on relief may adjust tileit' rites to reflect the Detof a 5.21%
iDtla~on~~nt,~ any b1fIationadjustments they have already reeeived. ThiS , "
~~~,~, (qr~ 3%iQfl~t'on factor ,that ,regulated cable ~~n' were permitted
to ~V~J~~Sep~JllJ;1er 30, 1992 toSepten)bCr30, 1993 periOd~and the 2.15%
int'ladQafact9r :~,<mer,ator.s were permitted to recover between OCtober 1, 1994 and August
31, 1995fo,c,the.Octqher 1, 1993 tQ JUDe 30, 1994 period.26 ', .

lao ",.'Y~' q~~x.on, however, traD$ition relief systemS wUl not receive the full
5.21 % iDtlation adjustment because, under the old roles, they received an inflation
adju$~ifrqI:Q. ~ber,30, 1992 to the date they were subject to regulation for the
puI'pOfJe:9{;~b1iSbiDl~ initial rates prior to May 15, 1994. The exception is for most
low~sy~, that.!Iad. their March 31, 1994 rates above the benchmark, but their full
~~te below~ ~I¥:bmark. When these systems set theiI: rates for the period' after
MIly.,lS, 1994,,4"y .l()st the iJJtIati()n adjustment they received prior to May 15, 1994,
becalJRtbex wer¢reqUkedto reduce their rates to the berichmark. Therefore, they will be

. permittCld~t()1 a4just their rates to reflect~ fuH~. 21 %j¢1ationfactor. !f,however, their
actual po~.,~): ~? 1~,ratereduction was less thaD theireadlerinfl3Uon adjustment, they
willbe.~ 19 ieGeiye, the 5.21 % inflation adjustment mfuus the dift'erence between
their inflation' adjUatlnent aDd their actual post-May IS, 1994 rate reduction.

'. ' 14. \Ye,.~terJniqed ill the Second Order on Reconsideration that, because the full
redUction rate dSes.w,ith .infl-non, a transition rate system's hypOthetical full reduction rate
may ev....Uy,ex~e~ tile transition rate.27 We decided that a transition rate systeIll will' be
eatitlccl,tOtake an i¢1ationadjustment 01lCC the hypothetical full reduction rate and transition
r-.~~h28 Therefore, those .transition relief systems that have already received thiSt
'iIltl.tioa, adjU,StD1ent.because their hnx>thetical full reduction rate exceeded their transition
rate, will only permitted to receive the net of the aggregate inflation adjustment minus any
inflation adjustment already received. 29

15. With the inflation adjustment they received prior to May 15, 1994 and the
JnfliltioDadj\lStment·weare granting them now, transition relief systems will be able to adjust
their rates to ret1ect the same inflation adjustment thatwe have granted all other operators.

2S See FCC'Porm 1200, Module G, Line GIO.

26 Bureau of Economic Analysis, U.S. Department of Commerce, Survey of Current
Business, Vol. 74, No.8 at 24, Table 7.3 (August, 1994).

27 Second Order on Reconsideration at para. 131.

28 [d.

29 See [d.
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MPSOYertffJL·"~,all tra~~n reliefsystelDSi~Y Joi~ ~rc~le pperatofs in
making inflation adjustments Qn an .annual basis, noear1ier~ than October 1 of ~ch year a.nd
no later than August 31 of the following year to reflect the final C1NP-PI through June 30 of
the a.ablf,·.year.

. .
lB~ a.tlatory, f1exibility Act Analysis

16. Pursuant to the Regulatory Flexibility Act of 1980, 5 U.S.C.§§ 601-612, the
!~MiPn:s,fi~,,·analy.sis .with respect.to the Ninth Order on Reconsideration is as follows:

17. Need and pUtpOse of this action. The Commission, in compliance with § 3 of
the Cable Television Consumer Protection and Competition Act of 1992, 47 U.S.C. § 543
(1992), pertaining to rate regulation, adopts revised rules and procedures intended to ensure
that caPJD· SlCrv.~s;areoffered at J,"easonable ratts with minimum regulatory and
administrative burdens on cable entities.

18. Summary Qf is§ues raisgi by the pyblic in res.poose to the Initial RelUlatOr.y
Flexibility Analysis. The"; were nci coiJ)ments·submitted in response to the Initial Regulatory
Flexibility Analysis. The Chief,Counsel fot AavOc8cYQf the United States Small Business
Administration (SBA) filed comments in the original rulemaking order. The Commission
addressed the concerns raised by the Office of Advocacy in the Repon and Order and
Funker Notice of Proposed Rulemaking. 30

19. Sianificant alternatives considered and rejected. In the course of this
proceeding, petitioners representing cable interests and franchising authorities submitted
several alternatives aimed at minimizing administrative burdens. The Commission has
attempted to accommodate the concerns expressed by these parties. In this order, the
Commission is providing relief to small systems and low-price systems by pennitting them to
adjust their transition rates with an inflation adjustment.

IV. Paperwork Reduction Act

20. The requirements adopted herein have been analyzed with respect to the
Paperwork Reduction Act of 1980 and are found to impose a new information collection
requirement on the public. Implementation of the new requirement will be E..hject to
approval by the Office of Management and Budget.

V. Ordering Clauses

21. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i), 4(j), 303(r),
612, 622(c) and 623 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i).

30 8 FCC Rcd 5631 (1993).
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154(j), 303(r),532, 542(c) and 543, the roles, requirements and policies discussed in this
Ninth Order on Reconsidcranon;ARE.ADOPTED and Part 16 of the Commission's ,...
47 C.P.R.. Part 76, IS AMENDED as Set forth in Appendix A.

22. IT IS FURTHER ORDERED that the Secretary shall send a copy ofthis
Order to~ Chief Counsel for Advocacy of the Small Business Administration in accordance
with paragraph 603(a) of the Regulatory Flexibility Act. Pub. L. No. 96-354, 94 Stat. 1164,
5 U.S,.C. II 601 Ft seq. (1981).

23. IT IS FURTHER. ORDERED that the requi~ments and regulations established
in this decisiogsJWl become effective on April 1, 1995.

FEDERAL COMMUNICATlONS'COMM1~SION

lJiL ~{!t:; ,
Williiull F. Caton
Acttttg 'Secretary

8
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APPENDIX A

Title 47. Part 76 of the Code of Federal Regulations is amended as follo~B 7 /2 31 nl '95
PART 76 -- CABLE TELEVISION SERVICE

1. The authority citation for Part 76 continues to read as follows:
.,/

Authority: Secs. 2. 3. 4. 301.303. 307. 308. 309. 48 Stat. as amended. 1064.
1065. 1066.1081. 1082. 1083. 1084. 1085. 1101; 47 U.S.C. Sees. 152. 153. 154. 301. 303.
307. 308. 309. 532, 535, 542, 543, 552 as amended, 106 Stat. 1460.

2. Section 76.922 is amended to revise paragraph (d)(2 to read as follows:

Sectjon 7c.:.m Rates for the basic servic~ twr and cable prOlrammin& seryicUim.

... ... ... ... ...

(d) InOation A4juItmtmtI. The residual component of a system's permitted charge
may be adjusted anmally for inflation. The annual inflation adjustment shall be based on
inflation occurring from June 30 of the previous year to June 30 of the. year in which the
inflation adjustment is made, except that the first annual inflation adjustment shall cover
iDflation from september 30, 1993 until June 30 of the year in which the inflation adjustment
is made. The adjustment may be made after September 30, but no later than August 31, of
the next calendar year. Adjustments shall be based on changes in the Gross National Product
Price Index as published by the Bureau of Economic Analysis of the United States
Department of Commerce. Cable systems that establish a transition rate pursuant to
paragraph (b)(4) above may not begin adjusting rates on account of inflation before April 1.
1995. Between April 1, 1995 and August 31. 1995 cable systems that established a transition
rate may adjusttbeir rates. to (eflect the net of a 5.21 % inflatio~l adjustment minus any
inflation.adjustments they have alrea(ly received. Low price systems that had their March
31, 1994 rates above the benchmark. but their full reduction rate below the benchmark will
be permitted to adjust their rates to reflect the full 5.21 % inflation factor unless the rate
reduction was less th.an the inflation adjustment received on an FCC Form 393 for rates
established prior to May 15, 1994. If the rate reduction established by a low price system
that h ..Juced· its rate to the benchmark was less than the inflation adjustment received on an
FCC Form 393. the system will be permitted to receive the 5.21 % inflation adjustment
minus the difference between the rate reduction and the inflation adjustment the system made
on its FCC Form 393. Cable systems that established a transition rate may make future
inflation adjustments on an annual basis with all other cable operators, no earlier than
October 1 of each year and no later than August 31 of the following year to reflect the final
GNP-PI through June 30 of the applicable year.

... ... ... ....
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