
of Transmittal 873 is pending, in order to prevent disruption of cable service. 37 Because we
find that such an indefinite extension would not be consistent with the D. C. Circuit's mandate
in NCTA v. FCC, we must deny this request.

C. Transmittal 873 ServIce to Apollo

20. In this section. we address issues raised by petitioners with respect to Transmittal
873. The petitioners also raised many of these Issues with respect to Transmittal 874. Because
we determined above that Transmittal 874 should be rejected as patently unlawfuL however, we
do not need to reach any of the other issues raised with respect to that filing. 38

I. Transfer of Assets

21. Pleadings. In establishing its new common carrier channel service, GTECA plans
to move $ 5.9 million in investment from non-regulated to regulated accounts. This investment
has been used to provide service pursuant to the telephone-cable cross-ownership waiver to
date. 39 GTECA also intends to establish new subaccounts in Parts 32 and 64 of the
Commission's Rules, 47 C F R. Parts 32, 64, for video channel service. 40 MCI opposes the
transfer of any Cerritos investment in coaxial cable from unregulated to regulated accounts
because such a transfer would cause this investment to be recovered from ratepayers rather than
shareholders. According to MCL ratepayers are harmed because this additional investment and
expense will either reduce GTECA 's sharing obligations. or increase the amount by which
GTECA could increase rates if it were eligible to make a lower end adjustment. 41 MCI also
claims that GTECA has not complied with the affiliate transaction rules, Section 32.27 of the
Commission's Rules, 47 C. FR. § 32.27. by showing that the transferred investment is the lower
of either net book cost or faIT market value A..ccording to MCL GTECA incorrectly assumes

37 City Petition at 26-28

38 Specifically, we do not reach the issues of whether GTECA has adequately shown that
Transmittal 874 would not enable Service Corp. to cross-subsidize competitive video
programming services with other noncompetitive services. See Apollo Petition at 20-24., City
Petition at 18-19. We also do not decide whether the monthly charges to Service Corp. under
Transmittal 874 would be unequal to Apollo's lump-sum payment for service under Transmittal
873, and thus unreasonably discriminatory. See MCl Petition at 2-3. Finally, we need not
determine whether Transmittal 874 would have resulted in wasteful duplication of facilities. See
Apollo Petition at 5-6,25-26: City Petition at 16-18

39 Transmittal 873. 0&1 at 7-8.

40 Id.

41 MCI Petition at 8
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that book value is essentially equal to fair market value in this case 42

22. In response, GTECA asserts that no ratepayers will be hanned if it transfers these
assets to regulated accounts. GTECA states that it plans to transfer investment on an adjusted
net book basis, and that this investment will be directly assignable to the interstate
jurisdiction. 43 GTECA argues that the transfer of all cable investment to regulated accounts
is reasonable, because GTECA's customers for this service will use 100 percent of the
network. 44 GTECA maintains that the transfer of these assets will not affect its price cap
sharing obligation, because services priced on an individual case basis (ICB) are not incorporated
into price cap indices 45 GTECA claims that assuming that contract charges are equal to
market value is reasonable and complies wlth Section 32.27 of the Commission's Rules. 4b

23. On June 13. 1994, as part of its implementation of its proposed video channel
service, GTECA requested a waiver of the CommIssion's Rules to transfer investment from
nonregulated to regulated use because GTECA proposes to replace the contractual video
transport agreements governing use of broadband facilities in Cerritos with a tariff for video
channel service. 47 GTECA states that the investment in coaxial cable and related facilities
currently used for video transport in Cerritos are the only facilities in that community suitable
for provision of video channel service. 48 Therefore, GTECA asks pennission to use this plant
capacity, which is currently classified as nonregulated, for regulated operations. 49 Further,
GTECA states that the needed capacity does nor otherwise currently exist in Cerritos nor could

42 Id. at 9.

43 GTECA Opposition at 20

44 Id. at 21.

45 Id.

46 Id. at 23-24.

47 GTECA Waiver Petition at 3. Specifically, GTECA seeks waiver of Sections 32.23(b),
32.27(b), 64.901, and 64.902 of the Commission's Rules, 47 C.F.R. §§ 32.23(b), 32.27(b),
64.901,64.902. Apollo submitted an opposition to GTECA's waiver request to the Bureau one
day late, on June 30, 1994 Motions for extension of time are not routinely granted. See
Section 1.46(a) of the Commission's Rules, 47 C.F R. § 1.46(a). Because it appears that no
party will be prejudiced by Apollo's delay, however. we will consider Apollo's opposition when
considering the issue regarding GTECA's waiver request designated for investigation below.

48 GTECA Waiver Petition at 3

49 Id. at 4.
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such capacity be obtained without investment In entirely new facilities. 50 Apollo opposes this
request

24. Discussion. Under Section 32.23 of the Commission's Rules, LECs are required
to make forecasts of investment for nonregulated activities on a three year basis, and must obtain
a waiver to shift investment from non-regulated to regulated accounts in a way inconsistent with
this forecast. 51 With respect to GTE's waiver request, we note that in the Joint Cost Order,
the Commission was concerned that (1) costs associated with an investment be allocated between
regulated and nonregulated operations on the basis of projected relative use and not on the actual
relative use; and (2) costs actually being incurred for the benefit of the nonregulated operation
not be borne by the regulated operation because (he carrier underestimated the projected
nonregulated use. 52 It is not clear from the face of GTECA's waiver request whether GTECA
has made reasonable projections of relative regulated and nonregulated use, or whether the
proposed transfer might result in regulated customers bearing unregulated costs. Because the
issues raised by GTECA' s proposed investment transfer are interrelated with the other issues
raised by Transmittal 873, we include the issues raised by GTECA' s waiver petition among the
issues designated for Investigation in this proceeding

2. Apollo Contract

25. Pleadings. Currently, GTECA's provision of cable transmission service to Apollo
is governed by contractual agreements established shortly after the Commission granted GTECA
waiver of the cross-ownership rule and Section 214 authority. Apollo argues that GTECA
proposes in Transmittal 873 to modify the terms of the contractual arrangement unilaterally
through a tariff filing, in violation of the Sierra-Mobile doctrine. Apollo explains that the
Sierra-Mobile doctrine was established by the Supreme Court in two companion cases in 1956,
which held that carriers are prohibited under the Natural Gas Act and the Federal Power Act
from abrogating or modifymg contract provisions by filing tariffs. 5'

26. Apollo also maintains that the Commission requires carriers to show "substantial
cause" before it will pennit those carriers to revise tariffs in the middle of a long-tenn

50 Id.

51 See Separation of Costs of Regulated Telephone Service from Costs of Nonregulated
Activities, CC Docket No. 86-111,2 FCC Rcd 1298 .. 1320 (para. 169 and n.284) (1987) (Joint
Cost Order).

52 Joint Cost Order, 2 FCC Rcd at 1320 (paras. 169-170)

53 Apollo Petition at 8-9, citing United Gas Co. \l Mobile Gas Corp., 350 U.S. 332, 339
(1956); FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956); MCI v. FCC, 712 F.2d 517,
535 n.27 (D.C. Cir. 1983); Bell of Pennsylvania v. FCC, 503 F.2d 1250, 1282 (3d Cir. 1974),
cert. denied 423 U. S 886 (1975) See also City PetitIOn at 20
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agreement. 54 According to Apollo. its contractual arrangement with GTECA was intended to
be in effect until 2006, and GTECA has made no showing of substantial cause that would justify
abrogation of the terms of the contract 5' Apollo argues that the policy reasons for the
substantial cause test are more compelling with respect to contract services than they are for
tariffed services. 56

27. In addition, Apollo maintains that many of the tariff provisions are different from
current contract provisions Specifically, Apollo states that since it would no longer be
responsible for maintaining and repairing the Cerritos cable facilities, providing cable converter
boxes to subscribers, or billing and collecting charges for cable services from subscribers, it
would no longer receive revenue from GTECA for performing these services. 57 Similarly, the
City maintains that several provisions of the franchise agreements with Apollo and GTECA are
not reflected in the tariffs ,,~

28. In reply, GTECA argues that the Sierra-Mobile doctrine does not apply here.
GTECA asserts that the governing case is Armour Packing v. United States,59 which states that
a properly filed tariff. rather than a contract establishes the legal rate for common carrier
services provided to an end user customer.6() According to GTECA, the Sierra-Mobile doctrine
is applicable only to carrier-to-carrier contracts GTECA further argues that Sierra-Mobile is not
applicable because it is not acting "unilaterally," but rather is acting to comply with Commission
rules. 61 GTECA also argues that the RCA substantial cause test is not applicable because it
is acting to comply with Comrnission rules, nOl based upon its own business needs or

54 Apollo Petition at 9-10. citing, ~, RCA American, 86 FCC 2d 1197 (1981); Showtime
Networks, Inc. v. FCC. 932 F 2d 1 (D.C Cir. 19911 (substantial cause test applied to tariffed
cable services).

55 Apollo Petition at 10- 11

56 Id. at 10.

57 Id. at 11-13.

58 City Petition at 21-23, Att. A (City of CerrItos Ordinance No. 659, granting cable
franchise to Apollo), Att B (City of Cerritos Ordinance No. 658, granting cable franchise to
GTECA).

59 Armour Packing v. United States, 209 U S. 56 (908)

60 GTECA Opposition at 11-12,

61 GTECA Opposition at 14
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objectives. 62

29. GTECA further argues that the terms of the contract permit either GTECA or
Apollo to terminate the installation agreement at any time. 63 GTECA contends that carriers
usually provide maintenance, installation, and repair services in conjunction with common carrier
services. 64 GTECA also denies that Apollo will be harmed by its assumption of maintenance
functions. Although GTECA concedes that Apollo will lose revenue as a result of this, GTECA
asserts that Apollo will also avoid the costs associated with maintenance and installation.65

GTECA further denies that the tariff would alter the decoder box agreement with Apollo, and
also notes that decoders are unregulated and thus the costs of these decoders are not recovered
in the tariffed rate. t)()

30. Discussion. First. it is not clear from the record before us whether and to what
extent the terms and conditions of Transmittal 873 are different from the terms and conditions
established by the contractual arrangement between GTECA and Apollo. Second, the
Commission has never applied the substantial cause test to a long-term carrier-customer contract
such as that before us now Similarly, it is not clear whether or how the Sierra-Mobile line of
cases or the Armour Packing case apply to the GTECA-Apollo contracts. If we conclude either
that the substantial cause test should be extended to this case, or that the Sierra-Mobile doctrine
is applicable here, then the rates, terms, and conditions in Transmittal 873 cannot be lawful.
Therefore, these legal issues must be resolved before we can find that Transmittal 873 is not
unlawful. Accordingly we direct GTECA, and invite other participants in this tariff proceeding,
to submit briefs addressing these legal issues

3. Common CarrIage

31. Pleadings. Apollo also argues that GTECA's service is a private, not a common
carrier, service and, therefore, tariffs offering a private service are not lawful. Apollo asserts
that the nature of the service rather than the identity of the carrier determines whether the
service is a common carrier or private carrier service. 67 Apollo contends that, under the terms
of both the contract and the tariff, the offering would be limited to two customers rather than

62 Id. at 14 n.17

63 Id. at 15.

64 Id. at 15-16.

65 Id. at 16.

66 Id. at 17.

67 Apollo Petition at 14-15, citing Southwestern Bell v. FCC, 19 F.3d 1476 (D.C. Cir. 1994)
(Dark Fiber Remand Order), cited in City Petition at 20-21.
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held out generally to the public. 68 Apollo contends that GTECA' s reliance on past Commission
precedent authorizing common carrier channel servIce to justify the tariffs filed here is misplaced
because the services at Issue in that precedem were provided to all cable companies
indiscriminately 69

32. GTECA responds that the Commission has found in the past that video channel
service is a common carrier service properly offered pursuant to tariff. 70 GTECA also argues
that there is nothing that prohibits LECs from filing individually negotiated rates in tariffs. 71

On July 12, 1994, GTOC filed Transmittal No 893. to remove language from Transmittal No.
873 limiting the offering to one customer, and to make the offering generally available.

33. Discussion. We have reviewed Transmittal 873 and the revision to that Transmittal
filed by GTECA, as well as all associated pleadings We conclude that, as revised, GTECA's
tariff is not so patently unlawful as to warrant rejectIon. and that an investigation of this issue
is not warranted at this time. Accordingly we will not designate this as an issue for
investigation.

V. LEGAL ISSUES FOR RESOLUTION

34. As discussed above, there are a number of legal issues which GTECA and
commenting parties should brief to aid us in reaching a legal conclusion on these issues. These
issues are set forth below

Issue 1. Does the Court of Appeals' stay of the Remand Order continue the Section 214
authorization in effect until judicial review is complete. or does the authorization tenninate on
July 18, 1994?

Issue 2. Is it lawful for GTECA to supersede the Apollo contracts with the tariff filing
in Transmittal No. 873')

68 Apollo Petition at 15-16

69 Id. at 16-18.

70 GTECA Opposition at 9-11, cItmg Ohio Bell Telephone Co., 1 FCC Rcd 942
(Com. Car. Bur. 1986); Pacific Bell Telephone Co. 60 Rad.Reg.2d 1175 (Com. Car. Bur. 1986);
C&P Telephone Co., 60 Rad.Reg.2d 1003 (Com.Car.Bur. 1985); Commission Order, Dated
April 6, 1966, Requiring Common Carriers To File Tariffs With Commission for Local
Distribution Channels for Use in CATV Systems, 4 FCC 2d 257 (1966); General Telephone
Company of California. Docket No 17333, 13 FCC 2d 448 (1968)

71 GTECA Opposition at 10. GTECA interprets the Dark Fiber Remand Order as finding
that the Commission did not justify its conclusion that dark fiber is a common carrier service,
rather than that ICB rates may not be filed in tariffs
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VI. FACTUAL ISSL"ES DESIGNATED FOR INVESTIGATION

35. The following are the issues raIsed hv Transmittal 873 that we designate for
investigation:

Issue 1. Is GTEeA's transfer of investment from unregulated to regulated accounts
reasonable')

In order to fully investigate the petition for waiver of the Commission's rules to transfer
investment from unregulated to regulated accounts, we direct GTECA to provide the following
information in its direct case

The original cost and the associated accumulated depreciation of the plant being
transferred. by Part 32 account

The depreciated baseline cost of the transferred plant, as of the date of transfer.

The date the plant was placed in serVIce

The net book value of the transferred plant, specified as depreciated cost minus
deferred tax liabilities, as of the date of transfer.

The estimated fair market value of the plant as of the date of the proposed
transfer

The cost pools in GTE's Part 64 cost allocation manual to which the plant is to
be transferred

Parties are invited to comment on the information provided by GTECA in its direct case
and in its petition for waiver. During the pendency of this investigation, we also require
GTECA to keep accurate account of the costs associated with this service separate from other
costs.

Issue 2. Are the rates and terms proposed in Transmittal 873 reasonable?

GTECA bases its rates in Transmittal 873 on the lease charges contained in the Apollo
contract; and those charges were calculated to be equal to half of the total construction costs,
to be collected over a 15 year period plus interest at a rate of 18.9 percent. 72 GTECA also

72 GTECA Opposition at 22-23. The rates were based on half the construction costs because
GTECA assumed both Apollo and Service Corp would be using half the channels available in
the Cerritos network. Id.
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states that, because Transmittal 873 is priced on an individual case basis, the service will not
be incorporated into its price cap indexes.'3 Parties are directed to discuss whether such a rate
computation is reasonable For example, the Commission limited a price cap carrier's cost of
money factor in a new service cost justification to 11 25 percent, and the Commission prescribed
a rate of return of 11 25 percent for LEC~ not suhJect to price caps.

Parties are also directed to discuss the extent to which the terms and conditions of
Transmittal 873 are inconsistent with the contractual arrangement with Apollo

Issue 3. Under Transmittal 873, will the relationship between GTECA and Apollo be
exclusively a "carrier-user" relationship, apart from the effect of Robak's role in the
construction, as required hv Section 63.54 of the C'ornmission's Rules?

After Transmittal 873 takes effect, It appears that GTECA plans to continue to provide
to Apollo the use of cable converter boxes. the boxes necessary to convert cable signals into a
format that can be displayed on subscribers' television sets, on a non-regulated basis. Also, it
appears that GTECA plans to continue to sub-lease space from Apollo at the location where
Apollo receives satellite signals for distributIon (Wer the cable network. Thus, there is a
substantial question whether these relationships violate the telephone-cable cross-ownership rule.

Section 63.54(c) of the Commission's rules, the telephone-cable cross-ownership rule,
bars any financial or business relationship between a common carrier and a video programming
provider except a carrier-user relationship In NITCO, the Commission explained that the
carrier-user relationship exception of Section 63 54 contemplates transactions that entail a
general offer to provide on an indiscriminate basis substantially the same service or services to
any and all similarly situated companies or members of the public 74 The Commission found
that seven separate relationships between a telephone company and a cable company, including
the lease of space. exceeded the carrier-user relationship and ,therefore , violated Section
63.54'';

GTECA shall explain in its direct case why Its lease of space and provision of converter
boxes on a non-common carrier basis are consistent with Section 63.54 of the Commission's
Rules. In the alternative, GTECA may make alternative arrangements with Apollo to terminate
these relationships with Apollo

73 GTECA Opposition at 21

74 CCI Cablevision v. Northwestern Indiana Telephone Company, Inc., 3 FCC Red 3096,
3097 (para. 8) (1988), aff'd. 872 F.2d 465 (D.C. eiL 1989), cert. denied, 493 U.S 1035
(1990) (NITCO).

75 Id.
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VII. PROCEDl'RAl MATTERS

A. Filing Schedules

36. This investigation will be conducted as a notice and comment proceeding to which
the procedures set forth in this Order shall apply We require GTOC to file a direct case
addressing each issue designated above no later than August 15, 1994. Moreover, the direct
case must supply all information upon which GTOC relies to support its position. Pleadings
responding to the direct case may be filed no later than September 15, 1994, and must be
captioned "Opposition to Direct Case" or "Comments on Direct Case." GTOC may file a
"Rebuttal" to oppositions or comments no later than September 30. 1994.

37. Parties briefing any or all of the legal issues for which we solicited further
discussion must file those briefs on or before August 15, 1994. Parties may address all the legal
issues in the same brief.. and may address these Jlssues in the same pleadings filed in the
investigation discussed above Comments on these briefs may be filed on or before September
15, 1994, and reply comments may be filed on or hefore September 30, 1994.

38. An original and seven copies of all pleadings must be filed with the Secretary of the
Commission. In addition, one copy must be delivered to the Commission's commercial copying
firm, International Transcription Service, Room 246. 1919 M Street, N.W., Washington, D.C.
20554. Also, one copy must be delivered to the Tariff Division., Room 518, 1919 M Street,
N.W., Washington, D.C 20554 Members of the general public who wish to express their
views in an informal manner regarding the issues in this investigation may do so by submitting
one copy of their comments to the Secretary, Federal Communications Commission, 1919 M
Street, N,W., Room 222, Washington. D C 20554 Such comments should specify the docket
number of this investigation

39. All relevant and timely pleadings will be considered by the Commission. In
reaching a decision, the Commission may take into account information and ideas not contained
in pleadings, provided that such information or a writing containing the nature and source of
such information is placed m the public file, and provided that the fact of reliance on such
information is noted in the order

B. Ex Parte Requirements

40. Ex parte contacts (i.e., written or oral communications which address the procedural
or substantive merits of the proceeding which are directed to any member, officer, or employee
of the Commission who may reasonably be expected to be involved in the decisional process in
this proceeding) are permitted in this proceeding until the commencement of the Sunshine
Agenda period. The Sunshine Agenda period terminates when a final order is released and the
final order itself is issued. Written ex parte contacts and memoranda summarizing oral ex parte
contacts must be filed on the day of the presentation with the Secretary and Commission
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employees receiving each presentation. For other requirements, see generally Section 1.1200
et seq. of the Commission's Rules, 47 CF R §§ J 1200 et seq.

vm. ORDERING CLAUSES

41. Accordingly, IT IS ORDERED that the petitions to reject or suspend and investigate
GTE Telephone Operating Companies Tariff F.CC No.1, Transmittal Nos. 873 and 874, filed
by MCI Telecommunications Corporation; National Cable Television Association, Inc.; Apollo
CableVision; and the City of Cerritos. CalifornIa ARE GRANTED, to the extent indicated
above. and are otherwise DENIED

42. IT IS FURTHER ORDERED that, pursuant to Section 533(b) of the
Communications Act, 47 US.c. § 613(b). and Section 0.291 of the Commission's Rules, 47
C.F.R. § 0.291, GTE Telephone Operating Companies Tariff F c.c. No. I, Transmittal No.
874, IS REJECTED

43. IT IS FURTHER ORDERED that the GTE Telephone Operating Companies SHALL
FILE tariff revisions, within ten days of the release date of this Order, to become effective on
one day's notice, to remove the unlawful portions of the tariff.

44. IT IS FURTHER ORDERED that, pursuant to Section 204(a) of the
Communications Act of 1934, 47 U.S.c. § 204(a), and Section 0.291 of the Commission's
Rules, 47 C.F.R. § 0.291, GTE Telephone Operating Companies, Transmittal No. 873, IS
SUSPENDED for one day and an investigation of the referenced tariff transmittal, and any
future tariff revisions modifying that transmittaL IS INSTITUTED.

45. IT IS FURTHER ORDERED that GTE Telephone Operating Companies SHALL
FILE tariff revisions reflecting this suspension no later than ten days from the release date of
this order GTE Telephone Operating Companies are directed to file a supplement to its tariff,
to be effective on one day's notice, in order to advance the effective date of Transmittal No. 873
to July 17. 1994, and then suspend the same for one day until July 18, 1994.

46. IT IS FURTHER ORDERED that GTE Telephone Operating Companies SHALL
FILE a brief addressing each of the legal issues discussed in Section V of this Order. Other
parties participating in thIS investlgation ma\ file a brief addressing each of the legal issues
discussed in Section V of this Order

47. IT IS FURTHER ORDERED, pursuant to Sections 4(i), 4U), 201(b), 203(c), 204(a),
205, and 403 of the Communications Act, 47 U.SC §§ 154(i), 154U), 201(b), 203(c), 204(a) ,
205, and 403, that the Issues set forth in Section VI of this Order ARE DESIGNATED FOR
INVESTIGATION

48. IT IS FURTHER ORDERED that GTE Telephone Operating Companies SHALL
BE a party to this proceeding
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49. IT IS FURTHER ORDERED that GTE Telephone Operating Companies SHALL
INCLUDE a response to each item of information requested in this Order.

50. IT IS FURTHER ORDERED that pursuant to Section 204(a) of the Communications
Act of 1934, 47 U.S C § 204(a), GTE Telephone Operating Companies shall keep accurate
account of all earnings, costs. and returns associated with the rates that are the subject of this
investigation.

51. IT IS FURTHER ORDERED that GTE SHALL COME INTO COMPLIANCE with
the telephone company-cable television cross-ownership restrictions of Sections 63.54 and 63.55
of the Commission's Rules. 47 e.F.R §§ 63.54, 63.55, and Section 533(b) of the
Communications Act. 47 usc. § 613(h) within 60 days from the date this decision is
released.

52. IT IS FURTHER ORDERED that pursuant to Section 1.3 of the Commission's
Rules, 47 C.F.R. § 1..3, GTE Telephone Operating Companies ARE GRANTED a limited
waiver of Sections 63.54 and 63.55 of the Commission's Rules, to expire 60 days after the
release date of this Order, for the purpose of coming into compliance with the telephone
company-cable television cross-ownership rules.

53. IT IS FURTHER ORDERED that pursuant to Sections 4(i) and 214 of the
Communications Act, 47 U.S.e. §§ 154(i), 214, GTE Telephone Operating Companies ARE
GRANTED interim authority to provide the service described in its Transmittal No. 873, during
the pendency of this investigation.

54. IT IS FURTHER ORDERED that pursuant to Sections 4(i) and 214 of the
Communications Act, 47 U.Se. §§ 154(i), 214 .. GTE Telephone Operating Companies ARE
GRANTED interim authority to provide the video channel service to GTE Service Corporation,
to expire 60 days after the release date of thiS Order

55. For purposes of compliance with this Order, we waive Sections 61.56, 61.58 and
61.59 of the Commission's Rules, 47 e.F.R §§ 61.56, 61.58, 61.59. GTE Telephone
Operating Companie~ should cite the "DA" number of this Order as the authority for these
filings

FEDERAL COMMUNICAnONS COMMISSION

~-)J...~{ ~~i-
A Richard Metzger, Jf.
.Acting Chief,
Common Carrier Bureau
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This Lease Agreement 1S Ar~erl .,- •.~. ; a '-

8f .Janua!:"y, 198~, between Generct: ..,.,' I.e_ep C'

( "Owner") and Apol::'o Cablevision, II" C "

Recltals

Thi 5 Lea se Agreeme:l t :. ~ en :erf"

the following agreed facts:

-~r Wlt~ reference to

A. Owner ard T. L. Robak, Il~., :essee's parent

corporation, have entered into ~egotlat.ans ~ar the construction

of an underground elec~rical Signal tralsmisSlon facility (the

"System") to be const:-ucted lr. the C. ty of Cerri tos, Cali fornia.

A portion of the System (the "Coaxla. F!cilitles") has been

desic:'r.ed to transm:." cable telev' SlCI' I 'CATV") sianals to Lessee's

customers in the Ci"v of Cerritos vla c~axial cable.

B. The ouroose cf thls ~ease Agreement is to set forth

the terns and condltlons under w~ic~ Owner will lease to Lessee

the bandwldth reau 1 rec: :"-' 1 t ta :::JrOv lde ::ATV ser'rice to Le ssee I s

customers in the CIty of Cerrltos.

~OW THEREFORE, the partle~ hereto do hereby agree as

follows:

1. The Coaxial Facilities Capacity. The Owner agrees

to lease and the Lessee agrees to rAnt from the Owner 275 MHz of

bandwidth capacity ~or the use of Lessee in providing CATV se~vice

in the City of CerrItos. A description of where the Coaxial

Facilities are installed to provide sald capacity is shown on



~xh.:..bl~ "A", at~ac,'":ed h.eretc a:,d :J" • \-:':5 refe:CE'!"'.ce l:Jccroora::t=>c

he:cei:;.

Owner reserves ~he rlah~ to select the actual

physical facllit:e~ used tc carr~ ~essee's broadcast signals and

replace or modify sa:d facilit1es 1; 1ts sole ciscretion, provided

the bandwidt~ capacl~y and qua1i~y 0f transmisslon provided to

Lessee 1S not impaired.

Lessee was aware, prl:Jr to seekina a CATV contract,

and remains aware ~hat lease o~ cole a!~achment and/or conduit

space from Owner, ~cr ~essee's own ~ls::ribution facilities, at

reascnable rates and without undue 'lsaae restrictions, was an

available alternatIve to the instar~ Aareement.

2 . Rent. The Lessee shall pay the Owner as rent for

the use of sald bandwidth capac:ty the monthly sum described 1n

ExhibIt "B", at::al::-hec hereto anc by th:.s reference incorporated

here.:..n. A late DaV'11ent charge equa: to :.5% oer month, or the

maXimum rate allowed by law, wh:che"er 1S less, will apply to each

rer. ta 1 payment wr,l,::"h 1 s rece i ve!:-: bv Owner more than five ( 5~ days

after the paymen~ due date shown n~ Owner's monthly statements.

J . Ter~. This I.,easel\a·~eement shal: commence as of

the date indicated above and shal~ -ontlnue for a period of

fifteen lIS) years :rom the date I.,essee receives the written

notice of the availability of said bandwidth capacity (as set

forth in paragraph 16 of that certain Construction Agreement

between the Owner and T. L. Robak, Inc., dated the 22nd day of

January, 1987, and by this reference lncorporated herein), unless

sooner terminated by the provislons ()~ this Lease Agreement.



4 . Cse of ~oaxial Fac:::~:~~ ~apac:~y. The bandwidth

capacity leased _ ..essee hereurder =ha:l be used and operated by

Lessee pursuant tr and 1n comp:ianc~ wIth the provisions of that

certain CATV Contract between Lesse p a:c the C:tv of Cerritos,

and by this reference incorporated ~ereln. Lessee's use and

operation also shal: complv with all applicable federal, state

and local laws, rules and ordinances.

5. QE!lon to Renew Lease. Owner hereby grants Lessee

an optIon to rene~ ~hlS ~ease -cextenslve with any extensions

granted by the C:t·,r of Cerritc~ "0 . essee pursuant to the CATV

Contract referred "2 In paragraph 4. at a rent to be agreed

between the partIes.

6. Title. The parties agree that the title to the

System (including the Coaxial FacI::ties used to provide CATV

serVIce) lies exclL51vely in Owner and the :essee has no rights or

property intere~" ~~erein other "ha- the rights of a lessee

pursuant to the ter~s of this :ease Aa-eement. The parties

further agree, however, that the items of equipment described on

Exhib i t "c" wh i ch : sat tached '!ere":- and bv th i s re ference

incorporated herein comprise certa~n elements of the CATV

operating system that are owned b:' ~essee. Owner has no rights or

property interest :n such specified :tems.

7. Risk of Loss: Insurance: and Indemnitv. The

parties agree that all risk of .. 055 or damaap to the System

(including the Coaxial Facilities) shall be borne bv the Owner.

The Lessee shall. however, furnlsh the Owner with general and
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public liabillty 1nsurance in amcunt~, ro~ ~ess ~han 52,000,000.00

for anyone person and $2,000 0 0 per occ~rrence; property

damage liability :nsurance of not less ~han $2,000,000.00; and

liabi:it\· insurance to indemni~" and ~o:d Owner harmless from any

loss, claim, llabilltv or demand including attorneys' fees,

arising out of Lessee's use of the bandwidth provided by Owner.

Lessee shall provide Owner with rert~ficates of said insurance

naming Owner as :055 payee as its interest mav appear as to each

of the foregoing insurance polLc'es The certificates shall

further state that Owner shall be Cl"en at least thirty I]C) days

prior written notlce of any proposed cancellation of said

policies. Lessee shal: also maintaln workers' compensation

insurance covering ltS employees as ~equired by law for all work

performed on the System. including the Coaxial Facilities pursuant

to this Agreement. :n addition, to :he ~oregoing insurance

contract obliaatlr~s of Lessee, ~esspe agrees that it shall

lndemnify and ~o:d Owner harmless from any and all liability,

claims, and demands whatsoever. lnc:~ding attorney's fees, as a

result of the negliaence or other wr~ngdoing on the part of any

employee, agent. servant or recrese~tatlve of Lessee, 1n

connectlon wit~ t~e operation ~f thp Coaxial ~acilities.

8 . Taxes, Licenses and Franchise Fees. The Lessee

shall pay all license fees, taxes, and all other governmental

charges, franchise fees, fines,Jr penalties arising out of

Owner's provislon of cable bandwidth to Lessee for the provision

of CATV services 1n the City of Cerritos, California, except fines

or penalties lmposed as a result cf Jwner's conduct. Upon demand,
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the ~essee shall reImburse ~he :wner :or any such taxes, charges,

~ees, fines or penal~:es which ~he Cwner nay be compelled to pay

on Lessee's behalf In connectlC~ ~lt~ ttls Lease AgreemAnt prior

to ~he termination ~hereof. The par·:ps ~urther agree to

cooperate with one another and ~urnish each other with any

information reasonably required in connection with the parties'

obligations under this paragraph.

9. ASSIQnment and Sublease.
d

Subject to the provisions

of the CATV Contract between Lessee and the City of Cerritos, and

with the approval & Owner (WhlC~ apcroval shall not be

unreasonabl y wi thhe ld), the Le s see may as sign and / or sublease all

or any part of its Interest under thlS Lease Agreement; provided,

however, such aSSlonments and/cr sublease agreements shall not

release Lessee from any of its oblloatinns to the Owner hereunder.

Subject to the crnVISlcrs of the Fra~chlse Agreement between Owner

and the City of Cerrltns. the part:es further agree that the Owner

may assion all or any part of :ts r:aht. title and interest in and

to the Syster1. In such event, all tne provisions of this Lease

Agreement for the benefit of the Owner shall inure to the benefit

of and ~ay be exer~:sed by or ~n behalf 0f the successor In

interest of the Owner. and a1: rp~ta~ pa'~ents due or to become

due under this Agreement assigned to such successor in interest

shall be paid directly to such successor in interest commencing on

the first day of the month followinc Lessee's receipt of

notification of such assignment.

10. Owner's WarrantIes. As to the cable bandwidth

leased hereunder, the Owner warrants that:
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::.s a::d sole and absolt.:te Owner

,-,"" t:--,e Faclllt.:.es used to ;;ro"flde so.,.. : ::--apac1t":

rb) SubJect to ary necessary regulatory approva~s,

Owrer has the rla~~ -0 ~ease t~A same ~c Lessep;

(cl The same 1S free :f all encumbrances at the

time this Lease Agreement commences;

Idl The Owner wi2: keep the Coaxial Facilities

llsed to provide saId bandwidth free

interests and e~cumb~ances; and

,'.. ..;: '1 "a~_ l.lenS, security

lei :t wlll do ~cth:~c ~o disturb the Lessee's

full rlght of possession and enJoyme-t ~hereof and exercise of all

the Lessee's rights with respect the~eto as provided by this

Agreement.

11. Lessee's Default. Ti~e lS of the essence under

tpis Agreement and any of the &o~low:.na events shall constitute

default on the part of the Lessee hereu~der:

(al ;'he failure elf ~t',e Lessee to pay any

installment of rental wlthin thi~ty

which the same sha~: become due;

lei days after the date on

fbi Any breach c- ;311ure of the Lessee to observe

or perform any of ·~s other obligatIons hereunder and the

continuance of such default for ';;ixt'/ (60) days after notice in

writing to Lessee of the existence ~& such default:

Icl The insolvency or bankruptcy of the Lessee or

the making by the Lessee of an assianment: for the benefit of

creditors, or the :onsent of the Lessee to the appointment of a

Trustee or Recelver or the apcci~tment wlthout its consent of a

- 6



Trustee or Recel~e~ fer the Lessee r- for a substantial part of

lts property;

ldl !he lnstitutlo~ =y or against the Lessee of

bankruptcy, reoraan:zation, arra~aernent. or insolvency

proceedi~gs; or

Ie) The terminatIon :)f the CATV Contract between

Lessee and the City of Cerritos. Ca~:fornia.

12. Remedies. Upon the ~rcurrence of any default bv

Lessee as specif:ed ~n paragraph 11 the Owner may, at its option:

(al Declare thlS Lease Agreement in default and

thereupon the cable bandwidth ~easec to Lessee and all rlghts of

the Lessee therei~ shall be surrendered to the Owner;

(bl By its agents, ~ake possession o~ (il the

Coaxial Facilities. fi:) the bandwldth provided pursuant hereto,

and (iil) the equipment that is 3tta-hed to or part of the System,

as ldentified in Exhlbit "e" to thi~ Aareement that is owned by

Lessee and is used :n the transport ~f the CATV signals. (Any

equipment taken sha:l be subJect to all relevant liabilities and,

where approprlate Owner shall compensate Lessee for Lessee's

equity interest, :f any, :n sale eq~:pment.) For this purpose

Owner may enter upon any premises c~ the Lessee without liability

for suit, action, or other proceedi~a bv the ~essee, so long as no

breach of the peace results; or

Icl SubJect to its juty to mitigate damages and to

any necessary regUlatory approvals. Owner may hold, use, sell,

lease or otherwise dispose of the Coaxlal Facilities andlor

bandwidth provided to L~ssee at Owner's discretion.



ldl :~ Lessee Dreac~ps this Lease and ceases usi~g

the leased cable bandwidth before t~e end of the Lease term, '4=or 1 ...

Lessee's right to possession ~s ter~lnated bv Owner because of

Lessee's breach o~ thlS Lease. t~is :ease, at the option of Owner,

shall terminate.

Lessee:

On such terminatian. Owner ~ay recover from

(1) The worth at the time of award of the

unpaid rent Wh1Ch had been earned a~ the time of termination;

12\ The wort~ ~t the time of award of the

amount by which the unpaid rent whi-~ would have been earned after

termination unt1l the time of award exceeds the amount of such

rental loss Lessee croves could have been reasonably avoided;

(3) The worth at the time of award of the

amount by which t~e unpaid rent Cor the balance of the term after

the time of award pxceeds the amount 0: such rental loss for such

period that Lessee croves could be ~easonably avoided; and

(4) Any other amount necessary to compensate

owner for all the detriment proxlmatelv caused by Lessee's failure

to perform its ob::aations under th:s Lease, or which in the

ordinarv course ~f thlngs would be ~kely to result therefrom.

Ie) The "wort~ at the time of award" of the

amount referred t2 1n subparagraphs (1) and (2) of Section (d)

hereinabove is computed by allowina interest at the legal rate.

The worth at the ~:me of award Gf ~he amount referred to in

subparagraph (3 \ 0 f Section (d) i. s ,:omputed by discounting such

amount at the discount rate of the Pederal Reserve Bank of San

Francisco at the ·:me of awar1 :lus o~e percent.
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':\ E~:orts:J,/ {'wne::- <::0 r:ntigate the damage8

caused by Lessee's treach of th:s Lease ~~ rot waive Owner's riaht

to recover damages ~nder this art:c:e

{c I Eve n <:: h 0 Ij gh',e ssee has b reac hedthis

~ease and has ceased using the lease~ capacity, this Lease

continues in effect so long as Owner does not terminate Lesspp's

right to possession; and Owner rna'l enforce all its rights and

remedies under this Lease, includlng ~he right to recover the rent

~s it becomes due ~nder this Lease.

l 3 . An~ ~rovision of this Agreement

found to be prohibIted by law shall be ineffectIve to the extent

of such prohibitior WIthout inva1lda·lng the rest of this

Agreement.

14. Construction. The validity, construction and

enforcement of this Agreement shall :e governed bv the laws of the

State of CalifornIa.

15. Complete Agreement. This Agreement and the

exhlbits attached hereto contaIn the entire understanding of the

parties, and such understandinc may ~ot be modified or terminated

except in writIng SIgned by the par~:es.

16. WaIver of Default; Recovery of Costs of Suit. A

waiver of default by Owner shall no· be a waiver of any oth~r or

subsequent default. In the event elther party hereto initiates an

appropriate legal action to enforce the terms and provisions of

this Lease Agreement, the prevailinc party in such action may

recover its costs of suit, includinq reasonable attorneys' fees.
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l 7 . ~~e ?art:~s agree ~~at the

Lessee :i'.ay, at a~y -:rne dur:ng t~c term c~ t~:s Lease, prepay'

who Ie or in par: +-:"e "Qwne r I 5 Pee eve r.:ib} e :::onst ruction Co"st" (as

spec:.f.:..ed on ::xh:b.- "'3") at :.ts -:--,e" pre sen-+:-. ':alue.

unpaid balance 1S pald, Lessee s~al: have no further rental

payments due under +-he terms of this Lease Agreement. I:: Ie 5 s

than all of the Owner's Recoverable ~onstruction Cost is prepald

pursuant to thlS provision, then :he subsequent annual rental

shall be redetern:~p~ ~ursuant ~c the formula set forth in

::xh':bl": "'3".

1 8 . Test:na of New CommuDlcatlons Technoloaies... LesseR

is aware that GTE Serv:ce Corpcra:lcr wlll be using a portion of

the System for the purpose of testL;.(J new communications

technologies. Lessee further In~ers-ands that one of the test

proJects that GT:: SerVlce Corpor~t:0- :ntends to undertake may

lnvolve the transmisslon ef CATV Sla~als over fiber optic cable.

~essee agrees te pernl": GTE Servlce ~crporatio~ from time to tlme

to use lts test bed fac:.l.:..ties, Lnc_~ding but not limited to fiber

optic cable, to carryall or a port:~n of Lessee's CATV signals,

prcvlded Lessee receIves adeauate assurances from GT:: Service

Corporation that the ':ATV ser~'ice p~'J'llded by Lessee to its

customers will not be disrupted thereby, and further provided that

Lessee receives advance notice of any such test activity. Owner

agrees to perm i t ·~e s see to observe a nd or part:.c lpa te in such use s

of fiber optic cable in its test be~ facilities, provided Owner:

Ii) receives adequate assurances that such observation and/or

partlcipation cf ~essep will ~O· d' ~rupt the ~est bed activities,



and (i~) is ~ot -- "iolatlon ~~ a~y 30reenent between Owner (or

any related entity ~f Owner) and ~rv ~ther party.

19. Assertior: c~ Regulator:.:L.2urisdiction. Lessee

understands that t~e bandwidth ~acac:ty subject to th~s Agreement

is provided on a non-cornman carrier basis, individually negotiated

and tailored to meet the particular needs of Lessee and

characterized by aLong-term Lease wlth a customer expp.cted to

operate a stable business. Therefore, the service by Owner under

the Agreement is no~ subJect to regulation bv the Public Utilities

,... " f',--or:mn S s lon o. the State of Californld ((PUC) or the Title II

authority of the Federal Communicatl,:,,:ns Commission (FCCl.

CPUC should assert ~urisdictior or the FCC claim Title II

I f the

jurisdiction over the service provided by Owner, Lessee shall be

subJect to the rates. terms and condi~ions such agency may impose.

20. Express Contingencles ,:, ':'his Agreement is

contingent upon the satisfactory completion of the construction of

the System by T. L Robak, Inc .. the award of the CATV Contract in

the C~ty of Cerrltos to Lessee the award of a franchise aareement

l~ the City of Cerrltos to Owner and any necessary regulatory

aaencv approvals.

21. Increase in Bandwldth Capacity. Owner agrees that

if bandwidth capaclty ln excess of :-5 MHz should become

available, Lessee. or its successor, 1S hereby granted a right of

first refusal to the use of any suc~ lncrease in capacity at such

terms and subject to such provlslon~ nS are mutually agreed to bv

the parties.
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Repalr and Ma~nte~ance o~ the Coaxial Facilitie~.

=~ Ow~er fails to ~aln~ain and'o~ ~epalr the Coaxial Facilities in

a manner sufficient to neet the per~nrmance standards established

by the Franchise Aareement between the C~ty of Cerritos and Owner,

then ~essee may undertake such work. All costs incurred by the

Lessee shall be bi::ed to the Owner by Lessee. LesseR shall,

prior to performinc any such work, Olve Owner reasonable notice of

the work required and at least 11 days in which to complete such

'..ork; provided, hmlle'Jer I that 1.:'"\ the event immediate n~pair is

required to restere :ATV serVl=e or crevent impairment of the

required quality of transmission of :ATV signals, Lessee ~av

undertake commencement of such work Drier to qivinq such notice.

Lessee will, however, provide such ~otice as soon as is reasonably

practicable under ·he =lrcumstance~

IN WI7KE5S WHEREOF, this ~ease Acreement is executed on

the day a~d year ~:'"\dlcated below.

OWNER
General Telephone Company

~Of califO~(

By Z:<~f)-
Date d : I- L,e-.J 19 8 7

• I
Attest:

~r;:etJLX-
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A'ttest:

'... ESSEE
Ape:::] Cablevision, Inc.

Dated:

- 13

1987



~c THE SEASE AGREEME~T OF ~HE

COAXIAL FACIL:TIES, :EFR:rCS, CAL=FORNIA

Description of the Coaxial Faci:ltles.
The Coaxial Facilities leased to Apc~lo Cablevision, Inc. is
composed of the fol:owing elements:

Table of Contents

A.ppendix rt , t1
.I. Map of Coaxia: Facillties

A.ppencix "2" Descriptior of C-~conent Parts of Coaxial
Fac:..':'ities

[These Appendices are to be completed as the System design is
generated and as ~he System is ccnstr~cted.l


