of Transmittal 873 is pending, in order to prevent disruption of cable service.” Because we
find that such an indefinite extension would not be consistent with the D.C. Circuit’s mandate
in NCTA v. FCC, we must deny this request.

C. Transmittal 873 Service to Apollo

20. In this section, we address issues raised by petitioners with respect to Transmittal
873. The petitioners also raised many of these 1ssues with respect to Transmittal 874. Because
we determined above that Transmittal 874 should be rejected as patently unlawful, however, we
do not need to reach anv of the other issues raised with respect to that filing.*®

1. Transfer of Assets

21. Pleadings. In establishing its new common carrier channel service, GTECA plans
to move $ 5.9 million in investment from non-regulated to regulated accounts. This investment
has been used to provide service pursuant to the telephone-cable cross-ownership waiver to
date.*® GTECA also intends to establish new subaccounts in Parts 32 and 64 of the
Commission’s Rules, 47 C F R. Parts 32, 64, for video channel service.* MCI opposes the
transfer of any Cerritos investment in coaxial cable from unregulated to regulated accounts
because such a transfer would cause this investment to be recovered from ratepayers rather than
shareholders. According to MCI, ratepayers are harmed because this additional investment and
expense will either reduce GTECA’s sharing obligations, or increase the amount by which
GTECA could increase rates if it were eligible to make a lower end adjustment.* MCI also
claims that GTECA has not complied with the affiliate transaction rules, Section 32.27 of the
Commission’s Rules, 47 C.F R. § 32.27, by showing that the transferred investment is the lower
of either net book cost or farr market value According to MCI, GTECA incorrectly assumes

7 City Petition at 26-28

8 Specifically, we do not reach the issues of whether GTECA has adequately shown that
Transmittal 874 would not enable Service Corp. to cross-subsidize competitive video
programming services with other noncompetitive services. See Apollo Petition at 20-24, City
Petition at 18-19. We also do not decide whether the monthly charges to Service Corp. under
Transmittal 874 would be unequal to Apollo’s lump-sum payment for service under Transmittal
873, and thus unreasonably discriminatory. See MCI Petition at 2-3. Finally, we need not
determine whether Transmittal 874 would have resulted in wasteful duplication of facilities. See
Apollo Petition at 5-6, 25-26: City Petition at 16-18

3 Transmittal 873. D&J ar 7-8.
4 1d.

41 MCT Petition at 8



that book value is essentially equal to fair market value in this case *

22. Inresponse, GTECA asserts that no ratepayers will be harmed if it transfers these
assets to regulated accounts., GTECA states that it plans to transfer investment on an adjusted
net book basis, and that this investment will be directly assignable to the interstate
jurisdiction.® GTECA argues that the transfer of all cable investment to regulated accounts
i1s reasonable, because GTECA's customers for this service will use 100 percent of the
network.* GTECA maintains that the transfer of these assets will not affect its price cap
sharing obligation, because services priced on an individual case basis (ICB) are not incorporated
into price cap indices.”® GTECA claims that assuming that contract charges are equal to
market value is reasonable and complies with Section 32.27 of the Commission’s Rules.*

23. On June 13. 1994, as part of its implementation of its proposed video channel
service, GTECA requested a waiver of the Commussion’s Rules to transfer investment from
nonregulated to regulated use because GTECA proposes to replace the contractual video
transport agreements governing use of broadband facilities in Cerritos with a taniff for video
channel service.” GTECA states that the investment in coaxial cable and related facilities
currently used for video transport in Cerritos are the only facilities in that community suitable
for provision of video channel service.*® Therefore. GTECA asks permission to use this plant
capacity, which is currently classified as nonregulated, for regulated operations.** Further,
GTECA states that the needed capacity does nor otherwise currently exist in Cerritos nor could

“21d. at 9.

“ GTECA Opposition at 20
“1d. at 21.

$1d.

“Id. at 23-24.

47 GTECA Waiver Petition at 3. Specifically, GTECA seeks waiver of Sections 32.23(b),
32.27(b). 64.901, and 64.902 of the Commission’s Rules, 47 C.F.R. §§ 32.23(b), 32.27(b),
64.901, 64.902. Apollo submitted an opposition to GTECA’s waiver request to the Bureau one
day late, on June 30, 1994 Motions for extension of time are not routinely granted. See
Section 1.46(a) of the Commission’s Rules, 47 C.F R. § 1.46(a). Because it appears that no
party will be prejudiced by Apollo’s delay, however. we will consider Apollo’s opposition when
considering the issue regarding GTECA’s waiver request designated for investigation below.

4 GTECA Waiver Petition at 3

“1d. at 4.



such capacity be obtained without investment n entirely new facilities.™® Apollo opposes this
request.

24, Discussion. Under Section 32.23 of the Commission’s Rules, LECs are required
to make forecasts of investment for nonregulated activities on a three year basis, and must obtain
a waiver to shift investment from non-regulated to regulated accounts in a way inconsistent with
this forecast.®® With respect to GTE’s waiver request, we note that in the Joint Cost Order,
the Commission was concerned that (1) costs associated with an investment be allocated between
regulated and nonregulated operations on the basis of projected relative use and not on the actual
relative use; and (2) costs actually being incurred for the benefit of the nonregulated operation
not be borne by the regulated operation because the carrier underestimated the projected
nonregulated use.> It is not clear from the face of GTECA’s waiver request whether GTECA
has made reasonable projections of relative regulated and nonregulated use, or whether the
proposed transfer might result in regulated customers bearing unregulated costs. Because the
issues raised by GTECA's proposed investment transfer are interrelated with the other issues
raised by Transmittal 873, we include the issues raised bv GTECA's waiver petition among the
1ssues designated for investigation in this proceeding

2. Apollo Contract

25. Pleadings. Currently, GTECA’s provision of cable transmission service to Apollo
is governed by contractual agreements established shortly after the Commission granted GTECA
waiver of the cross-ownership rule and Section 214 authority. Apollo argues that GTECA
proposes in Transmittal 873 to modify the terms of the contractual arrangement unilaterally
through a tariff filing, in violation of the Sierra-Mobile doctrine. Apollo explains that the
Sierra-Mobile doctrine was established by the Supreme Court in two companion cases in 1956,
which held that carriers are prohibited under the Natural Gas Act and the Federal Power Act
from abrogating or modifving contract provisions by filing tariffs.*

26. Apollo also maintains that the Commission requires carriers to show "substantial
cause" before it will permit those carriers to revise tariffs in the middle of a long-term

Y Id.

3! See Separation of Costs of Regulated Telephone Service from Costs of Nonregulated
Activities, CC Docket No. 86-111, 2 FCC Rcd 1298, 1320 (para. 169 and n.284) (1987) (Joint

Cost Order).
52 Joint Cost Order, 2 FCC Red at 1320 (paras. 169-170).

53 Apollo Petition at 8-9, citing United Gas Co. v Mobile Gas Corp., 350 U.S. 332, 339
(1956); FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956); MCI v. FCC, 712 F.2d 517,
535 n.27 (D.C. Cir. 1983); Bell of Pennsylvania v. FCC, 503 F.2d 1250, 1282 (3d Cir. 1974),
cert. denied 423 U.S. 886 (1975) See also City Petition at 20.
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agreement.>* According to Apollo. its contractual arrangement with GTECA was intended to
be in effect until 2006, and GTECA has made no showing of substantial cause that would justify
abrogation of the terms of the contract®" Apollo argues that the policy reasons for the
substantial cause test are more compelling with respect to contract services than they are for
tariffed services.”

27. In addition, Apollo maintains that many of the tariff provisions are different from
current contract provisions. Specifically, Apollo states that since it would no longer be
responsible for maintaining and repairing the Cerritos cable facilities, providing cable converter
boxes to subscribers, or billing and collecting charges for cable services from subscribers, it
would no longer receive revenue from GTECA for performing these services.”” Similarly, the
City maintains that several provisions of the franchise agreements with Apollo and GTECA are
not reflected in the tariffs **

28. In reply, GTECA argues that the Sierra-Mobile doctrine does not apply here.
GTECA asserts that the governing case is Armour Packing v. United States,*® which states that
a properly filed tariff. rather than a contract, establishes the legal rate for common carrier
services provided to an end user customer.® According to GTECA, the Sierra-Mobile doctrine
1s applicable only to carrier-to-carrier contracts. GTECA further argues that Sierra-Mobile is not
applicable because it is not acting "unilaterally,” but rather is acting to comply with Commission
rules.®® GTECA also argues that the RCA substantial cause test is not applicable because it
1s acting to comply with Commission rules. not based upon its own business needs or

* Apollo Petition at 9-10, citing. e.g., RCA American, 86 FCC 2d 1197 (1981); Showtime
Networks, Inc. v. FCC. 932 F.2d 1 (D.C Cir. 1991 (substantial cause test applied to tariffed

cable services).
> Apollo Petition at 10-11
% Id. at 10.
ST1d. at 11-13.

58 City Petition at 21-23, Att. A (City of Cerritos Ordinance No. 659, granting cable
franchise to Apollo), Att B (City of Cerritos Ordinance No. 658, granting cable franchise to
GTECA).

5 Armour Packing v. United States, 209 U S. 56 (1908).

% GTECA Opposition at 11-12.

8! GTECA Opposition at 14
11



objectives.®

29. GTECA further argues that the terms of the contract permit either GTECA or
Apollo to terminate the installation agreement at any time.*® GTECA contends that carriers
usually provide maintenance, installation, and repair services in conjunction with common carrier
services.® GTECA also denies that Apollo will be harmed by its assumption of maintenance
functions. Although GTECA concedes that Apollo will lose revenue as a result of this, GTECA
asserts that Apollo will also avoid the costs associated with maintenance and installation.
GTECA further denies that the tariff would alter the decoder box agreement with Apollo, and
also notes that decoders are unregulated and thus the costs of these decoders are not recovered
in the tariffed rate *

30. Discussion. First, it is not clear from the record before us whether and to what
extent the terms and conditions of Transmittal 873 are different from the terms and conditions
established by the contractual arrangement between GTECA and Apollo. Second, the
Commission has never applied the substantial cause test to a long-term carrier-customer contract
such as that before us now Similarly, it is not clear whether or how the Sierra-Mobile line of
cases or the Armour Packing case apply to the GTECA-Apollo contracts. If we conclude either
that the substantial cause test should be extended to this case, or that the Sierra-Mobile doctrine
1s applicable here, then the rates, terms, and conditions in Transmittal 873 cannot be lawful.
Therefore, these legal issues must be resolved before we can find that Transmittal 873 is not
unlawful. Accordingly. we direct GTECA, and invite other participants in this tariff proceeding,
to submut briefs addressing these legal issues.

3. Common Carriage

31. Pleadings. Apollo also argues that GTECA’s service is a private, not a common
carrier, service and, therefore, tariffs offering a private service are not lawful. Apollo asserts
that the nature of the service rather than the identity of the carrier determines whether the
service is a common carrier or private carrier service.® Apollo contends that, under the terms
of both the contract and the tariff, the offering would be limited to two customers rather than

621d. at 14 n.17
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. at 16.

66 at 17.

|b—i
e

7 Apollo Petition at 14-15, citing Southwestern Bell v. FCC, 19 F.3d 1476 (D.C. Cir. 1994)
(Dark Fiber Remand Order): cited in City Petition at 20-21.
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held out generally to the public.®® Apollo contends that GTECA's reliance on past Commission
precedent authorizing common carrier channel service to justify the tariffs filed here is misplaced
because the services at issue in that precedemt were provided to all cable companies
indiscriminately %

32. GTECA responds that the Commission has found in the past that video channel
service is a common carrier service properly offered pursuant to tariff.”* GTECA also argues
that there is nothing that prohibits LECs from filing individually negotiated rates in tariffs.”
On July 12, 1994, GTOC filed Transmittal No 893. to remove language from Transmittal No.
873 limiting the offering to one customer. and to make the offering generally available.

33. Discussion. We have reviewed Transmittal 873 and the revision to that Transmittal
filed by GTECA, as well as all associated pleadings. We conclude that, as revised, GTECA’s
tariff is not so patently unlawful as to warrant rejection. and that an investigation of this issue
1s not warranted at this tnme.  Accordingly we will not designate this as an issue for
investigation.

V. LEGAL ISSUES FOR RESOLUTION

34. As discussed above, there are a number of legal issues which GTECA and
commenting parties should brief to aid us in reaching a legal conclusion on these issues. These
issues are set forth below

Issue 1. Does the Court of Appeals’ stay of the Remand Order continue the Section 214
authorization in effect until judicial review is complete. or does the authorization terminate on
July 18, 19947

Issue 2. Is it lawful for GTECA to supersede the Apollo contracts with the tariff filing
in Transmittal No. 873"

% Apollo Petition at 15-16

% 1d. at 16-18.

™ GTECA Opposition at 9-11, citing Ohio Bell Telephone Co., 1 FCC Rcd 942
(Com.Car.Bur. 1986); Pacific Bell Telephone Co. 60 Rad.Reg.2d 1175 (Com.Car.Bur. 1986);
C&P Telephone Co., 60 Rad.Reg.2d 1003 (Com.Car.Bur. 1985); Commission Order, Dated
April 6, 1966, Requiring Common Carriers To File Tariffs With Commission for Local
Distribution Channels for Use in CATV Systems, 4 FCC 2d 257 (1966); General Telephone
Company of California, Docket No. 17333, 13 FCC 2d 448 (1968)

" GTECA Opposition at 10. GTECA interprets the Dark Fiber Remand Order as finding
that the Commission did not justify its conclusion thar dark fiber is a common carrier service,
rather than that ICB rates mav not be filed in tariffs

12



VI. FACTUAL ISSUES DESIGNATED FOR INVESTIGATION

35. The following are the issues raised hv Transmittal 873 that we designate for
investigation:

Issue 1. Is GTECA's transfer of investment from unregulated to regulated accounts
reasonable”?

In order to fully investigate the petition for waiver of the Commission’s rules to transfer
investment from unregulated to regulated accounts, we direct GTECA to provide the following
information 1in its direct case

The original cost and the associated accumulated depreciation of the plant being
transferred. bv Part 32 account

The depreciated baseline cost of the transferred plant, as of the date of transfer.

- The date the plant was placed in service.

The net book value of the transferred plant, specified as depreciated cost minus
deferred tax liabilities, as of the date of transfer.

- The estimated fair market value of the plant as of the date of the proposed
transfer.

- The cost pools in GTE’s Part 64 cost allocation manual to which the plant is to
be transferred

Parties are invited to comment on the information provided by GTECA in its direct case
and in its petition for waiver. During the pendency of this investigation, we also require
GTECA to keep accurate account of the costs associated with this service separate from other
COSts.

Issue 2. Are the rates and terms proposed in Transmittal 873 reasonable?

GTECA bases its rates in Transmittal 873 on the lease charges contained in the Apollo
contract; and those charges were calculated to be equal to half of the total construction costs,
to be collected over a 15 vear period plus interest at a rate of 18.9 percent.”” GTECA also

72 GTECA Opposition at 22-23. The rates were based on half the construction costs because
GTECA assumed both Apollo and Service Corp would be using half the channels available in
the Cerritos network. Id.
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states that, because Transmittal 873 is priced on an individual case basis, the service will not
be incorporated into its price cap indexes. * Parties are directed to discuss whether such a rate
computation is reasonable. For example, the Commission limited a price cap carrier’s cost of
money factor in a new service cost justification to 11 25 percent, and the Commission prescribed
a rate of return of 11 25 percent for LEC< not subject to price caps.

Parties are also directed to discuss the extent to which the terms and conditions of
Transmittal 873 are inconsistent with the contractual arrangement with Apollo

Issue 3. Under Transmittal 873, will the relationship between GTECA and Apollo be
exclusively a "carrier-user” relationship. apart from the effect of Robak’s role in the
construction, as required bv Section 63.54 of the Commission’s Rules?

After Transmittal 873 takes effect, it appears that GTECA plans to continue to provide
to Apollo the use of cable converter boxes. the boxes necessary to convert cable signals into a
format that can be displaved on subscribers’ television sets, on a non-regulated basis. Also, it
appears that GTECA plans to continue to sub-lease space from Apollo at the location where
Apollo receives satellite signals for distribution over the cable network. Thus, there is a
substantial question whether these relationships violate the telephone-cable cross-ownership rule.

Section 63.54(c) of the Commission’s rules, the telephone-cable cross-ownership rule,
bars any financial or business relationship between a common carrier and a video programming
provider except a carrier-user relationship In NITCO, the Commission explained that the
carrier-user relationship exception of Section 63 54 contemplates transactions that entail a
general offer to provide on an indiscriminate basis substantially the same service or services to
any and all similarly situated companies or members of the public * The Commission found
that seven separate relationships between a telephone company and a cable company, including
the lease of space. exceeded the carrier-user relationship and.therefore, violated Section
63.54 "

GTECA shall explain in its direct case why 1ts lease of space and provision of converter
boxes on a non-common carrier basis are consistent with Section 63.54 of the Commission’s
Rules. In the alternative, GTECA may make alternative arrangements with Apollo to terminate
these relationships with Apollo

™ GTECA Opposition at 21

74 CCI Cablevision v. Northwestern Indiana Telephone Company, Inc., 3 FCC Rcd 3096,
3097 (para. 8) (1988), aff'd. 872 F.2d 465 (D.C. Cir. 1989), cert. denied, 493 U.S. 1035

(1990) (NITCQ).
75 lg




VII. PROCEDURAIL MATTERS

A. Filing Schedules

36. This investigation will be conducted as a notice and comment proceeding to which
the procedures set forth in this Order shall apply We require GTOC to file a direct case
addressing each issue designated above no later than August 15, 1994. Moreover, the direct
case must supply all information upon which GTOC relies to support its position. Pleadings
responding to the direct case may be filed no later than September 15, 1994, and must be
captioned "Opposition to Direct Case" or "Comments on Direct Case." GTOC may file a
"Rebuttal” to oppositions or comments no later than September 30, 1994.

37. Parties briefing any or all of the legal issues for which we solicited further
discussion must file those briefs on or before August 15, 1994. Parties may address all the legal
issues in the same brief. and may address these ssues in the same pleadings filed in the
investigation discussed above. Comments on these briefs may be filed on or before September
15, 1994, and reply comments may be filed on or hefore September 30, 1994,

38. An original and seven copies of all pleadings must be filed with the Secretary of the
Commission. In addition, one copy must be delivered to the Commission’s commercial copying
firm, International Transcription Service, Room 246. 1919 M Street, N.W., Washington, D.C.
20554. Also, one copy must be delivered to the Tariff Division, Room 518, 1919 M Street,
N.W., Washington, D.C 20554 Members of the general public who wish to express their
views in an informal manner regarding the issues in this investigation may do so by submitting
one copy of their comments to the Secretary, Federal Communications Commission, 1919 M
Street, N.-W., Room 222, Washington. D C 20554 Such comments should specify the docket
number of this investigation

39. All relevant and timely pleadings will be considered by the Commission. In
reaching a decision, the Commission may take into account information and ideas not contained
in pleadings, provided that such information or a writing containing the nature and source of
such information is placed in the public file, and provided that the fact of reliance on such
information is noted in the nrder

B. Ex Parte Requirements

40. Ex parte contacts (i.e., written or oral communications which address the procedural
or substantive merits of the proceeding which are directed to any member, officer, or employee
of the Commission who may reasonably be expected to be involved in the decisional process in
this proceeding) are permitted in this proceeding until the commencement of the Sunshine
Agenda period. The Sunshine Agenda period terminates when a final order is released and the
final order itself is issued. Written ex parte contacts and memoranda summarizing oral ex parte
contacts must be filed on the day of the presentation with the Secretary and Commission
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employees receiving each presentation. For other requirements, see generally Section 1.1200
et seq. of the Commission’s Rules, 47 C.F R. §§ 1 1200 et seq.

VIII. ORDERING CLAUSES

41. Accordingly, IT IS ORDERED that the petitions to reject or suspend and investigate
GTE Telephone Operating Companies Tariff F.C.C No. 1, Transmittal Nos. 873 and 874, filed
by MCI Telecommunications Corporation; National Cable Television Association, Inc.; Apollo
CableVision; and the City of Cerritos. Californna ARE GRANTED, to the extent indicated
above. and are otherwise DENIED

42. IT IS FURTHER ORDERED that, pursuant to Section 533(b) of the
Communications Act, 47 U S.C. § 613(b). and Section 0.291 of the Commission’s Rules, 47
C.F.R. § 0.291, GTE Telephone Operating Companies Tariff F.C.C. No. 1, Transmittal No.
874, IS REJECTED

43. IT ISFURTHER ORDERED that the GTE Telephone Operating Companies SHALL
FILE tariff revisions, within ten days of the release date of this Order, to become effective on
one day’s notice, to remove the unlawful portions of the tariff.

44. IT IS FURTHER ORDERED that, pursuant to Section 204(a) of the
Communications Act of 1934, 47 U.S.C. § 204(a), and Section 0.291 of the Commission’s
Rules, 47 C.F.R. § 0.291, GTE Telephone Operating Companies, Transmittal No. 873, IS
SUSPENDED for one day and an investigation of the referenced tariff transmittal, and any
future tariff revisions modifying that transmittal. IS INSTITUTED.

45. IT IS FURTHER ORDERED that GTE Telephone Operating Companies SHALL
FILE tariff revisions reflecting this suspension no iater than ten days from the release date of
this order. GTE Telephone Operating Companies are directed to file a supplement to its tariff,
to be effective on one day’s notice, in order to advance the effective date of Transmittal No. 873
to July 17, 1994, and then suspend the same for one day until July 18, 1994.

46. IT IS FURTHER ORDERED that GTE Telephone Operating Companies SHALL
FILE a brief addressing each of the legal issues discussed in Section V of this Order. Other
parties participating in this investigation may file a brief addressing each of the legal issues
discussed in Section V of this Order

47. 1T IS FURTHER ORDERED, pursuant ro Sections 4(i), 4(j), 201(b), 203(c), 204(a),
205, and 403 of the Communications Act, 47 U.S.C §§ 154(i), 154(j), 201(b), 203(c), 204(a),
205, and 403, that the 1ssues set forth in Section V1 of this Order ARE DESIGNATED FOR

INVESTIGATION

48. IT IS FURTHER ORDERED that GTE Telephone Operating Companies SHALL
BE a party to this proceeding

17



49. IT IS FURTHER ORDERED that GTE Telephone Operating Companies SHALL
INCLUDE a response to each item of information requested in this Order.

50. IT IS FURTHER ORDERED that pursuant to Section 204(a) of the Communications
Act of 1934, 47 U.S C § 204(a), GTE Telephone Operating Companies shall keep accurate
account of all earnings. costs. and returns associated with the rates that are the subject of this
investigation.

51. IT IS FURTHER ORDERED that GTE SHALL COME INTO COMPLIANCE with
the telephone company-cable television cross-ownership restrictions of Sections 63.54 and 63.55
of the Commission’s Rules, 47 C.F.R §§ 63.54, 63.55, and Section 533(b) of the
Communications Act. 47 U.S.C. § 613(b) within 60 days from the date this decision i1s
released.

52. IT IS FURTHER ORDERED that pursuant to Section 1.3 of the Commission’s
Rules, 47 C.F.R. § 1.3, GTE Telephone Operating Companies ARE GRANTED a limited
waiver of Sections 63.54 and 63.55 of the Commission’s Rules, to expire 60 days after the
release date of this Order, for the purpose of coming into compliance with the telephone
company-cable television cross-ownership rules.

53. IT IS FURTHER ORDERED that pursuant to Sections 4(i) and 214 of the
Communications Act, 47 U.S.C. §§ 154(i), 214, GTE Telephone Operating Companies ARE
GRANTED interim authority to provide the service described in its Transmittal No. 873, during
the pendency of this investigation.

54. IT IS FURTHER ORDERED that pursuant to Sections 4(i) and 214 of the
Communications Act, 47 U.S.C. §§ 154(i), 214. GTE Telephone Operating Companies ARE
GRANTED interim authority to provide the video channel service to GTE Service Corporation,
to expire 60 days after the release date of this Order.

55. For purposes of compliance with this Order, we waive Sections 61.56, 61.58 and
61.59 of the Commission’s Rules, 47 C.F.R. §§ 61.56, 61.58, 61.59. GTE Telephone
Operating Companies should cite the "DA" number of this Order as the authority for these

filings
FEDERAL COMMUNICATIONS COMMISSION

QP ””% \

A. Richard Metzger. J&. V
Acting Chief,
Common Carrier Bureau
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This Lease Agreement 1S entert: o mrodaw
of Jaruary, 1987, between Genera. Tel.ep! TrEe Coe o Torhia
("Owner") and Apcllo Cabklevisicn, Irc. -

Rec:tals

This Lease Agreement .c entere~ .~fr with reference %o
the following agreed facts:

A, Owner ardé T. L. Robak, Inc., Lessee's parent
corperation, have ertered irnto negot:iat.ons for the construction
of an underground elec*rical signal trasmission facility (the
"System") to be constructed in the C.ty of Cerritos, California.

A portion of the Svstem (the "Coaxia. Facilities") has been
desicned to transm.* cable telev:sicr ('CATV") signals to Lessee's
customers in the Ti*v of Cerritcs wvia coaxial cable.

B. The nurpose ¢ =h.s Lease Agreement is to set forth
“he terms and cond:*:ons under whic- Owner will lease tc Lessee
the bandwidth reguired bv it to orovide ZATV service to Lessee's
customers in the T.:ty of Cerritos.

NOW THEREFORE, +the par-i:es hereto cdo hereby agree as
focllows:

1. The Coaxial Facilities Capacity. The Owner agrees

to lease and the Lessee agrees to rent from the Owner 275 MHz of
bandwidth capacitv for the use of Lessee in providing CATV service
in the City of Cerr:itos. A description of where the Coaxial

Facilities are installed to provide sa:d capacity is shown on
P




Exhibic "A", attacned heretc and ov -his reference 1nccorporated
herein.

Owner reserves -“he r.:ght to select the actual
physical facilities used tc carrv Lessee's breadcast signals and
replace or modifyv said facilities ir 1ts sole cdiscretion, provided
the bandwidt}t capacity and quality ~f transmission provided to
Lessee 1s not impaired.

Lessee was aware, pr:or to seekinag a CATV contract,
and remains aware that lease of pole at+achment and/or cenduit
space from Cwner, fzor Lessee's owr dis+tribution facilities, at
reascnable rates and without undue usage restrictions, was an
available alterrnative to the instar* Adreement.

2. Rent. The Lessee shall pay the Owner as rent for
the use of said bandwidth capac:tv the monthlv sum described 1in
Exhibit "B", at+tachec hereto anc¢ bv th.s reference incorporated
herezn. A late pavment charge egua. to 1.5% per month, or the
maximum rate allowed by law, wh:chever 1s less, will apply to each
rental payment which 1s received bv Owner more than five (5) days
after the payment due date shown orn ODwner's monthly statements.

3. Term. This Lease Aareement shall commence as of
the date indicated above and shall -ontinue for a pericd of
fifteen (15) years from the date Lessee receives the written

notice of the availability of said bandwidth capacity (as set

fad

forth in paragraph 16 of that certain Construction Agreement
between the Owner and T. L. Robak, Inc., dated the 22nd dav of
January, 1987, and by this reference incorporated herein), unless

sooner terminated by the provis:icrs of this Lease Agreement.



4. Use nf Coaxlal Facil-.=<:es Capacity. The bandwidth

capacity leased tv Tessee hereurder shz.l be used and operated by

Lessee pursuant *tc ancd in comp.iance with the provisions of that

th

certain CATV Contract between Lessee ard the Ci+yv of Cerrites,

and by this reference incorporated herein. Lessee's use and
operation also shal. complv with all applicable federal, state

and local laws, rules and ordinances.

5. Option to Renew Lease. Owner hereby grants Lessee

an opticn tc rerew +“h.:s Lease ccextensive wilith any extensions
granted by the Ci1+v of Cerritcs *c lessee pursuant to the CATV
Contract referred <~ 1n paragraph 4. at a rent to be agreed
between the part:es.

6. Title. The parties acree that the title to the
System {including the Coaxial Fac:il:+ies used to provide CATV

service) lies exclusively in Owrer ard the Lessee has no rights or

it

property interes* +t-erein other “ha- *the rights of a lessee

pursuart to the terms of this Lease Acgreement. The parties

th

urther agree, however, that the :tems ~f equioment described on
Exhibit "C" which :s attached here+rs and bv this reference
incorpcrated hereir comprise certa.n elements of the CATV
operating system that are owned b5 lessee. Owner has no rights or
property interest :n such specified 1tems.

7. Risk of Loss; Insurance; and Indemnity. The

-

parties agree that all risk of .oss or damage to the System
(including the Coaxial Facilities) shall be borne by the Owner.

The Lessee shall, however, furn.sh the Owner with general and



public liabilitv insurance in amcunts rno% less <han $2,000,000.C0
for ary one perscn. and $2,000 200.(7 per occurrence; property
damage liability :.nsurance of not _ess =han 2,000,000.00; and
liabilitv insurance to indemnif and ho.d Owner harmless from anv
loss, claim, liabilitv or demand including attorneys’' fees,
arising out of Lessee's use of the handwidth provided by Owner.
Lessee shall provide Owner with crert:ficates of said insurance
naming Owner as .0Sss pavee as :ts lnterest mav appear as to each
of the foregoing :nsurance polic:es The certificates shall
further state tha* Owner shall be civer at least thirty (3C) days
prior written notice of any proposed cancellation of said
policies. Lessee shal. also maintair workers' compensation
insurance covering its employees as required by law for all work
performed on the Svstem. including +he Ccaxial Facilities pursuant
to this Agreement. Tn additicn, to =he foregoing insurance
contract obligatir~s of Lessee, .escs~e agrees +that 1t shall
indemnify and hold Owner harmless from any and all liability,
claims, and demands whatsoever, :inclading attcrney's fees, as a
result of the negligence or other wrongdoing on the part of any

emplovee, agent. servant or represer+tative cf Lessee, 1n

n

connection with the operation -f the Coaxial Facilities.

8. Taxes, Licenses and Franchise Fees. The Lessee

shall pay all license fees, taxes, and all other governmental
charges, franchise fees, €fines, »r penalties arising out of
Owner's provisior of cable bandwidth tc Lessee for the provicsion
of CATV services 1ir the City of Cerritos, California, except fines

or penalties imposed as a resul+: cf DJwrner's conduct. Upon demand,



the Lessee shall reimburse the Zwrner -“or any such taxes, charges,
fees, fines or pena.=-i:es which %he Cwner mav be compelled to pay
on Lessee's behalf 1n connecticr witm +thils Lease Agreement prior

£z the terminaticn +<hereof. Th

D
9]

par~.es further agree to
cooperate with one another and furnish each other with any
information reasonably reguired in connection with the parties'
obligations under +his paragrarch.

9. Assignment and Suklease. Subject to the provisions

cf the CATV Contrac*t between Lessee and the City of Cerritos, and

1t

3

. the approva. -f Owner (whicr aprroval shall not be

IS

unreasonably withheld), the Lessee may assign and/or sublease all
or any part of lts 1nterest under th:s Lease Agreement; provided,
however, such assignments and/cr sublease agreements shall not
release Lessee from aryv of 1ts obl:igations to the Owner hereunder.
Subiject to the prov:isicrs of the Frarchise Agreement between Owner
ard the City of Cerr:tcos, the par+t:ies further aagree that the Owner
may assign all or any part of :+ts r:aht. title and interest in and
to the System. In such event, a.l tne provisions of this Lease
Agreement for the benefit of the Owrer shall inure to the benefit
ctf and may be exerr~.sed by or on beha'!f »f the successor In
interest of the Owner, and all renta’  pavments due or to become
due under this Agreement assigned tc such successor in interest
shall be paid directlv to such successor in interest commencing on
the first day of the month followinc Lessee's receipt of

notification of such assignment.

10. Owner's Warranties. As to the cable bandwidth

leased hereunder. the dwner warran+tsz +that:



ke sole and absolute Owner
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acilities used *o grovide sa.l capacitv:
(bY  Sukilect to arv necessarv regulatory approvals,
Owrer has the righ- -c lease “re same =c Lessee:

{c! The same ig free -f all encumbrances at the
time this Lease Agreement commences;

(dt The Owner wil.. keep the Coaxial Facilities
nsed to provide said bandwidth free ~¢ all liens, security
interests and encumkrances; and

(e It will do nethinc =0 disturb the Lessee's
full right of possession and erjoymert =hereof and exercise of all
the Lessee's rights with respec+t thereto as provided by this
Agreement.

11. Lessee's Default. Time 1s of the essence under

[}

this Agreement and ary

vt
QO
th

the fo.ilow:nag events shall constitute

T,

default on the part o7 the Lessee hereunder:

(aj The failure nf -he Lessee to pay any
installment of rental within thirty 30} days after the date on
which the same sha.. become due:

b} Any breach cor failure of the Lessee to observ
cr perform any cf '+s other obligations hereunder and the
continuance of such default for sixtw (60) days after notice in
writing to Lessee of the existenre -~ such default:

(c) The insolvensy »r bankruptcv of the Lessee or
the making by the Lessee of an assignment for the benefit of

creditors, or the -onsent of the Lessee tc the appointment of a

Trustee or Receiver. »r the aprcintmens without its corsent of a



Trustee or Receiver fcor +the Lessee > for a substantial part of
its property:

(d} The institution zv or against the Lessee of
bankruptcy, recorcan:zaticn, arrargement. or insnlvency
proceedings; or

(e’ The termination »f <he CATV Contract between
Lessee and the Citv of Cerritos, Ca..fornia.

12. Remedies. Upon the ~ccurrence of any default bv
Lessee as specified :n paragraph 11. the Owner may, at its option:
tat Declare this Lease Agreement in default and
thereupon the cable bandwidth leased <o Lessee and all rights of
the Lessee therein shall be surrendered to the Owner;

(b} By its agents, *ake possession of (i} the
Ccaxial Facilities, (i:i) the bandwidth provided pursuant hereto,
ard (ii1:1) the equipment that is atta-hed to cr part of the System,
as 1dentified in Exhibit "C" t2 +his Aoreemen%t that is owned by
Lessee and 1is used i1n the transport ~f the CATV signals. (Any
equipment taken sha.l be subiject to all relevant liabilities and,
where appropriate. Owner shal. compensate Lessee for Lessee's
eguity interest, :f any, in said ecuipmen%t.) For this purpose
Owner may enter upon any premises c¢¢ the Lessee without liability
for suit, action, or other proceedinc bv the Lessee, so long as no
breach of the peace results; cr

{cl Subject tc its duty to mitigate damages and to
any necessary requlatory approvals, Owner may hold, use, sell,
lease or otherwise dispose of the Coaxial Facilities and/or

bandwidth provided *tc Lessee at Dwner's discretion.



(d) If Lessee bpreacres this Lease and ceases using
the leased cable bandwidth before t-e end of the Lease term, or if

Lessee's right to possession .s terminated bv Owner because of

Lessee's breach o7 *his Lease. thisz _ease, at the option of Owner,
shall terminate. On such terminatinn, Owner may recover from
Lessee:

{l1) The worth at the time of award of the

unpaid rent which had been earned a+ the time of termination;

(2} The wor+r at +the time of award of the
amourt by which the unpaid rert whic-h would have been earned after
termination until the time of award exceeds the amount of such
rental loss Lessee proves could have been reasonably avoided;

(3) The worth 2t the time of award of the
amount by which the unpaid rert for the balance of the term after
the time of awarcd exceeds the amount of such rental loss for such
period that Lessee proves coui:d be reascnably avoided; ard

(4) Any other amount necessary to compensate
owner for all the detriment proximatelw caused by Lessee's failure
to perform 1ts obl:gations under th.s Lease, or which in the
ordinary course 27 things wou.d be  :1kely to result therefrom.

(e) The "wor+tr at +he time of award" of the
amount referred <o in subparaqraphs (1} and (2) of Section (4)
hereinabove is computed by allowinc interest at the legal rate.
The worth at the time of award of “he amount referred to in
subparagraph (3) of Section (d4) is ~omputed by discounting such
amount at the discount rate of the Federal Reserve Bank of San

Francisco at the “:ime of award -~lus ~nre percent.



‘¥Y  Efforts by Twner to mitigate the damages
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caused by Lessee's treach cof t ase 2o rnot walve Owner's right
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to recover damages under this ar

fgt Even *hough ".essee has breached this
Lease and has ceased using the leased capacity, this Lease
continues in effect so lorg as Owner does not terminate Lessee's
right to possessicn: and Owner mav enforce all its rights and
remedies under this Lease, including =he right to recover the rent
1s 1t becomes due under *this Lease.

13, Inva.:Z2 Provision. Arv zZrovision of this Agreement

found to be prohibited by law shall be ireffective to the extent
of such prohibitior without invalicda+tincg the rest of this
Agreement.

14. Construction. The va.idity, construction and

enforcement of this Agreement cshal.l e governed bv the laws of the
State of Califorria.

15. Complete Agreement. This Agreement and the

exhibits attached hereto contain the entire understanding of the
parties, and such understandinc mav -ot be modified or terminated
except 1in writing signed by the par*:es.

16. Waiver of Default; Recovery of Costs of Suit. A

waiver cf default by Owner shall no* be a waiver of any other or
subsequent default. In the event either partv hereto initiates an
appropriate legal action to enforce -he terms and provisions of
this Lease Agreement, the prevailinc party in such action may

recover its costs of suit, including reasonable attorneys' fees.



.7. Prepavment 2f Renta.. Thre parties agree that the

b

Lessee may, at arv -.me cduring tre t2rm cf this Lease, prepay 1n

- +
r< tTne

whole cr in p Owner's Reccverable Zonstruction Cost" (as

W

1y

specified on Exhibis "B") at its -he- present value. If the full
unpaicd balance 1s paic, Lessee shall have no further rental
payments due under *he terms of this Lease Agreement. If less
than all of the Cwner's Recoverable Tonstruction Cost 1is prepaid
pursuant to this zrovision, then the subseguent annual rental
shall be redeterm:i~ed pursuant =to +he formula set forth in

Exhibic "B",

18. Testing of New Communications Technoloagies. Lessee

1s aware that GTE Serv.ce Corpecraticr wlll be using a portion of
the System for the purpose of testira new communications
technologies. Llessee further inders+-ands that one of the test
projects that GTE Service Corporat:~~ intends to undertake may
involve the transmicssion of CATVYV sicnals over fiber optic cable.
Lessee agrees tc permilt GTE Service Zorporation from time to time
tCc use 1ts test bed facil:ities, 1nc.uading but rot limiteé to Zfiber
optic cable, to carry all or a port.»n of Lessee's CATV signha.s,
crcvided Lessee receives adeguate assurances from GTE Service
Corpecration that the CATV service provided by Lessee to 1its

customers will no

rt

be disrupted thereby, and further provided that
Lessee receives advance notice cf any such test activity. Owner
agrees to permi*t ".essee to observe and /or participate in such uses
of fiber optic cable in its test bef facilities, provided Owner:
{1) receives adecuate assurances tha* such observation and/or

participation of “essee will ~o* d:srupt the %test bed activities,



and (i:1) is rnot -~ wiclation 2f any agreement between Owner (or
any related entity 2f Owner) and zrv »ther par<ty.

19. Assertion cf Regulatcrv Jurisdiction. Lessee

understands that “he bandwidth ~avcac:%v subject to this Agreement
is provided on a non-common carrier basis, individuallyv negotiated
and tailored to meet the particular needs of Lessee and
characterized by a long-term Lease with a customer expected to
operate a stable business. Therefore, the service by Owner under
the Agreement is ro*t sub-ect tc requlation bv +he Public Utilities
Commission of the State of Califecrrn:ia (CPUC) or the Title II
authority of the Federal Commuricati~ns Commissicn (FCC). If the
CPUC should assert -urisdictior cr the FCC claim Title II
jurisdiction over the service prcvided by Owner, Lessee shall be
subject to the rates, terms ancé condi<ions such agency may impose.

20. Express Contingencies. This Agreement is

contingent upor the satisfactorv completion of the construction of
the System by T. L. Robak, Inc.. the award of the CATV Contract 1in
the C_ty of Cerritos to Lessee +the award of a franchise agreement
in the City of Cerritos to Owner and anv necessary regulatory
agencyv approvals.

21. Increase in Bandwidth Capacityvy. Owner agrees that

1f bandwidth capacitv in excess of 175 MHz should become

available, Lessee, or 1its successor, 1s hereby aranted a right of
first refusal to the use of anv suc* increase in capacity at such
terms and subjec* to such provisionec as are mutually agreed to by

the parties.



2. Rerair and Mainterance of the Coaxial Facilities.
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Tf Owner fails to maintain and or repair the (Coaxial Facili<ies in
a manner suffic:ient to meet the perf~rmance standards established
bv the Franchise Aagreement between *he Tity of Cerritos and Owner,
then Lessee may undertake such work. All costs incurred by the
Lessee shall be billed to the Owner by Lessee. Lessee shall,
prior to performirc any such work, aive Owner reasonable notice of
“he work required and at least 19 dayvs in which to complete such
work; provided, however, that in the 2vent immediate repair is
required to restcre TATY service or crevent impairment cf the
required gquality of transmission of TATV signals, Lessee mav
undertake commencement of such work pricr to giving such notice.
Lessee will, however, provide such notice as soon as is reasonably

practicable under +the circumstances

IN WITNESS WHEREOF, this Lease Aareement 1is executed on
the dav andéd vear :(ndicated below.
OWNER

General Telephone Company
nf California

By -

Dated: L/ , 1987

Attest:

Assistant Secretarv
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5 Cablevision, Inc.
o — -~ -
o N
By o \4// A SE=E—
Dated: , 1987
Attest:
. . 4

Corporate Secretarv’
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COAXIAL FACILITIE

Description of the Coaxial Facil.lties

The Coaxial Facilities leased *o Apc.lo Cablevision, Inc. is

composed of the following elements:

Table cof Contents

nan

Appendix "1 Map of Coaxial Facilities

Appendix "2" Descriptior c¢f Crmponent Parts cf Coaxieal
Facilitles

[These Appendices are tc be completed as the System design 1is
generated and as <the System is cconstructed.'



