
COllt attached to Aaendaent No.3.. Exbibit • A" and

by this reference incorporated herein).

Cb) The annual rent.ol peywen1: i. aqreed ~o be

~he aua neae.aary to aaortiae the Owner'a

Recoverable Cons~ruetion Cos~ and provide the OWner

an annual rate of retu~ of 18.9' on ~he OWner'.

Recoverable Construction Cost over the initial 15

year term ot this Le••e payable in .cmthly

installments of $95,265.00. The first rental

payment is due on the date the Notice of Partial

Completion 1s signed by the OWner, T.L. Robak, Inc.

as contractor, and the City or cerritos and on the

same day of each aonth thereafter for a total

(includinq payment number one) o~ 180 aont.he.

(c) Based upon the OWner's Recoverable

Const.ruction Cost specified in paraqraph Ca) above,

~ twelve (12) »onthly payments total $1,1~3,185.00

per year.

Any Attributable OWner's Recoverable Cost incurred

after this AJlendilent No. 3 is signed, will be •

separately identified entry on the Lessee's monthly

bill, tor which the Lessee 1s responsible for paying

in addition to the monthly amount of $9~,265.00.n

5. EXhibit "e" to the Initial Lease or January Z2,

1987 i6 hereby amended aB follow.;

5



"§CHljPOLE or 11111 or TIl CATV
OPERATING rlWtCHI&1 ogaR BY LESSIE

ItUl_ of the operatinq syst_ owned by the Le....

are limited to the tollawinq:

1. CATV and TYRO (Television Receive only)

earth station antenna.,

3 _ Low 'NotSA Blocking converters ("LNe");

4. Low Noise Converters (, ·LRC·): and

5. Coaxial cables up to the input of the

decombiners/pover dividers."

6. The Lease, as amended, shall in all respects,

remain 1n full force and effect witbout aod1flcat1on or

revision except to ~e extent and 1n the aanner herein

specirically provided.

IN WYTHBSS WHEREOF, the p~rtie. hereto h~ve

oxeou~od this Amendment No. ) to the Lease AcJreea.n~ .. of

the dates indicated below.

OWNER

GTE CAL7PORHIA INCORPORATED

6



Att.st:

Corporate Secretary

1002/Doc2 (06)

Lmi8.

ApollO CableVla1on, Inc•

.---. ;}:l
8y-'~Cn=:= ~-'----

Dated: JY''::J 3

7
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EXfllH 'T' C

1

3

4

5

6

7

8

9

10

CARL E. HAYES, ESQ., '71141
SMITH, HELENItJ'S , HAYES
A Law Corporation
1880 Santa Barbara Street
P. O. Box 1446
San Luis Obispo, CA 93406
(805) 544-8100

KrCHAEL P. PADDEN
CARDNER, CARTON , DOUGLAS
321 N. Clark Street, suite 3400
Chicago, Illinois 60610-4795
(3.12) 644-3000

Attorneys tor Plaintitts APOLLO
CABLEVISION, INC.

SUPERIOR COURT OP THE STATE 01" CALIFORNIA

FOR THE COUNTY OF VEN'I'URA

19

APOLLO CABLEVISION, INC.,
8. california corporation,

Plaintiff,

VB.

GTE CALIFORNIA INCORPORATED,
a California corporation;
GTE SERVICE CORPORATION,
a California corporation,
and DOES 1 to 50, inclusiYe,

Defendants.

CASE NO. CIV 142800

FIRST AMENDED AND
SUPPLEMENTAL COMPIAINT

20

21

22

23

24

25

26

27

28

_______________...J
1

COMES NOW PLAINTIFF AND ALLEGES:

1. Plaintiff APOLLO CABLEVISIOH, INC. (hereinafter

"Apollo") is, and at all times herein mentioned was, a

corporation duly organized and existing under the laws of the

state of California.

2. Defendant GTE CALIFORNIA INCORPORATED (hereinafter

"GTE") is, and at all times herein mentioned was, a California

corporation with its principal place of business and principal

1
EXHIBIT A. Page -.;~_ of lei
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1 executive address in the city of Thousand Oaks, County of

2 Ventura, state of california.

3 From December 31, 1952 up until June 28, li8S,

4 defendant GTE had the naae "General Telephone Company of

5 California." On June 28, 1988, defendant GTE chanqed its name

6 to its present usaqe GTE ~FORNIA INCORPORATED.

7 4. Defendant GTE Service corporation is an affiliate ot

8 and at all times material it was controlled by defendant GTE

9 california Incorporated.

10 5. Plaintiff i. ignorant of the true names and

capacities of defendants sued herein as Does 1 - 50, inclusive,

and therefore sues these defendants by such fictitious names.

Plaintiff will amend this complaint to alleqe their true names

believes and thereon alleqes that each of the fictitiouSly

named defendants is responsible in some manner for the

occurrenoes herein alleqed.

6. In 1985, the City of cerritos, California issued

Requests for Proposals to build a cable tel.vi~ion system for

Plaintiff is informed andand capacities When ascertained.

1.9

20 that city. At that time, most of the municipalities in the Los

21 Angeles basin already had cable television networks, virtually

22 allot which were built above ground. The City of Cerritos,

23 however, sought an underground network with sophisticated

24 interactive communications capabilities and additional unique

25 and expensive requirements. These requlrQments made the

26 anticipated costs of install ing a cable network in Cerritos

27 much greater than the cost of installing a traditional above

28 qround network. As a result, most cable system construction

2

e:XHIIJIT~ Page ----.;:1.__ of 114
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:L companies were not willing to take on the riSlk ot buildinq the

:2 Cerritos system. For several years prior to the issuance ot

:3 the 1985 Request tor proposals, the City of Cerritos had tried

'l unsuccessfully 1::0 tind a Qupplior to meets it.. reCJ1lirementa tor

15 a state-of-the-art system.

7. Both GTE and Apollo responded to the 1985 Requests for

ir Propo8~1. by submitting separate proposals to the City of

8 Cerritos. These proposals were not accepted. Ther~aft.er, at

1(1

11

19

20

the suggestion ot the city of Cerritos, Apollo and GTE entered

into discussions to determine whether they could work out an

arrangement which would accommodate their various interests and

abilities and meet the requirements of the city of cerrito•.

Apollo had experience, ability and interest in constructing and

operating a cable television service system in Cerritos, but it

did not have SUfficient financial resources to finance the

initial construction of the expensive system required by

Cerl:itos, and it did not have the technical ability or the

desire to provide interactive capabilities. GTE, through its

affiliate, GTE Service Corporation, had baan doing research on

alternative co~unications technologies, inclUding interactive

21 technologies, and desired a site where it could test these

22 technologies. GTE had financial resources SUfficient to

23 finance the expected construction costs of the system, but GTE

24 did not have the know-how to cost effectively construct and

25 operate a cable television system. Furthermore, applicable FCC

26 rules prohibited telephone oompanies, such as GTE, from owning

27 and operating cable television services.

28 8. In theSl8 discussions, GTE assured Apollo that it

3
l!!:XHI 31T A__ of 14
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1. wanted to use the proposed Cerritos cable system tor a

~: relatively short period of time (~, 5 years or 188S) tor

~I purposes or testing new communications teohnologies and not for

oil, purposes of competinq with Apollo's video proqramminq. Based

~j on the.e discussions, the parties entered into contractual

E, arranqements Whereby GTE was to finance and Apollo to dasiqn

i' and construct an underground network of coaxial cable and fiber

e optic conduit in Cerritos 80 that GTE would own a sophisticated

9 network throuqh which it could test its new communioations

10 technology and Apollo would be able to operate a cable

11

! 12
t •
; ~ 13

• ll !
iii ~ 14
II;~U

rit i cS 15
Ut~
:: 816
i ;
!! ""17zc• 18

19

20

television system, which would inclUde access to the full cable

television capacity of the system after GTE, or GTE Service

CorporAtion, concluded its tests •

9. On January 22, 1987, Apollo and GTE entered into a

series of agreements which gave effect to these goals,

including a Construction Agreement, a Desiqn Agreement, and a

Lease Agreelnent. In the Design Aqreement and the Construotion

Agreement, GTE agreed to provide the financing tor the desiqn

and construction ot the systeln by paying Apollo's parent, T.L.

Robak, Inc., to design and construct the system for both fiber

21 optic and coaxial cable transmtssion" In the Lease Agreement,

22 CTE agreed to lease the coaxial cable facilities of the System

23 back to Apollo tor the purpose of providing cable television

24 services in Cerritos. GTE leased to Apollo 275 MHz of the

2S bandwidth capaoity ot the coaxial cable facility, approximately

26 half ot the capacity of the cable, reserving the remaining

27 capacity for GTE Service corporation to enqage in testing of

28 new communications technologies. The parti~& considered

4
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]. themselves joint venture partner., not potential competitors,

2 and contemplated that the remaining bandwidth capacity would

~l become available when GTE concluded its testing period, at

..~ whicb time Apollo would be allowed to take on the full capacity

!5 of the coaxial oable.

10. The Leas4 Aqre02lieht was subsequently amended on Kay

'i' 26, 1988, June 19, 1989, and May 3, 1991. The second amendment

EI

SI

leI

to the Lease Agreement ("Amendment No.2") was precipitated by

GTE Service Corporation'a desire to have different deooders or

converter boxes installed at customer locations throuqhout the

cerritos cable television system. converter boxes convert or

decode the information transmitted on the c04kial cable to a

form that can be used by individual subscribers. Although the

converter boxes that Apollo had installed were suitable tor the

video proqra1Dlll!nq Apollo was providing, GTE Service corporation

desired more expensive and sophisticated converter boxes that

would permit the transmission of certain oxperimental

proqramming GTE Service Corporation was attempting to develop.

11. As originally provided under the Lease Aqroemant and

2Cl the Construction Agreement, GTE owned the coaxial cable and

21. fiber optic system located under public streets and easements

22: in Cerritos, but ApollO owned the "drops," which connected

23 individual houses, offices, and other buildings to the system,

2.4, as well as the internal wiring in the customer I s home or

2!ii business, inclUding the converter boxes. Neither the Lease

2Ei Agreement nor any other agreement gave GTE the right to use

27 Apollo's property to transmit signals to Apollo's custolJlers.

28 This ownership structure gave Apollo practical protection

5
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against oompetition trom GTE. GTE could not compete with

:2 Apollo in provicUnq video programming without makinq a

:s considerable investment to install ne'W drops and converter

4 boxes to the individual customers.

12. In Amendment No. 2 Apollo agreed to cooperate with

e. the desire of e;trE and GTE Service Corporation to replace the

i' existing converter boxes and to allow GTE to beoome the owner

I: or the system all the way to the customer, incluc1inq the

converter boxes. tn return, GTE gave Apollo, amonq other

19

20

things, express assurances that GTE would not use its newly

acquired ownership riqhts to destroy or infrinqe on Apollo's

essential business objective and economic expectations of

providing vidoo prograJllJainq to customers 1n cerritos. In

recital paraqraph F, GTE expressly disclaimed any intent to use

the decoders for the purpose of providinq video Progra1l1lllinq and

further agreed that the approach undertaken by the agreement

vas not intended to change Apollo's control OVQr or essential

economic expectations of providing video programming in

Cerritos.

13. consistent 'With these purpO$es, in paraqraph 7(a) of

21 Amendlllent No.2, GTE explicitly agreed not to compete with

22 Apollo for up to 22 years, as follows:

23 GTEC agrees not to compete w-ith Apollo, or any
permitted successor or assignee, in the provision of

24 Video Proqramminq in the. city during the term of the
lease (includinq any extensions thereof not in

25 excess of seven (7) years beyond the initial term).

26 14. In paragraph 8 of Amendment No. 2 GTE agreed to

27 several provisions Which, if observed by GTE, would have had

28 the effect of assuring Apollo that it would be aDle to become

6
EXHIDIT A Page _1.,_ of Iq
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1 and remain the sole provider of a full 78 channel oable

2 television .ervice in cerritos. First, the parties restated

3 and strengthened Apollo's right of first refusal to any excess

4 bandwidth capacity by setting the price at which Apollo would

5 be entitled to 1ea8e the excess bandwidth, which price was set

at the then reasonable market rent tor the additional

7 bandwidth. Paraqraph 8 of Amendment No. 2 provides that

B paragraph 21 of the Lease Aqreement shall be amended to

provide:

(a) OWner [GTE] agrees that if bandwidth capacity in
the Coaxial facilities in excess of 275 MHz should
become available, Lessee, or its successor, is
hereby granted 8 right of first refusal to the use
of any such increase in capacity at the then
reasonable market rent for such bandwidth.

GTE further agreed that if bandwidth capacity became available

in GTE's Fiber Network Facilities, Apollo would similarly have

a right of first refusal for any use of that facility for video

programming at the then reasonable market rent for such

bandwidth.

15. On November 16, 1989, ~pollo, GTE, and GTE Service

201 corporation entered into further agreements regarding the

21. exchange of converter boxes. In the "Enhanced capability

22 Decoder (Converter Box) AqreemQnt" GTE Service Corporat.ion

23 agreed to pay Apollo certain specified costs associated with

24 the installation of the converter boxes and also undertook

2S; other obligations. In particular, in paragraph 2(d) of the

2~. Agreemant, GTE Service Corporation agreed not to compete with

27 Apollo 1n the provision of video programming in Cerritos, using

28 language virtually identical to GTE's non-co~pete agreement in

7
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1 paraqraph 7(a) of Amendment No. 2 as quoted above.

2 16. Prior to November 16, 1989, neit:her GTE nor GTESC had

3 oltered experimental proqra=ming which competed with the

4 proqrammlng APollo oftered on its cable television system. At

5,
"

;8

9

19'

tha't time, two of the new cOlmlunicatlons technoloqies that GTE

Service corporation desired to test in Cerritos were video On

Demand ("VOO") and Near Video On DeJland CMNVOO·), both of which

cOllpe'te "'ith the cable television services Apollo ottered. GTE

service corporation claimed that Apollo would be benefited by

GTESC' 6 otferinq of von and NVOO servicesthrouqh increased

penetration, ~, the portion of Cerritos residents choosin9

to subscribe to Apollo's basic service, but Apollo feared that

the VOD and NVOD service miqht induce Apollo's sUbsoribers to

decline or discontinue special movie services, such as Home Box

Office and Showtime.

17. On November 16, 1989, GTE Service Corporation and

Apollo also entered into a service Agreement under which Apollo

Clgreed. to permit GTE Service Corporation to provide voe and

NVOO services in Cerritos and to perform certain services in

connection with that programming. The aqreement further

21 provided that if the provision of VOD and NVOO directly

22 resulted in a decrease in Apollo's net revenue'll per subscriber,

23 GTE Service Corporation would pay Apollo compensation in

24 accordance with a set formula,

25 18. GTE Service Corporation's provision of VOO and NVOD

26 services did in fact compete with programming offered by Apollo

27 and directly resulted in a decrease 1n Apollo's net revenue per

28 subscribar. GTE Service Corporation eventually agreed to pay

8
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26

27

28

ApollO t.o compensate Apollo for lost. revenues oaused by

competit.ion from GTESC'. VOO and NVOD servioes.

FIRST CLAIK PO. RBLIE7

19. Plaintiffs realleqe and incorporate herein by this

reference, each and every allegation contained 1n paragraphs 1

through 18 of this complaint., as though the sue were fully set.

forth herein.

20. There is and was implied in each of the oontraots

between plaintiff and defendants, a covenant by eaoh party not

t.o do anythinq Which would depri"e the other parties thereto of

the benefits of the contract. This covenant. of good faith and

fair dealing imposed upon GTE and upon GTE Servioe corporat.ion

a duty to refrain from doing anything which would render

performance of the contracts impossible and a duty to do

everything that the contract presupposed that they would. do to

acoomplish their purpose.

21. Defendants have breached this covenant of good faith

and tair dealing by (1) fal1inq and refusing to rent the excess

capacity on the coaxial cable that became available in or about

JUly 1994 at the reasonable market rent for auch excess

capacity and (2) providing video programminq to customers in

Cerritoa in direct competition with Apollo.

On or about July 29 I 1993 plaintiff was notified in

writing by GTE that an additional 275 MHz of bandwidth capacity

in the coaxial facilities would become available in 1994, no

later than JUly. GTE I however, fai led ~t\d refused to comply

with its obligation to give Apollo the opportunity to use such

increased capacity at the then reasonable market rent.

9
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1 Instead, GTE oftered Apollo the riqht to use this inoreaSed

2 capacity only upon payment of a rental rate of $95,265.00 par

J month. $95,265.00 per ~onth is not the reasonable market rent

4 for such bandwidth capacity. Defendants have used this demand

5 for an unreasonable rent to deprive plaintif~ ot the benetits

6 of the contract and enable defendants to further breach it.

7 obligations by competing- with plaintiff in the provision of

8 video proqramainq in cerritos.

9 In July 1994 defendants broke oft negotiations with Apollo

10 a.nd undertook to provide video proqralDJDing to customers in the

11 City of Cerritos in direct competition with Apollo, utilizinq

j 12 the 275 MHz of bandwidth in the coaxial cable that they refund

= .~ i 13 to rent to Apollo at the reasonable market rent. Defendants

iI ~ 14 Voluntarily filed tariffs with the Federal C01DlDunioations
,Ii u,.; t 15 Comldssion, which tariffs sought to materially alter the
:~ ..! i 16 contractual arrangement between Apollo and defendants and Which
o -• S! .117 sought to deprive Apollo of its right to acquire the exoess

z
<
-18 bandwidth Which oame available in July of 1994.

19 22. At the same ti.e GTE Service corporation terminated

20 its Service Agreement with Apollo. Despite this termination

21 and written notice that any provision of video proqramming

22 services in Cerritos after termination of said agreement would

23 breach defendants f non-coDlPete aqreements, CTE Service

24 Corporation continued to provide and is providing video

25 progra~ing in Cerritos in direct competition with Apollo.

26 Moreover, defendants proposed in their taritf appl ications that

27 GTE Service Corporation operate a video channel service

29 including cable television and enhanced video service on the

10
E,;XHU!:l/,.. A_ Page 10 of .-ri-
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1 remaininq one-half (1/2) of the bandwidth capacity not

2 allocated to Apollo and in diroct competition ~ith Apollo in

:~ providin9 cable TV service to customers in the City of

Cerritos. The actions of defendants in unilaterally and

!) voluntarily ti11ng tariff. oontaininq provisions contrary to

~; their contracts with Apollo and in repudiatinq their

"l contractual obliqations not to compete wit:h Apollo in th.

III provision of video proqraJD.1llinq in the City of Cerritos breached

91 the covenant of qoOd faith and rair dealinq implied in aach of

let the contracts entered into by and between plaintiff and

19

20

21

22

defendants •.

23. Plaintiff has performed all conditions, covenants,

and promises required by it on its part to be performed. in

accordance with the tel"1l1S and conditions of each of the

oontracts.

24. As a result of defendants t breach of the contracts,

plaintiff has incurred damages and will incur damages in the

future in an amount not presently ascertained, but

substantially in excess of the minimal jurisdictional limits ot

this court.

SECOND CLAIK POR RBLIEP

25. Plaintiffs reallege and incorporate herein by this

23 reference, each and every allegation contained in paraqraphs 1

24 through 24 of this complaint, as though the same were fully set

~5 fo~h herein.

26 26. On March 4, 1987, the city of Cerritos, California,

21 enacted an ordinance granting Apollo a non-exclusive contract

28 for the con5truction, operation and maintenance of a cable

11
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1 cotD2llunication systeJll tor the city at Cerritos. Plaintiff had

2 and has a reasonable expectancy o~ economic qain from operat.inq

:3 a ~ull 78 channal cable television system and providinq cable

'. television services to the residences and businesses within the

15 city of Cerritos, California, without competition from

IS defendant•.

'7 27. Defendants GTE and GTE Service Corporation have

I[J engaged in concluct with the purpose, intent, and actual e~~ect

~~ of interfe~inq with plaintiff's relationsh1p with its present

110 and tuture customers in the City of Cerritos in that defendants

11 have prevented plaintiff from offering a full 79 channel cable

o: 1:2 t.elevision service and defendants are presently competing with

i I: 13 plaint.itf in the provision of video programmlnq and intend to...
" cj ! I ;i1.' compete with plaintif~ in the future.

"CuIi!21 !5 28. Defendants knew of the relationship existing between

=: Il~5 plaintiff and its present and future customers in the City or
o B
; 3 1'7 Cerritos and defen<1&nts knew that its aotions as herein

z
~ ll! described would interfere with the plaintiff's reasonable

1~~ expectancy of economic gain ~rom these relationships.

29. As a proximate result of defendants' conduct,

21 plaintiff has suffered damages and will suffer damages in the

2:Z future in an amount presently unascertained but exceeding the

2:} minimum jurisdictional limit of this court.

30. The acts of defendants, as herein described, were

25 willful and oppressive and malicious. Plaintiff is therefore

21) entitled to punitive damages.

2 ~7 '1'1I:IRD CLAIM POR RELIEP

2n 31. Plaintiffs reallege and incorporate herein by this

12
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1 ret.rene., eaoh and every all.qation contained in paraqraphs 1

2 'through 30 ot this cOllplaint, aa thouqh the same were tully set

3 forth herein.

4 32. On or about June 29, 1993, plalntif~ was notified in

5 writing by GTE that an additional 275 MHz of broadcast capacity

6 would becOSIe available in 1994, no later than July. GTE

7 offered plaintiff the riqht ot first refusal to use this

8 capacity upon its availability at a rental rate of $95,265.00

9 per Ilonth.

33. On or about October 18, 1993, plaintiff oommunicated

to GTE its formal acceptance of GTE's offer to lease all of the

exceS5 bandwidth capacity Of the coaxial facilities pursuant to

$95,265.00 per month rental figure specified in the otfer from

GTE did not ropresent lethe then reasonable market rent for suoh

bandwidth", and accordingly conditioned the acceptance of the

offer upon the parties agreement to a reasonable market rent.

position that the

Th.e wr i ttenthe terms ot the lease aqreement as amended.

acceptance communicated plaintiff's

10

19 34. An actual controversy has arisen and now exists

20 between plaintiff and defendants concerning their respective

21 r!qhts and duties in that plaintitf contends that bandwidth

22 capacity in the coaxial facilities in excess of 275 MHz has

23 become available and plaintiff is entitled to use that increase

24 in capacity at a reasonable market rent, and plaintiff further

25 'Oon~Qnds that the SUD of $95,265.00 per month is a fiqure

26 lilubstantially and materially in excess at the reasonable market

27 rent tor the excess bandwidth, Whereas defendants dispute these

28 (~ontentions and oontend that plaintiff does not have a valid

13
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1

2

3

4

5

enforceable contractual right to use the excess bandwidth

because plaintiff has refused to llqree to lea.se the exceas

bandwidth at a monthly rental of $95,265.00, which defendants

contend is the reasonable market rent tor the excess band~idth.

35. Plaintiff desires 8 jUdicial determination of its

6 riqhts and duti.s and a declaration that it has a valid

7 enforceable contractual riqht to lease the exceQS bandwidth at

8 a reasonable market rent.

9

1.0

36. A jUdicial declaration is necessary and appropriate

at this time under the circumstances in order that plaintiff

may ascertain its riqhts under the lease aqreement as amended.

WHEREFORE, plaintiff prays judgment as follows:

1. For a declaration that bandwidth capacity in the

coaxial facilities in excess of 215 MHz has become available

and plaintiff is entitled to use that increase in capaoity at

a reasonable .arket rent;

2. For d~aqes aooordinq to proof:

3. For exemplary and punitive damages in an amount

19 sufficient to deter defendants from engaqinq in similar

20 tortious, malicious and oppressive conduct in the future:

21

22

23

4.

5.

6.

For reasonable attorneys fees;

For costs of suit herein incurred; and,

For such other and further relief as justice may

24 require.

25 SMITH, HELENIUS iii HAYES

26

21

28

By:
==--=~~~~-----~-CARL E. HAYES,
Attorneys for Plaintiff
APOLLO CABLEVISION, INC.

14
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2

3

I am employed in the County ot San Luis Obi.po, State ot
Calitornia. I alll over the aCJe ot 18 years and not. a party to the
within act.ionl my busine•• address 1s 1880 Santa Barbara street,
San Luis Obispo, calitornia, 93401.

On January 19, 1995, I ••rved HOTtCl or IOTIOB AID KgzXQI
5 lOB LIlt" '1'0 I~LI P J.JCIIUp MJ) sve'LIJQDf':AL COJ(PLlIftl

KlJlQBMPYH or mInI AND AUDOBI'!'I!S II SUPpoRT 07 MOTIOI on the
6 interested parties in this action by placing a true and correct

copy thereof enclosed in a sealed envelope addressed as tollows:
'7

Douglas H. DeElllS, Bsq.
Ii PILLSBURY MADISON , sumo

At.torneys at Law
!~ 725 South Figueroa St.reet

Los Angeles, CA 90017
10

11.

19

20

21

22

23

C (By Mail) I deposited such envelope in the mail at San
Lui. Obispo, california. The envelope was mailed with postaqe
thereon fully prepaid.

)( (By Kall) As tollO\ls: I am "readily tamiliar" with the
firm'. practice of collection and processinq correspondence for
mailinq. Under that practice it would be deposited with the u.s.
Postal Service on that same day with postage thereon fully
prepaid at San Luis Obispo, California, in the ordinary course of
business.

}i (By overnight l)e11very) I deposited such envelope in the
Federal Express depository at San Luis Obispo, California. The
envelope was sent with delivery charges thereon fully prepaid.

o (By Personal serviae) I caused such envelope to be hand
delivered to the offices of the addressee (s) shown above and
indicated by an asterisk (*).

o (By 7a081.11e) I caused each document to be delivered by
electronic facsimile to the offices listed above.

~ (State) I declare, under penalty of perjury, under the
laws of the State of California, that the above is true and
correct.

C (Pederal) I declare that I am employed in the office of
24 a member of the Bar of this Court at whose direction the service

was ~d.••
25

Executed on January 19, 1995, at San Luis Obispo,
26 California.
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28
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CARL E. HAYES, ISQ., '71141
SMITH, HJ:LBJfmS , HAYES
A Law Corporation
1880 Santa Barbara street
P. o. Box 1446
San Luis Obi_po, CA 93406
(80S) 544-8100

JaCHABL P. PADDtJf
GARDNER, CARTON , DOUGLAS
321 N. Clark str••t, Suite 3400
Chicago, Illinoi- 60610-4795
(312) 644-3000

Attorneya for Plaintiffs APOLLO
CABLEVISION, INC.

SUPERIOR COURT OF THE STATE OF CALJ:FORNIA

FOR THE COUNTY OF VENTURA

CASE NO. CIV 142800
(Complaint tiled 4/7/94)

pLa.XftIn' 8
SUPPLBHBHTAL BRJZP I.
OPP08X~IO. ~ DBPBHDAHT·.
MOTXOB' ~a JtJ1)GHJ:D OR
THE PLEADINGS

APOLLO CABLEVISION, INC.,
a California corporation,

Plaintiff,

va.

GTE CALIFORNIA INCORPORATED,
• california corporation;
and DOES 1 to 30, inclusive,

Defendants.
1S11

--------------'/
20

21 x.

DATE:
TIME:
DEPT:

January 24, 1995
3:30 p.m.
31

22 INTRODUCTION

23 This brief is supplemental to plaintiff's Hemorandua ot

24 Points and Authorities in opposition to Defendant's Motion tor

25 Judgment on the Pleadinqs which was filed on December 8, 1994.

26 Concurrently with the tiling of this brief, plaintiff is

27 sQrvinq and filinq a motion for leave to file an amended and

28 supplemental complaint in this action. That motion is notioed

1
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1 tor hearinq on February 9, 1995.

~l Whil. plaintiff believe. that detendant'. Botlon tor

~I jud91llent on the pleadings or in the alternative for a stay

"k should be denied tor the reasons set forth in plaintiff'.

~j ori~inal opposition to defendant'. motion, plaintiff submit.

EI that the motion should be denied tor the additional reason that

" the amended pleadinq to be filed by plaintit! seeks recovery ot

8 money damages tor breach of contract and tor tortious

9 interference with prospect!ve eoonomic advantage, and not

10 merely declaratory relief.

1.1 As explained in plaintitf's oriqinal opposition

breaohed the contract under PCC compUlsion.

Defendant GTE has tried to mischaracterize the plaintiff's

existinq lawsuit a8 one seeking to encroach upon the FCC rate

memorandum, federal cases have consistently held that state

oourts could impose damaqes on an FCC licensee for breach of

contract, even in situations where the licensee al1eqedly

setting function. Plaintiff has denied that that is the

19 objective ot this lawsuit or that this lawsuit could have

20 any such erfect. The proposed amendment to the complaint

21 makes it clear that the gravamen of plaintiff's action is

22 one for breach of contract and interference with eoonomic

23 relationships by GTE and its subsidiary. No relief is sought

24 against the FCC and no relief is sought Which would have the

25 effect of Imposinq any conditions upon the FCC. Under the

26 authority of Regents ot Georgia v, Carroll, 338 U.S. 586, 70

27 S.Ct. 370, 94 L.Ed. 363 (1950) and Illinois Citizen's committee

28 for BrQadcasting Y, FCC, 467 F.2d 1397, 1400 (7th Cir. 1972),

2



01120/1995 15:13 8055413214 PAGE 25

1 a .tate court has jurisdiction to hear and determine the.e

:~ state law c1a1... Those cases make 1t clear that even 1n the

:) situation where the PCC orders a licensee to repudiate a

41 contract, state courts still have jurisdiction to award damaqes

5 tor that repudiation if its constitutes a breach of contraot •

•; In the language of the Supreme Court the PCC has not been qiven

"1 author!ty "to determine the val1dity ot' contracts between

!I licensees and others. If 338 U.S. at 602.

HI

19

20

21

22

23

24

25

26

27

28

Accordinqly, even it it were true, as is asserted by GTE

in its defense, that it was somehow compelled by the FCC and

federal law to take the action that it has taken, which

assertion plaintiff vigorously denies, this would constitute no

qrounds to divest the state court of jurisdiction to hear and

determine the plaintiff's claims. This is all the more true in

respect to plaintiff's damaqe claims. Defendant GTE has never

suqqested that the FCC is the proper forulll to hear damage

claims aqainst GTE and it is not sU9gested that there is any

forum to determine these clai~s other than state court.

RespectfUlly submitted,

SMITH, HELENIUS i HAYES

.~By i..-

CARL E. HAYES,
Attorneys for Plaintiff
APOLLO CABLEVISION, INC.

3
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~aooP OF SlaVICB

I aa Qaploye4 in the county of San Luis Obispo, Sta~. of
california. I all over the aqe of 18 years and not a party to the
within action; my business address is 1880 Santa Barbara Street,
San Luis Obispo, California, 93401.

On January 19, 1~95, I served PLAINTt", S SVPPLIKlJrl'AL BRIll
II O'PQSITIOJf TO DIFIlfPNf'l" 8 MOTIOJl roR JQDGMINT ON UI PLIMIBG'
on the interested parti.s in this action by plaoing a ~rue and
correct copy thereof enclosed in a sealed envelope addressed as
follows:

Douqla. H. DeeDs, Esq.
PILLSBURY HADISON , SU'1'RO
Att.orneys at Law
725 South Figueroa street
Los Angeles, CA 90017

a cay Hail) I deposited. such envelope in the mail at. San
Lui. Obispo, California. The envelope was mailed with postage
thereon tully prepaid.

')Q (By Kail) As follows: I am "readily familiar" with the
firm's practice of collection and processing oorrespondenoe tor
lIlail inC) • Under that practice it would be deposited with the U. s.
Postal Servioe on that salle day with postaqe thereon fUlly
prepaid at San Luis Obispo, California, in the ordinary course ot
business.

)Ct (By overniqht Delivery) I deposited such envelope in the
Federal Express depository at San Luis Obispo, calitornia. The
envelope was sent with delivery charqes thereon tully prepaid.

a (By Personal Serwio.) I caused such envelope to be hand
delivered to the offices of the addressee Cs) shown above and
indicated by an asterisk C*).

a (By lacsimile) 1 caused each document to be delivered by
electronic tacsiJuile to the offices listed above.

~ (state) I declare, under penalty of perjury, under the
laws of the State of California, that the above is true and
correct.

a (rederal) I declare that I a~ employed in the office ot
24 a member of the Bar of this Court at whose direction the service

was made.
25

Exeout@d on January 19, 1995, at San Luis Obispo,
26 California.

27

28

1

YYl~~
MARTHA J. GREENLEE
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1 CARL E. HAYES, ESQ., #71141
/CHRISTOPHER J. DUENOW, #167895

2 SMITH, HFLENIUS &HAYES
1880 Sai.ta Barbara Street

3 P. O. Box 1446
San Luis Obispo, CA 93406

4 (805) 544-8100

5 Attorneys for Defendant, APOLLO CABLEVISION, INC.

6

7

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF VENTURA
8

December 15, 1994
3:30 p.m.
31

CASE NO. CIV 142800

PLAINTIFF'S MEMORANDUM OF
POINTS AND AUTHORITIES IN
OPPOSITION TO DEFENDANT'S
MOTION FOR JUDGMENT ON THE
PLEADINGS OR IN THE
ALTERNATIVE TO STAY

DATE:
TIME:
DEPT:

INTRODUCTION
I

~, 1.

On or about January 22, 1987, Apollo Cablevision, Inc. ("Apollo") and GTE

Plaintiff,

Defendant s ..

vs.

GTE CALIFORNIA INCORPORATED, a
California Corporation, and DOES
1 to 50, inclusive,

9 APOLLO CABLEVISION, INC., a
California Corporation,
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M 18 California, Inc ("GTEeA") entered into a lease agreement wherein GTECA agreed to

19 ! lease and Apollo agreed to rent 275 MHz of bandwidth capacity of an underground

20 electrical signal transmission facility to be constructed in the City of Cerritos,

21 California, for the purpose of transmitting cable television signals to

22 plaintiff's customers in the City of Cerritos via co-axial cable. The lease

23 agreement as amended granted the plaintiff a right of first refusal to the use of

24 any bandwidth capacity in excess of 275 MHz. should it become available, at the

25 then reasonable market rent for such bandwidth. In or about June of 1993, Apollo

26 jwas notified that an additional 275 MHz of bandwidth capacity would be available

27 ,in 1994, and offered Apollo the right to lease this capacity at a rental rate of
,

28 $95,265.00 per month. On or about Oct.ober..: 18, 1993, Apollo communicated its

1



1

2

3

4

5

6

7

8

9

10

11

formal acceptance of GTECA' s offer but di spllted that $95,265.00 per month

represented "the then reasonable market rent" for such bandwidth.

On April 7, 1994, Apollo brought this action in the Superior Court for the

State of California seeking a declaration of its contractual right to lease the

additional 275 MHz of bandwidth capacity. GTECA responded to the complaint by:

(1) Filing related tariffs with the Federal Communications Commission ("FCC")

seeking to convert its contractual relationship with Apollo into a tariffed

arrangement (Exhibits F &G to GTECA's Motion for Judgment on the Pleadings filed

October 4, 1994 ("GTECA Motion"}); (2) Filing an action in District Court seeking

a declaration that its contracts with Plaintiff had been rendered void by the

tariff filings; and (3) Removing this state court action to the District Court on

the asserted grounds that Plaintiff's State Court claims were in reality Federal

claims arising under the Federal Communication's Act.

Plaintiff Apollo responded to GTECA's actions by: (I) Filing a petition to

reject or suspend the tariffs (see Exhibit "H" to GTECA's Motion); (2) Filing a

Motion to Dismiss GTECA's Complaint for Declaratory Relief for Lack of Federal

Subject Matter Jurisdiction (Exhibit 1 filed herewith); and (3) Filing a Motion

to Remand this Action from Federal Court to State Court for Lack of Federal

19 Subject Matter Jurisdiction. (Exhibit 2 filed herewith.)

20 While Apollo's Motion for Remand was pending, the FCC intervened in the

21 removed action and filed a Motion to Dismiss, or in the Alternative to Stay.

22 (Exhibit 3 filed herewith.) The FCC's motion to dismiss raised substantially the

23 same arguments presented by GTECA in its Motion for Judgment on the Pleadings.

24 (L<L. at 6-11.)

25 The rulings that followed were: (1) The FCC rejected one of GTECA's

26 proposed tariffs (Transmittal No 874)' as "patently unlawful" and began an

27

28

1 On September 7,1994, the 9th circuit stayed the FCC order
which rejected Transmittal no. 8741 A substantially similar
Transmittal no. 909, which applies to the disputed

2



1 investigation of the other (Transmittal No. 873, as amended by No. 893) (Exhibit

2 "A" to GTECA's Motion); (2) The District Court dismissed GTECA's Complaint for

3 Declaratory Rel ief because it raised a federal question only as a defense and

4 therefore lacked federal subject matter jurisdiction (Exhibit 4 filed herewith);

5 (3) The District Court granted Apol1o's Motion to Remand for Lack of Federal

6 Subject Matter Jurisdiction because Apollo's Complaint raised only state law

7 claims (Exhibit "N" to GTECA's Motion); and 4) The District Court denied the FCC's

8 Motion to Dismiss, ordering this action back to state court. Ig. Now GTECA seeks

9 dismissal of Apollo's action pursuant to CCP § 438 (c)(l}(B)(i) using

10

11

19

20

21

22

23

24

25

26

substantially the same arguments the FCC raised in its Motion to Dismiss, to wit:

1) Apollo's Complaint attempts to circumvent the jurisdiction of the FCC or the

Court of Appeals by improperly seeking review of or relief from an FCC order in

state court; or 2) that the FCC has primary jurisdiction because it is uniquely

capable of determining the issues in this case.

II. APOLLO'S L~WSUIT DOES NOT CHALLENGE THE LAWFULNESS OF ANY TARIFF

FILED WITH THE FCC OR CHALLENGE ANY ORDER OF THE FCC

GTECA's position in its motion is founded upon a misconception as to the

nature of Apollo's lawsuit. GTfCA suggests in its Memorandum of Points and Auth­

orities in Support of its Motion for Judgment on the Pleadings that Apollo's

action challenges the lawfulness of the tariffs filed by GTECA with the FCC.

"Apollo seeks a determination of rates and thereby
challenges the validity and lawfulness of GTECA's tariffs

the very subject of the ongoi ng proceedi ngs at the
FCC." (GTECA Memorandum 11:6-8.)

Apollo's lawsuit neither challenges nor seeks any ruling whatsoever

regarding the tariff's filed by GTFCA.

bandwidth, took effect September 12, 1994, SUbject to
27 investigation by the FCC because IlTransmittal 909 raises

SUbstantial questions of lawfulness which warrant
28 invest iga t ion. " See Exh i bit M to .GTECA' s Motion, paragraph

3.
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