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CC Doclcet No. 87-266

RM-8221

COMMENTS OF AMBlUI'E0i
ON PE II lIONS FOR RECONSIDERATION

The Ameritech Operating Companies1 ("Ameritech" or the "Company")

respectfully submit the following comments on the Petitions for Reconsideration

filed by liberty Cable Company (''Liberty Cable") and Comcast Cable

Communications, Inc., Cox Enterprises, Inc. and Jones Intercable, Inc. ("Joint

Cable Operatorsj. These Petitions ask the Commission to reconsider various

aspects of its Memorandum Opinion and Order released in the above-captioned

dockets on November 7, 1994.2

1 TheAlnlritldl~ee.r--.. DJinoiJ .... T......~:1ndiana8lllT~""..
Incxnpora-t MichIpn BIll T-.phoneCompany, The Ohio 8eII Tet.phcite ompanyand WiacOnsin IMU,
Inc.

2 Memonndum~ and Older on~ ("VDT ken OJdW')and Third Furtbt.r Notice of
Propoeed Rulemalcing ("'I'hiId Noticej, CC Docket Nos. 87-266, RM-8221, rei. November 1,1994.
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Ameritech also filed a Petition for Reconsideration of the VDT Recon

Order. The Company's Petition seeks reconsideration of the Commission's

channel capacity restrictions and its Part 69 waiver requirements. The Company

will respond to comments filed with respect to its Petition in the Reply phase of

this pleading cycle.

I.

INI'BQDUCOON AND SUMMARy

Ameritech's Petition for Reconsideration asked the Commission, inte1: Alia,

to allow any programmer on a video dialtone (VDT) platform to utilize/ on an

on-going basis, the number of analog channels that the market requires to

effectively compete with the incumbent cable operator. Uberty Cable makes a

strikingly similar argument in the main part of its Petition, and although

Ameritech disagrees with the suggestion that programmers should be required

to share all of their VDT channels, the market-driven rationale underlying

Uberty Cable's main argument deserves serious consideration. The Petition for

Reconsideration filed by the Joint Cable Operators, on the other hand, is based on

faulty assumptions and proposes a host of additional and unnecessary

regulatory requirements on VDT providers. Their Petition should be denied

outright.
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UIIIDtT'l' CABLE'S BNlJORSIMBNT OF nfE ANCHOR
PROGIAMMBR CONCEPT IS A RECOGNmON OF TIiE MARKET

RBAIJ11Ilti POI. COMHtIDlON IN ymeo PBOGRAMMING.

Uberty Cable seeks reconsideration of that part of the VDT Recon Order

which bars an LEC from allocating "all or substantially all" analog capacity on a

VDT platform to a single programmer for use by all other programmers desiring

to use that capacity.3 Uberty Cable asserts that reconsideration on this point is

necessary in order to ensure that competition emerges in the provision of video

services. According to Uberty Cable:

[t]o cunpete effectively with cable television operators, video
pt'OII'8IIUNttS using a VDT platform must be able to offer
corwumen a J'1'OIl'8IIUIUn service of at leat the 65 to 70
channels that cable systllms pr.lendy offer in most major
markets, and they must be able to do so at a price which is
comparable to the roushlY $25 monthly fee that cable
operators charge for a comparable amount of programming.4

This could be accomplished in the short term, again according to Uberty Cable,

through an analog channel sharing arrangement whereby programmer

customers are required to share up to 60 analog channe1sswhich carry

programming that aheady has proven to be highly popular.6

3 LibertyCable at 1.

4 lei. at4.-
5 !!!. at4.

6 !2.at6.
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In Ameritech's Petition for Reconsideration, the Company cited the

following examples of the channel variety offered by cable operators in the

midwest

Indianapolis, IN

Naperville, IL

Columbus,OH

Greenfield, WI

Troy,MI

Cable Opntpr

Comcast

Jones
Tune Warner

Tune Warner

TCI

37

60

77

108
120

The variety represented in these examples of actual market conditions is fully

consistent with Uberty Cable's predictions about the number of channels which

the market will demand of a would-be competitor of the incumbent cable

operator. Uberty Cable's market analysis deserves serious consideration because

one of the Commission's goals in this docket is to increase the prospects of viable

competition in the video market and that will require a package of programming

which is fully competitive with the incumbent cable operator.

However, while Uberty Cable makes an interesting market-based

argument in support of the concept of anchor programming in order to

maximize the market capability of a VDT platform with limited analog capacity,

it has not Pre8eJlted a convincing argument to support a requirement that

programmers muat share all of their channels on a VDT platform. Instead, the

market should determine the extent to which, if any, the sharing of channels is

appropriate.
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1HE COMMISSION SHOULD REJECT nIB PE11TION FOR
RECONSIDDATION FILED BY THE JOINT CABLE OPERATORS

BECAUSE rr IS BASED ON FAULTY ASSUMP110NS AND
PROPQSFS UNNECfffiABY REOUJREMENTS FOR VDT SERVICE.

In their Petition for Reconsideration, the Joint Cable Operators make

unfounded assumptions about vur platforms and propose a number of

unnecessary regulatory requirements for the provision of VDT service. This

reflects a concerted efforton the part of entrenched cable operators to delay

competition and, accordingly, should be rejected.

A. THE JOINT CABLE OPERAroRS BASE 1HEIR
PEIIIION FOR RECONSIDERAnON ON FAULTY
ASSUMP110NS.

The Joint Cable Operators acknowledge that a number of companies,

including Ameriteeh, have successfully challenged the cross-ownership rules on

constitutional grounds.1 But the Joint Cable Operators go on to assert that:

[t]hese cases raise fundamental questions about the
continuing need for video dialtone because these telephone
companies may now obtain franchises to provide cable
service subject to Title VI of the Communications Act.8

Thus, according to the Joint Cable Operators, "the original motivation for video

dialtone has largely disappeared. ''9 This assumption is unfounded.

1 .......~ c:owt..., howeva', the JointCabil Open:a cmtinue to~ that the
Calurdlibl INJuId -that UIIIphone companies do not viola.. the prosramming proh1b1t1on ....tt

JointCable Operators at 3.

8 !2.. at 3.

9 !sl. at2.
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The original motivation for a common carriage video network was the

need for competition in the video mar1cet. That is no less true now than it was

before the courts struck down the telephone company-cable television cross-

ownership ban. Indeed, cable operators in this country now have just as strong a

hold on the video market as they did in 1992 when the Commission issued its

Video Dialtone Order.tO The fact that telephone companies now are permitted

to become cable television providers in their own service areas does not mean

that video dialtone should not remain an option, particularly given the digital

switching capabilities which may distinguish VDT from traditional cable

television. Therefore, the Joint Cable Operators are wrong when they suggest

that there no longer is a need to accelerate the introduction of VDT service.

The Joint Cable Operators also assert that the demise of the cross

ownership ban means that LECs may provide video programming but only

pursuant to Title VI of the Communications Act tt The Commission has

announced that this assumption will be examined in the Fourth NPRM12 and,

therefore, it is inappropriate to argue the point now. Suffice to say at this

juncture that Ameritech believes this assumption on the part of the Joint Cable

Operators is unfounded, as well.

10T~~..eut.T~ Cnw-OwnInhip R,,'" SectIcJne 6.1.5U3.58, Secmd Jr.eort and
Order, Rec:ollUNftdatiOn to Consr-, and Second Further"Notiat of PlOpOlMId RuJemaking, 1 PCC"Rcd S181
(1992).

11 Joint Cable Operalon at 4.

12T~~-CabIe T*'iIk1ftC~Rw., SedioN 6.1.5+63.58 CC Docket No. 81
266, Poiu1h. Purthet' Notice of Pmpoeecl RuJemUing, rei. January 20, t995 ("Fourth NPRMj par. to.
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B. nm JOINT CABLE OPBRAlORS PROPOSE
UNNECESSARY REQUIREMENTS FOR VDT SERVICE.

The Joint Cable Operators argue that the Commission must limit LEC

financial relationships with video dialtone programmers and packagers.13 They

say this is especially important in those cases where a LEC provides a gateway

service. To ensure continued compliance with these new limitations, LECs

would be required to make public disclosures [and, therefore, disclosure to

competitors, including the Joint Cable Operators] detailing information about

their plans to provide a gateway and their interests in VDT programmers and

packagers. To ensure on-going compliance, the LECs would be required to make

these disclosures even after their VDT tariffs are approveci. According to the

Joint Cable Operators, this mechanism will allow the Commission to ensure that

LECs are not engaging in programming over their vor platforms in violation of

the Commission's rules.t4

However, the Commission's rules on LEC video programming were

intended to be consistent with the statutory cros!H)wnership ban.1S The courts

now have determined that the statutory cross-ownership ban is unconstitutional

and may not be enforced.16 The Commission recently authorized a LEC to

13 Joint Cable Operators at 4.

14 ~.at~7,8.

15 ~!:I:r Fourth NPRM at pat. 6.

16 y., Ameritech Corp. v. US., 876 FSupp. 721 (N.D. m. 1994).
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provide video prosramming over its VDT platform, at least on a trial basis)1 For

the longer term, the Commission has tentatively concluded that telephone

companies should be permitted to provide video programming over Title n

video dialtone platforms)8 Given these developments, the Joint Cable Operators

no longer can rely on the programming ban as a basis for their proposal to limit

the relationship which an LEC may have with video programmers and

packagers.

The Joint Cable Operators also PrOpOSe a wide ranging set of new and

unnecessary regulatory requirements for VDT service. This proposal includes

their demand for rigid requirements for Section 214 applications, Part 69 waivers,

tariff review plans and tariff filings.19 These requirements would apply to all

telephone companies regardless of the nature of the specific VDT platform or

service even though the VDT applications filed to-date "have proposed a variety

'yre-..eT.....CoapnyofViginia. Order
. • 1ftUaI'y, •

18 Fourth NP1tM at par. 10.

19 JoinH::a~.cr:= at 1; ,.17. 'llwCcr.' dDR~hIId tMtof the iNDrmatiGft which theIe

'-~oI"
,_ ", and Order, reI.
Imiary 214 Authorizatimj at par. 59.
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of system architectures with widely varying roles for the telephone companies

providing the service.'13)

The Joint Cable Operators argue that these new requirements are

necessary "to ensure that video dialtone investments are economically justified,

that telephone companies do not violate the programming prohibition and that

video dialtone costs are not impoeed on captive telephone ratepayers.''21

However, the current Section 214 process is designed to ensure that VDT

investments are economically justified and, in fact, the Commission already has

evoked that process to satisfy itself that certain VDT investments are

economica1.22 Moreover, the Part 69 waiver process was intented to be the

vehicle by which the Commission could examine proposals for additional rate

elements not defined by the Part 69 rules; detailed examination of cost recovery

falls within the scope of the tariff review process, not the Part 69 waiver process.

In addition, new requirements cannot be justified on the basis of the

"programming prohibition" because the cross-ownership ban prohibiting

programming has been struck down on First Amendment grounds and may not

be enforced. New requirements are not needed to ensure against VDT cost

subsidization by basic telephone service because that issue already is addressed

20 Joint Cable o.,..ton at 2.

21 ~.at3.

22 AII*'ited\ Section 214 Authorizatim at pus. 43-51.
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by the accounting conditions and tariff process which the Commission has

prescribed for VDT.23

Moreover, the Commission already has determined that "the extent to

which the states in which the [VDT] service is proposed authorizes competition

for local exchange services is one of the factors which we [the Commission] may

consider in the Section 214 review process. ''24 Since this review must be

undertaken on the basis of the specific terms and conditions of a particular

Section 214 application, the Commission should decline the Joint Cable

Operators' invitation to specify now exactly how this local competition factor

will be weighed in the Commission's Section 214 review.25

In sum: the new requirements proposed by the Joint Cable Operators are

not necessary to Promote the public interest; rather, they seem designed to

promote the interest of incumbent cable operators who seek to delay competition

from VDT providers.

IV.

CONCLUSION

For the reuons stated in these comments, the Commission (a) should give

careful consideration to the market-driven rationale underlying Uberty Cable's

endorsement of the anchor programmer concept, but should not require any

23~~ J!l.•t ..... 57-40. A. the CoImniIIicn has ncMd. in additkxt to uncia' price Np1ation at
theliiIiiiI ....AIMritIIch now is NpIatIId unct.r. prim cap in aU fly. of the in its .-vice area. (id.
at In. 127) theNby ftlducinl even fwther any incentive to mpp in ClOI8-5Ublklization.. -

24 Amertt.ch Section 214 Authorization at par. 55; VDT Recon Order at par. 142.

2S Joint Cable Operaton at 12-13.
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mandatory channel sharing arrangements, and (b) should reject outright the

Petition for Reconsideration filed by the Joint Cable Operators.

Respectfully submitted,

7??/oh~-~~~
Michael J. :Karson
Michael s. Pabian
Attorneys for Ameritech
RDom4H88
2000 West Ameritech Center Drive
Hoffman Estates, IL. 60196-1025
708-248-6082

February 9, 1995
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I, Linda J. Jeske, do hereby certify that copies of the foregoing

Comments of Ameritech on Petitions for Reconsideration were sent via first

class mail, postage prepaid, this 9th day of Feb., 1995 to the parties of record in

this matter.
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