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GARY E. WILLSON
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in Calistoga, California

TO: The Honorable Edward Luton
Administrative Law Judge

DOCKET FILE COpy ORIGINAl

JOINT REPLY TO MASS MEDIA BUREAU'S COMMENTS ON
JOINT REOUEST FOR APPROVAL OF SETTLEMENT AGREEMENT

The Bureau in its Comments approved every aspect of the proposed Joint Request for

Approval of Settlement Agreement except for one integral part -- the agreement between Gary

Willson (Willson) and Moonbeam, Inc. (Moonbeam) which provides that, in exchange for payment

of$143,000 Willson agrees not to apply for, buy or operate a station within the 1 mv contour of the

Calistoga station (hereinafter the "Noncompete Agreement"). The Bureau opposes approval ofthe

Settlement Agreement, "because the noncompete agreement would provide Willson with considera-

tion in excess of that permitted by Section 73.3525." Comments at 2. The Bureau concludes that

the independent valuation of the Noncompete Agreement based on the appraisals provided by Mark

Jorgenson and Americom are not reliable to establish the value of the Noncompete Agreement

because the appraisals are "based on speculation or bald assertions." Comments at 2.

The Bureau's position is unfounded based both on the law and the facts. The Bureau cites

Nirvana Radio BroadcastiUi Corporation, 4 FCC Red. 2778 (1989) for the proposition that the FCC
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does not favor noncompete agreements. ~ Bureau Comments at n. 1. In Njryana, the Review

Board approved a covenant not to compete. One of the two mutually exclusive applicants for a new

FM station in Christiansburg, Virginia agreed to dismiss its application in return for consideration

which included a covenant not to compete in the amount of $102,500. The term ofthe covenant not

to compete -- five years -- was two years longer than the term contemplated by Willson and

Moonbeam; and the geographic area, including Christiansburg and Blacksburg, Virginia is larger

than contemplated by Willson and Moonbeam. The Bureau concluded that the agreement was

acceptable because it was "reasonably limited in duration and geographic scope." ld. at 2779. Since

the Willson/Moonbeam Noncompete Agreement is even less restricted, it follows that it too is

reasonable. ~ iJlm James U. Steel, 4 FCC Red. 4770,4703 (1989Xsettlement agreement providing

for a covenant not to compete for a seven-year period and a geographic area extending 25 miles from

St. Simon's Island approved).

Approval ofthe WillsonIMoonbeam Settlement Agreement does not violate Rule 73.3525.

The Bureau opposes the Agreement because "it would result in Willson receiving monetary

consideration in excess ofthat permitted by Section 73.3525 ofthe Commission's rules." Comments

at p. 4. The Bureau, however, misinterprets the rule. The rule excludes agreements from the

limitation ofordinary and reasonable expenses if they have an independent value. The Rt(pOrt and

Qnkr adopting the rule, Settlement AiJWllleIlts AmonK Applicants for Construction Pennits, 6 FCC

Red. 85 (1990), mgg, 6 FCC Red. 2901 (1991) specifically allows settling applicants to submit

ancillary agreements, "[S]ettling parties are required either to submit any ancillary agreements they

have made, such as consulting agreements, or to certify that these to not exist." ld. at p. 87. The

Commission clearly contemplates, and has approved, settlement agreements where the total
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contemplated consideration is in excess of the reasonable and prudent expenses of the dismissing

applicant. Its only concern is that there be a legitimate, independent basis for the consideration paid

pursuant to an ancillary agreement such as a noncompete agreement or consulting agreement and

that the agreement is not a ruse to elude the compensation limit. Texas Teleyision. Inc., 91 FCC2d

1043 (Rev. Bd.), mod on recon, 91 FCC2d 1047 (1982); rev den., FCC83-95 (released March 9,

1983); Yenton Corp" 90 FCC2d 307 (1982).

Willson and Moonbeam have provided a reliable, independent basis for establishing the value

of the Noncompete Agreement. l Mark Jorgenson, a media broker with Jorgenson Broadcast

Brokerage with extensive experience in media valuations, values the fair market value ofa three-year

noncompete agreement involving Gary Willson in the Santa Rosa market between $120,000 and

$180,000. Americom values the Noncompete Agreement at $140,000. Both Mark Jorgenson and

Americom have established their qualifications as experts and have detailed a methodology for

arriving at their respective valuations. The Bureau, without any corroborating evidence, shoots

down both appraisals as "based on speculation or bald assertions." Comments at 2. Ironically, the

only basis for the Bureau's conclusions is pure speculation. The Bureau offers no expert opinion to

disprove or undermine the two appraisals provided by Willson and Moonbeam.2 The Bureau does

not dispute either appraisers' qualifications or experience. The appraisers have explained their

1 Counsel for Willson and Moonbeam met informally with Bureau counsel before the
Settlement Agreement was filed with the FCC. Bureau counsel suggested, and undersigned
counsel agreed, to submit an appraisal of the Noncompete Agreement.

2 Mr. Jorgenson's valuation is conservative. For example, he is projecting $600,000 in
annual revenues although two stations recently sold -- one a Class A and the other a B 1 -- had
estimated annual revenue of $1.5 million each. Jorgenson appraisal at p. 5.
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methodology as well as the valuations, are clearly qualified to provide an expert opinion. Their

conclusions are entitled to full credit.3

In response to the Bureau's claim that the appraisals are not reliable to establish the value of

the Noncompete Agreement, Willson and Moonbeam have obtained the letter opinion of William

Redpath, CPA, ASA, CFA and Vice President of BIA Consulting, Inc. Mr. Redpath, who is an

experienced broadcast appraiser, having valued many noncompete agreements, is in basic agreement

with the methodology and conclusions of the appraisals submitted. ~ Exhibit 2. He concludes,

based on a conservative analysis, that the value of the Noncompete Agreement is $187,000.4 He

points out that 1994 gross revenues for two of the three Class A radio stations in the market are

estimated at $3 million and $1.5 million. Mr. Redpath also notes that Mr. Willson's extensive

broadcast experience and familiarity with the Santa Rosa market are particularly relevant to a smaller

market like Santa Rosa where a greater percentage of the sales are based on personal relationships

and contacts.

This is not a contrived arrangement. Gary Willson is a highly experienced, capable and

proven broadcaster with numerous business ties within the Calistoga station's service area. He has

been involved in broadcasting for over 35 years. Mr. Willson has had extensive broadcast experi-

ence beginning in 1947. His experience includes the ownership, construction and operation of

KIOY-FM, Hanford/Fresno, California from 1976 to 1981 which, within one and a halfyears, was

3 The Bureau faults the noncompete appraisals as subjective, unlike appraisals of
stations. As noted by Jorgenson, however, "subjective judgment also plays a part in radio station
appraisals, as there is no way to absolutely quantify various programming formats or the quality
ofperformance ofvarious operators managing the same assets." Jorgenson Appraisal at p. 5.

4 Mr. Redpath values the Noncompete Agreement at $187,000 but discounts it, based on
present day value, to $142,246. However, since the Noncompete Agreement calls for payment
over three years, the nondiscounted value of $187,000 is the more appropriate comparison.
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rated number one in a 27-station market. Mr. Willson is also very familiar with the Calistoga-Santa

Rosa market and has been for a number ofyears. He has owned businesses like Sparkle Plenty Auto

Detail Shop, Speed-Dee Wash, and low income residential property in the Santa Rosa area from

1987 through the present. He is a member of the Santa Rosa and Hispanic Chamber of Commerce

and has subscribed to the Santa Rosa Arbitron Rating Books since 1991. A more detailed

description of Mr. Willson's familiarity and connection to the Santa Rosa market is attached as

Exhibit 1. The Calistoga station is in his backyard. Mr. Willson represents a very real economic,

competitive threat to the Calistoga station. The money paid pursuant a Noncompete Agreement is

intended to eliminate the very real economic threat that a competing facility owned or operated by

Gary Willson poses.

Settlement Agreements are favored and should be encouraged. ~ Texas Teleyision, Inc.

.mJml. at 426 ("[T]he Commission--and the law generally--firmly favor settlements.") It is

respectfully requested that the Joint Petition for Approval of Settlement Agreement be approved.

Respectfully submitted,

GARY E. WILLSON

GAMMON & GRANGE, P.c.
8280 Greensboro Drive
Seventh Floor
McLean, VA 22102-3807

HALEY BADER" POTTS
4350 North Fairfax Drive, Suite 900
Arlington, VA 22203-1633

February 24, 1995

BY~c1fi~A. W Fitch
HisA orney

MOONBEAM, INC.

By &e.- JJu..J /~
Lee W. Shubert I

Its Counsel

[K:\OO68\REPLY.AWF]
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EXHIBIT 1

GARY E. WILLSON

FAMILIARITY WITH THE CALISTOGA-SANTA ROSA
CALIFORNIA MARKET COVERS A LONG 'RIOD OF TIME

Since 1981, Mr. Willson has had a first hand, working knowledge of the Calistoga-Santa

Rosa market. He and his wife shop and dine in the area on a regular basis as it is like a suburb to

the them. It is an easy freeway drive of 30-40 miles from the Willsons' home. Even prior to that

time, from 1966 to 1976, as an account executive at KRON-TV, San Francisco, Mr. Willson had a

day-to-day knowledge of the market. Santa Rosa-Sonoma County is part of the San Francisco 11­

county ADI television market and was included in Mr. Willson's sales territory.

OWNER-DEVELOPER OF 12-UNIT LOW INCOME RESIDENTIAL PROPERTY

1992-Present In 1992, Mr. Willson purchased a low income development known as Sandy Point
4 on Dutton Avenue, Santa Rosa. He is involved with his Hispanic tenants, manager
and handyman whom he meets with on a regular basis. He has spent a great deal of
time at the project as he has been rebuilding and remodeling most of the homes. He
was worked with the County and civic leaders and local bankers and mortgage
lenders regarding future development of the property.

OWNER-OPERATOR OF SPEED-DEE WASH

1987-1994 Even though Speed-dee Wash was an unattended store, Mr. Willson was there at
least two times a week servicing the store's needs and customers He was very
involved in the community and with advertising people.

OWNER-OPERATOR OF SPARKLE PLENTY AUTO DETAIL SHOP

1987-1988 Mr. Willson personally operated the company on a day-to-day basis, purchasing
advertising from the Press Democrat and KZST-FM. He was very involved in the
advertising community. During this time, he worked on a direct basis with most of
the automobile dealers on Santa Rosa's auto row, which was across the street from
the shop.

MEMBER OF SANTA ROSA AND mSPANIC CHAMBER OF COMMERCE

1992-Present Mr. Willson attends many meetings of chambers and has many acquaintances
through their activities.



PERSONAL KNOWLEDGE OF RADIO MARKET

1991-Present Subscriber to the Santa Rosa Arbitron Rating Book.

1985-Present Mr. Willson also reads the Press Democrat and Gazette published in Santa Rosa. Mr.
Willson watches KFTV, Santa Rosa, as it is Marin and Sonoma Counties only TV
station.

BROADCAST ExpERIENCE

ACCOUNT EXECUTIYE FOR ADVO SYSTEMS

1985-1986 Territory included all ofMarin and Sonoma Counties for the nation's largest direct
mail company. Mr. Willson made calls on various Santa Rosa advertising agencies
and clients selling direct mail advertising. Stanley Steamer and Cattlemen's
restaurants were two ofMr. Willson's biggest advertisers.

BROAPCASTBROKBRANDCONSULTANT

1981-1985 Studied and visited the market on a regular basis and had many discussions with
station owners in the Santa Rosa market about selling their properties.

BRQADCASTBROKBR&CONSULTANT

1981-1985 Belyedere & Sao Rafael. California;
As a broker, represented radio stations in California, Oregon, Idaho, Iowa, Hawaii
and Texas. As a consultant, represented owner in construction ofnew AM station
in San Luis Obispo. Advertised extensively in Broadcasting Magazine.

PRESIDENT. GENERAL MANAGER & STATION OWNER

1976-1981 IGOY-FM. HanfordlFresno, California;
Planned, built, fInanced and operated from scratch, one ofFresno's most successful
radio stations, KIOY became Number 1 rated, in a 27-station market, after being on
the air only a year and a half. Personally directed a staff of 20 people. Developed
creative, new format, programming and music sweep ideas that are still used in the
market today.

ACCOUNT EXECUTIYE

1964-1966 KXTV-TV, Sacramento, California;

1966-1976 KRQN-TV, San Francisco, California;
One ofKRON-TV's most respected account executives. Serviced major account list,
called on top advertising agencies like BBDO and J. Walter Thompson. Accounts
included PG&E, Coca-Cola and Standard Oil.



ACCOUNT EXECUTIVE

1958-1962 KGMS, KXOA and KROY, Sacramento, California;
One of the highest billing salesmen at KXOA and KROY.

SALES MANAGER

1958-1962 KRQY. Sacramento. California;
Full charge of five-man sales department at Number 1 radio station in market.

AIR PERSONALITY

1947-1958 WEXT, Royal Oak; WLDM, Detroit; WSDC, Marine City; WTTH, Port Huron;
WTAC, Flint; WSGW, Saginaw; WKMF, Flint, Michigan.
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February 24, 1185

A. Wray FItch, III, e.q.
o.mon • Gr-.... P.C.
AtIDIMya at Law
..... FIoor
........-.00..
Mol ••n, VllgInIII 22102-3107
(701) 781-8000
(708) 781-502S-F8CIIIm1e

Dear Mr. FItGh;

~nt to your ,....... t have nwlMTJed ..non~.......... valuatian8
done by Amertcom "-do ........ Inc. -.d MIItt JoIgenIan~ to the propc••d
..atement agreement~., Mr. Gary E. WIIeon and Moonbeam, Inc., MM Dockat
No. 93-42.

'have been ..,.v-t IIy 8IA CoMuIing. Inc. (tlDnMrIy IIfwdcut 'nv..ement
Anatyats. Inc.) ...~ 1115 ... have petfarmed hundt_ of·_ matket
vakIaIIona and tax .""".11. liiio known ..~ price alfocattons. of radio W1d
t8levi8fon statloM. During" work, I have vllUed rMnY non-oompetllton agreements
b8twMn ...... Ind~ of~tingpropet1Ies. They a... common attachments
to pun:m- ag"""" in raclo and ,.,• ..-on tranMeIIon. and a pottIon of the
pl.l'Chue price. or a ....._ amount in addition to the pun:hue price for the other
aseets btMng sold. is aRocated to them. My quaHftcatlons ara attached to this letter.

I
I think there ant .1.,..III of boll 1IJIrQ_. thaI are accul1lte and wefl1hought out.
but would .. to add ., ......, peNIpeCIMt on the ,... of the valuation of this
~ ..........11. It II my .......ndng that the non-compe1tIIon
•••nwnt 00fI1p_ Mr. wtIIon to not own or operate a rado station In the Santa
ROM radio "..... for • period of .... (3) yeata after Moonbeam, Inc. atarts the
opttalkWl of this CIu8 A PM radio staIIon In 0eW0ga.

s..ta Roea, c.INomia Ie • ImIIII to I'MCIum ... nIdIo nwtcet, ooneiuting of only
Sonoma CounIy, c.IfomIa. The rna'" Is cunwntIy t'IInklld 112th IIIrgINIt of 283
A~ rado .".,.... and .. a popu.llcn of 418.&00. according to BIA
Publlcallona·" r. In ... '., FIrIt EcItion. a commonly uNd _nmce book
in the broedc"", 1ndI.I*y. AIIIo IKlCOidlhlJ to that publlcaton, projected gross radio
revenues In the market for 1995 .'10.4 mfIion.
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A. Wray FIlch, III. E8q.
February 24, 1996
Page 2

laM r. 10 ea. 1M: AlIt EcIIon, ....III ntn. 1114... nMnU88 for
KRIH(FM), .......d to stuwr~ CIsIIImia. .. "000. ThIB 8IIIIIon recently
signed on-""'" Mel AIIIIIIan _ 2 d .. 12+ (twet.le~ of..
..-t alder). which oorw'" to • a.K atloln to IOGIII oomme",::iaI ....
.... aflwliltlnlng to nor.-oomen WId out-of-mark8t commerofat
statton. ant remcMMf from the .

While c...-.. Ie .... 15 ,.,.. cia.. Rosa. ....1Iown 1117 mu.=CIMDgL "*ntL_".Ollll.' a... It &l&Iluo1 wi! almo&t
.. CMt a ower RoIa 11do...- wit .

KA8 ). I thif* It Ie ., to ,...,. for.. 0 CIIlIe A FM
............ at f!5OO,OOO In .. fInII~ of ..,.aon. wilt In inert•• to t750.ooo In Is
8800nd~, and to tIIO,oao in .. thIni~ fA ..,.aon.. r 1110 II':18.
First Ec:IIIon,'" "',1MId 1..aro-""'" 01-'000,000 and $1,500,000 for
the other two aa. A radio _lions in the m...... 80 I think It..- rewnues
projection. ant rMfletio and. perhape,~.

The abiIly of and ... 0fIPCI'lUI1IY for Mr. WIIn" to campItIln the Santa FIo8a rwIo
n.e.t is not an empty ..... He ' hie .... in .......'9 In 1947, hu held
many dIffenInt manIIglIIMnt .-.d pa••ana In 1M 1nduIIry, including tIIdng a new
radio atatton In FNenO to the top audIsrIa In IwI118ltcM wII1tn .tgtatMn (18)
monI1s of the stillion on-thHr In ttw mid-1970'8. He.-o pos...... great
knowledge of tM R-. radio 1'MItGII. Thent is cunwJlly a DocIaIt 80-90
alfocation for 93.7 mIglIhertz (MHz) for a new aa.. A ...,., to be IIcen8ed to
SebastopOl. .Mr. Wlleon could acquinI." ooMtruclion petmIt of that atatIon and put it
on-the-air or buy another station In 1118 markat. wtIhout the non-compelllon
agreement.

He would aI80 IIc8Iy be an ...... 00fI\Pdl0r, gtven hili prat••slOMI p.-..nca In the
sna RoIa ..... for the IIIIIt thirtIIM (18)~ Ind In ftOIIwnO~ for the put
35 or more ye8I8. 8ft , r8dio tend to have time ~ more on
the ... or ,MItt NI8ItNty" emptt on ...tIone' audltnoe
8haree "'an In the radio....... 111. woufd benefit Mr. WIIt80n and make
hW'n • more efrecIIve oompetIIor.

Bec8uae of the ifttMtIIbIe nature of non-coIIIpIIIII the valuation of them
is Inher1M'1tty ..... in nllUnt. 1M Y8Iue aI ment~Id tNt the prtI••nl
value of the •• _d Inc taw..wi MCN8 to MoanbMm. Inc. by Mr.
WII8on'. excIueion from .. s.naa I1ldo for the tnt "',.. Y'*8 of this
new etaUon's apMlIon. I think .. 10% of AWem* .....,... macIt by Mr.
Jorgenson .. very 1'MeOnlIbIe. That m.n8 ttwt $80,000. $75.000 Mel _,000 in
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A. Wfay F~, Ill. E8q.
FebruaIY 24, 1986
PageS

sn- .......... for .. ,., PM ...", would be to the non.-compell:lon
......-rwt witt Mr. W"on. .........., api'*-, IV • tbc«I 001I bu8In••••
1IWefont the Inc,..,."" ahouId be to adwt""Ig ....acy
8nd oonllTll••law.. '''' ulln_d at 15% of
gra.~, whIah ..... '42,SOO, *750'" ..,710 01~ operating
prall In the .......~ of ot**'"" to ..~ agrw-.nt.
When 1hoee figu,.. are prI••I'd ....... to ... lId day of the~
agl88nwrd, they un to 11..,241. wNah ..~ to.....of "48,000 for the
non-oompetftton ""lmeN1O which Mr. WIIIioIt and Moonb..-n, Inc. h8v8I1QAHId.
a••d on this .,.,... the "41.000~~ value appears
....-onabIe.

"Iamy ........thII~ ,...,IMy............
aIIocaIed between 1ft and m% or. til ida ln. JUd- plica~.
have aile .... an ..... of non-oan....n app...-d In Paul
KIgIn AeaooIId••, Inc.'a,,-' 1 S? 00taMr 31. 1 ., the acepIIon of
one year In whIah 1M,............., non~~
8IIocIdion P8tww..... ,...ed tMIlwMn 11% _ 20% hm1. thtouth ,. In raclo
IItatton tran.cIoM. Ge.n!he WIIuIIIIon of.. new r8CID alation In bola the
Amerlcom and Jorgsneon 1PPfBIeIIe, 1M .... of '143.000 for the non-eampetition
agreement between Mr. \\W8on and Moonbeem, Inc. Is quite reasonable.

~~
WJ-... Aedpalh, CPA. ASA. CFA 1
Vioe PNlIdent )

I
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... •••nt..... a.. "....
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1 $500,000 _,000 $42,SOO .,124

2 750,000 75,000 83.750 49,734-

3 8!SO,OOO 95,000 80.750 55.987

S142,2~

~,
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QUAUIIEA"'"
OF

WILUM ......·-ATH, CPA. AlIA, CFA

Will ia VIee PIwd_t BIA CcmIakiq (BlA), formerly BnJ t
1:4 ......,.., _ Pn.iIr. Of.- (I'OK), alnaneial COMaltiDI'
.. 'Yalaatlm Ira wi. 1111 ill fA 'brMdcut.iDc, cable, ad
related .................., at .t DtatioaI 1br ~dol\I
cJiIIItI. In.,••__ to the ,., BIA CaaIJalti1II ,.....
.........,. .......... ILppI ,.. .. GeD8ra1 BII=-~. Prior
to .ioiDiDr BIA in 1885, Mr. Reclpatb WM • SeDior FlDaDcial AnalyR with NBC in
New York.

He hu a van.cl .....-...ct iJ1 brHdeutIa'll .....wca...... _ air pencmality at
WPIN<AM)"WIDIQ(ftI),· PiDcUay, Ohio, ad WGTC{AMYW'I'l'8(I'M>, BlooJDiDPm,
1Ddi.a. He wu abo emplo,.elu a pIl"t-tbae eagiDeeI' at Wl'JU(l1'M), BlooJDiDBton,
lacHana.

After co.p~ hia Imu1 ....... Mr. Redptltb wu a staff auditor iD the
Cinoinnati~ tilArthur ADdeneD • Co. frvm 1_ to 1982. SubHqwrnt to that,
he ..A8eWaot P'bIaacial :II...... ofWISB-TV, lDdiuapoHs, for one;veU- After
that, he joiDed the 1Dtema1 Audit o.,artwaeDt at ABC, where he worked on
J1U1Dftrou* audita, iDcludiDI thcMte of 'WXYZCAM) (now WXY'!'>, WRIFCFM> and
WXYZ<TV>, Detroit. In 19&&, he took the position with NBC.

Mr. Redpa&h baa bee iDvolv.t b1 HV8I'A1 mattei'll of litiption involving valuation
_ .. and baa deIIDsIId. intaJlliWa ... valuadoa. be&re the IDterul Revenue
Semoe. He bM a1lthond artt" for tha JIC!.II..lJIImI and other profe..iona!
joumala 011 iIltanPNe .... valuation. He has allO teetifted in state courts and
United Sta_ 'BaDkru.ptey Court on valuatiOD JUtteD.

Mr. Redpath ....... biB SA... ia Ioecaaic:s aDd Political Science from J"dixa

Uai,." aDd ..M.IU. tiaD 'De JIII- 'I. I(Cltn.- H. is a c.rtifiecl Public
~tllDt, ...at.....1_all tile0............ ofVqiGia, 1981. Be it
a memIw of..MII'IeaD IDItttute ofCwtiW Public Aa:ouD1:aDta aacI the VirliJlia
8eI:iety ofCPA'l. ill _ AaUedibld SeDior AfpI_11' (AM) iD ".all. Valuatbl with
the Americu Society ofApprai8er&, and is a CharteNd Financial Analyet (CPA>.
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I, Janet Shih, in the law offices of Gammon & Grange, P.C., hereby certify that I have sent

this 24th day of February 1995, by first-class, postage prepaid, U.S. Mail, copies of the foregoing

JOINT REPLY TO MASS MEDIA BUREAU'S COMMENTS ON JOINT REQUEST FOR

APPROVAL OF SETTLEMENT AGREEMENT to the following:

* The Honorable Edward Luton
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W., Room 225
Washington, D.C. 20554

Robert A. Zauner, Esq.
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Lee W. Shubert, Esq.
Haley Bader & Potts
4350 North Fairfax Drive
Suite 900
Arlington, VA 22203-1633

(Counsel for Moonbeam, Inc.)

* By Hand


