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February 23, 1994

Mr. William F. Caton
Acting Secretary ~~I'\
Federal Communications Commission ~~

1919 M Street, N.W. - Room 222 ~_ 4'};,. 1V~~
Washington, D.C. 20554 ~ .~'1 V

RE: Ex Partej:ODlll<:t - PR Docket NOS,,",~
~-106, 94-108 and 94-110 -- ~~...

Preemption of State RC&U'ation of CMRS "Y '""

Dear Mr. Caton: DOCKET FILE COpy ORIGINAL
On Wednesday, Febroary 22, 1994, Mr. Steven W. Hooper, President and CEO,

McCaw Cellular Communications Inc.; Mr. Arnold C. Pobs, Chairman, President and
CEO, CommNet Cellular Inc.; Mr. Peter P. Bassennan, President, SNET Mobility Inc.;
Mr. Robert Johnson, Jr., Regional Vice President, Washington-Baltimore Region, Bell
Atlantic Mobile; Ms. Eva-Maria Wohn, Director-Regulatory, United States Cellular
Corporation; Mr. Phil Forbes, Director of Regulatory/Legislative Affairs, GTE Personal
Communications Services; Mr. Thomas E. Wheeler, President and CEO, Cellular
Telecommunications Industry Association (CTIA); and Mr. Brian Fontes, Senior Vice
President for Policy and Administration, CTIA, met with Chairman Reed E. Hundt and
Ms. Ruth Milkman of the Chainnan's office; Commissioner James H. Quello and Ms.
Lauren J. Belvin and Ms. Maureen O'Connell of Commissioner Quello's office; and
Commission Andrew C. Barrett and Ms. Lisa B. Smith, Ms. Virginia Marshall and Ms.
Kim Rosenthal of Commissioner Barrett's office. The discussions concerned the
proceedings regarding state regulation of CMRS, and expressed positions as previously
fIled in the above-referenced dockets, and in the attached documents.

Pursuant to Section 1.1206 of the Commission's Rules, an original and one copy
of this letter and the attachment are being fIled with your office.

If there are any questions in this regard, please contact the undersigned.

Sincerely,

Attachments

Randall S. Coleman

No. of Copies rec'd a /
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PROMOTING WIRELESS COMPETITION
IN ALL 50 STATES

Cellular Telecommunications Industry
Association (CTIA)

Ex Ptu1e Presentation Concerning
PR Docket Nos. 94-105, 94-106, 94-108
and 94-110

February 22,1995
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Congress preempted state regulation of entry and rates for
Commercial Mobile Radio Services (CMRS) in order to:

"[F]oster the growth and development ofmobile services
that, by their nature, operate without regard to state lines
as an integral part of the national telecommunications
infrastructure.,,1

States may regulate rates~ if they can demonstrate to the FCC
that:

• market conditions fail to protect subscribers adequately from
unjust and unreasonable prices or rates that are unjustly or
unreasonably discriminatory; or

• that the market conditions, as defined above, exist .and CMRS
services are a replacement for landline telephone exchange
service for a substantial portion oftelephone landline
exchange service within such state.2

2
H.R. REp. No. 111, 103d Cong., 1st Sess. 259-61 (1993).

See 47 U.S.C.I 332(c)(3)(A)(i) and (ii) (1993).
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Congress' legislative history provides that:

• The Commission must "be mindful of the desire to give the
policies embodied in Section 332(c) an adequate opportunity
to yield the benefits of increased competition and subscriber
choice.,,3

3
H.R. REp. No. 111, 103d Cong., 1st Sess. 261 (1993).
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Today We WiD.DemoDstrate:

• The States Have Failed to Meet Statutory Standard to
Regulate

and

• State Regulation Thwarts Competition and Harms Consumers
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The States Have Failed to Provide
tbe...Requisite "Demonstrative" Evidence

California

• Test #1: The CPUC petition does not show market conditions fail to
protect subscribers.

CPUC argues instead that effective substitutes for cellular service do
not exist and rate regulation does not appear to have contributed to
higher rates and has probably prevented rates from being even
higher.

• Test #2: The CPUC petition does not show that commercial mobile
radio services are a replacement for landline telephone exchange
service for a substantial portion of telephone landline exchange
service in California.

• The record evidence refutes the CPUC's claim of little competition,.
SInce:

(1) there are numerous CMRS providers in California including
cellular, paging, SMR, ESMR and pes applicants;
(2) customer growth is at record levels;
(3) cellular rates are declining (but $250 million in additional rate
decreases delayed or denied in 1993);
(4) the CPUC has failed to document any discriminatory or
anticompetitive actions.
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The States Have Failed to Provide
tKBequisi~monstrative"Eridence

Connecticut

• Test #1: The Connecticut DPUC fails to show market conditions
fail to protect subscribers.

The DPUC instead states that a duopoly market is not "truly
competitive," despite its 1991 fmding that the wholesale cellular
market is sufficiently competitive to forbear from further rate
regulation.4

Nevertheless, the DPUC concedes that the evidence regarding basic
rates is "inconclusive."

• Test #2: The DPUC does not show that commercial mobile radio
services are a replacement for landline telephone exchange service
for a substantial portion of telephone landline exchange service in
Connecticut.

• The DPUC wrongly tries to shift the burden ofproof to the carriers.

Application of Springwich Cellular Ltd. Partnership for a Declaratory Ruling
Re: Forbearance From Regulation of Rates of Cellular Telephone Mobile Telephone Service,
No. 90-09-03, Slip Ope Sept. 25, 1991.
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The States Have Failed to Provide

New York

.. " . "

• Test # 1: The New York PSC petition does not show market
conditions fail to protect subscribers.

Instead, the PSC suggests that cellular rates are higher than local
exchange service rates.

• Test #2: The PSC does not show that commercial mobile radio
services are a replacement for landline telephone exchange service
for a substantial portion of telephone landline exchange service in
New York.

The PSC merely suggests that increased use of cellular indicates
that it is becoming an essential service for many segments of
society.

• Contrary to New York's assertions:

(1) Market share is not an indicator of competition in the
marketplace; and
(2) State rate regulation is not necessary because cellular
carriers remain subject to the obligations imposed upon all
common carriers pursuant to Sections 201 and 202 of the
Communications Act.
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The States Have Failed to Provide

Wyoming

.. " . "

• Test #1: The Wyoming PSC does not show market conditions fail
to protect consumers.

• Test #2: The PSC does not show that commercial mobile radio
services are a replacement for landline telephone exchange service
for a substantial portion of telephone landline exchange service in
Wyoming.

• Congress has not empowered the Commission to consider any
regulation ofmarket entry by the states, and the authorization sought
by the Wyoming PSC to continue regulation of entry is therefore
prohibited.

• The PSC does not conclude, nor can it be concluded from the
information provided, that state regulation is of any benefit to
subscribers.

9
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Conclusion

The FCC does not need to preempt state regulations -- Congress
has almldy preempted state rate reaulation. By this action,
Congress sought to create a uniform, nationwide and
streamlined~ regulatory regime for CMRS.

Congress has provided the FCC with authority to allow states to
continue rate regulation~ the states meet the statutory
standard.

• No state has met its burden under the proper statutory
standard.

• No state has demonstrated a market failure for CMRS
or that regulation provides consumers with benefits
superior to those of competition

• Allowing states to continue rate regulation which
imposes burdensome costs, harms competition, and
causes rates to remain higher than competitive levels
defeats the national policy of a uniform, ubiquitous,
and streamlined federal regulatory structure which
Congress envisioned for commercial mobile radio
services.

. .
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How State" Cellular Rule Has Failed·
BII Pete,. S41t'lNIC-.-je,. s.....~

California Is the only stale where CODlum
en have the option of buyln. cellular pIlones
separately from cellular service.

In otber states. pbones and services are
typically bundled Ind III mlDy cues. COD
sumen can .et phones for little or notblal If
they sl,n up for a Ion.-term service contract.

In Callfornla. coDlUmers may CbOON to
buy hardwlre Ind servlte It the lame time,
but the eqUIpment vendor II probiblted from
dlscountlq the phone more tbaD 10 percent
or S20 below the wbolelale price, whlcbever
Is bilber,

The unique California replaUon wu su~

posed to spur competition ad reduce ra&el
for both phones Ind phone Mn1ce. Tbe state
wanted to prevent senIce wovtcIen from ...
inl their near·monopol)' l'OWers IDd proflll
to subsidize pbones ad undercut smaller
phone retailers.

But It bun't worked out that way.
Ben Kabrnoff, ,eneral IDID11tr In cali

fornia for GTE Mobilnet, one of the Bay Ar·
ea's two cellular service provld.... eItIma&el
tbat local ra&el are about 10 perceIlt to 11
percent bllber tban In DlOIt of tbe 50 other
markets served by bll company.

"Except for an occulonaJ promotJonai
prieinl plan for new customers. since Il1lM

bulc monthly acc. ad UUle cbules III
California remain vtrtuaUy uncbaqed and
are amon, the bJlbeI& In the DldoD." said
AJlemblywOlDlD Gwen Moore, 1).1.01 ADa.
lei.

Equipment pdceI .... \lIIIler, too. Th.
mOlt popular Motorola m~pboDe model that
selll for 'I. In the 81y AnI mlPt COlt DOth
lalla Reno or Cb\cIIO 10 Ioq U C1IItoIDerI
slID I o....year 1ocaI.-vke contract.

Dou. Dade, lau"'- wltb the CaIlIor·

The Idea IDfU to naab
cellular .en1ke companle.
compete/or CU8Wmer8 bll
oJfering 'ower rate.

DIa Public UtWUeI Comm..... said the Idea
hebiDd the stlte'.....11-buDcIUq" poUcJ ...
to mak. cellular W'rice COlD...... COlD""
for cllltOlllen by offerlqlower ratel, not
cbeaper pbona.

But the strIteu baID't worted III mOlt
martell for two IDIIa I'tUOa

First, cellular IeI'VIce COIDpID_ pay
befty commlllJoDl - '100 or more per ClIIo
tomer - to equipment dealers who sip up

cODlumen for their service. lbe PUC chose
not to relulate sucb commlsalons.

In addiUon, the governmeot bas dooe a
poor job In poUc1nl11l reaulatlons. especially
In Soutbern CIWornla. Dlde said some stores
bav. required COIlIUmen to buy service be
rore they buy phones Ind a few even band
out lUed pboDes to thOle wbo Siln up for new
service. Both praetlcel.re Ilainst tbe law In
CaIlIorDla. but reaullton bave I toulb time
because their powen e&tend to service com
panies. but not retailers.

Some oIlIervm Includllli Moore. cbair of
the ~mbly UWIUelad Commerce Com·
mlttee. believe th. problem II nOl state relu
laUoia but the fad that the Federal Communi
Cltlou Commission limits service
competiUon by aUowlnl DO more tban two
ceDuiar carrten In ncb market.

Tbe ClUfornla PUC II re-eumlnlnl tbe
wlY it oversea th. muiUblUlon-doUar cellu
lar pbone buIIn.. Some Industry sources
esped the PUC wW alter Its aati-bundlln.
ItIDce In the nen few weeks, wblcb could
lead to lower equipment prices.

BIU Murphy, owner of the On UBe cellu
lar phone ItOre III San Franctlco, wouldn't be
surprlled to see the pacbIIDI or equipment
and service cootraetl wltblD. year. "It could
malle life difficult for any small dealer," be
said.
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PaQPOSAL WOU~D ~%T C~LLULAR ~IE·I~ SALES

A CalIfornia Publig Utl11tiee Co..ission (0100) 1~d••, in
what oOUld ai9nal the reversal of • long-standing CPOO ban
...ln~ ci.-in ••1•• in the C~11ul.r ret~il market, has issued
far Q~nt • p~opoa.d «eol.lon that WOQ~d allow tyin; a e.llul.~

phone 4i.~ount to a ap.c1tig gallUlar servioe. California 18 the
only 8tate tbat prohibits tie-in a.lcs ot cellula~ aerv1c. and
eqlt1piMmt •

Tfte p~.e4 4ee1s1on 1- not Cpuc policy until the
Oa.mi••ion vot•• on it. ~. p~po••l 1. Beh.du~ed for ~ot. at
the co-ai••lon ..-tin; on K.~gb 22.

In p~,..iftf the policy .hitt, CPUC Adalftl.trative LaW 3u4q.
M1ch1.1 Galvin atr•••ad that, ~J allowing wbundllnqW or tying-in
the sal. ot .quipment to the cellular ••rv1e., the CPUC'. primary
9081. in rBfUlat1nq the c~llula~ induatry WOQld .till ~.

-lnt.1M4, that i., 'the p:t'ovill1on Of good s8zvioe, reasona))le
~.te., -n4 euct...r' e~~v.nleno. While providing for competition
that ul~1mat.ly ben~tits con~u.ers.

U~r the p~••d deaL.ion, cellular oa~~i.rs, r ••ellera,
and ~ilere muet •••t thr•• conditions in order to bundle
cellular service with di8count~ equ1paent:

---th. ~.tom.r must be oft.red the option of aoceptin9 the
bundl6d equip~ent voluntarily O~ ot ~uylng only the
cellular $~rvie.;

---the c.llular ser~ioe can be ofte~ed only it it i.
taritfed, ~hat 18, .014 at ~.t.a on f1l0 with the CPUC,
bundled equipment would have no such restrictiQns; and,

---retailers must abide by C.lifo~ni. and t.d.~.l consumer
p~ot.otlon and belOW-cost pricing statutes.

-Dlore-
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PROPOSAL WOUtD PERMIT CELLl1lAR 'l'IE~%N SALES -2-2-2

A~ issue in the proposed deo1.iQn ia the 1nt.*.p~.t.tion of
public U~iliti•• C04. se~tlon. S32 and '02. Seation !32 stat••
that no publio u~ility may ••t a price for any product or any
.ervice ditfereht trom the rat•• or char;•• e.tabliabed in it
ta~itf, th.t 18, the atat...nt of ratas it mU8t tile with the
CfUC befo~. it can begin operations.' Section 702 re;uir••
util1ti.5 to do all thin;s nec••sary to make sure their agent.
comply with CPUO ~u1ee, ordera, and tariffs.

~lou.ly, the CPUC 41d not allow cellular phone stores
t~ diaoaunt phon•• con~1t1on.d on the Qustomer sUbac~1b1ng to a
pa~ioular cellular eervia8 company. The cel1~lar phone store
w.. required to ••11 the dilcounted cellular phone at the
~4y.rti••4 price withOut requiring ••rvice activation.

The Ca..l••1on conoluded in pr.V1o~. c•••• that a speoial
;r.te on a p~oc such .s a phone, oond1tianed on the pUI'Clha•• Of
a taritred ~rodua~ suc~ as ~he 1netallation of phone ••rviae,
ad.. up to an indirect disoount on the ta~1tfed product.
Aeoo~ing to PO 004. section 532, as pr••ently lnterpret.«, by
cutting the pl'lc. of the phone, the price ot tbe tariffed service
ia .tlectively ~edQceQ, .0 the 4eal 1s illegal.

The jUdge'. proposal explains tbat the statute also
authori••• the crue to allow tor exceptions that it cona1de~.

·ju.t and ~...onAbl•• M As long a. the utility adhere. to the
tariff rat•• and eha~e5 so th.~ ~h.y a~. not aompromise4 either
directly or indirectly, the judge say&, bund11nq cellular .erv!ce
ancs 64'1i~.nt i. 1-9a1.

Th. ~udt. also conclude. that PU Code Section 70a 40.. not
pceolude retailers trom bundling •• lOn; a& they do not directly
or ind1~ectlY «.v1at- trom the prices ••t by tariff.

-ftf-


