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EX PARTE OR LATE FILED

Dear Mr. Caton:

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street. N.W. - Room 222
Washington, D.C. 20554

RE:

Feb~ 23, 1994
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On Wednesday, February 22, 1994, Mr. Steven W. Hooper, President and CEO,
McCaw Cellular Communications Inc.; Mr. Arnold C. Pobs, Chainnan, President and
CEO, CommNet Cellular Inc.; Mr. Peter P. Basserman, President, SNET Mobility Inc.;
Mr. Robert Johnson, Jr., Regional Vice President, Washington-Baltimore Region, Bell
Atlantic Mobile; Ms. Eva-Maria Wohn, Director-Regulatory, United States Cellular
Corporation; Mr. Phil Forbes, Director of Regulatory/Legislative Affairs, GTE Personal
Communications Services; Mr. Thomas E. Wheeler, President and CEO, Cellular
Telecommunications Industry Association (CTIA); and Mr. Brian Fontes, Senior Vice
President for Policy and Administration, CTIA, met with Chainnan Reed E. Hundt and
Ms. Ruth Milkman of the Chainnan's office; Commissioner James H. Quello and Ms.
Lauren J. Belvin and Ms. Maureen O'Connell of Commissioner Quello's office; and
Commission Andrew C. Barrett and Ms. Lisa B. Smith, Ms. Virginia Marshall and Ms.
Kim Rosenthal of Commissioner Barrett's office. The discussions concerned the
proceedings regarding state regulation of CMRS, and expressed positions as previously
filed in the above-referenced dockets, and in the attached documents.

Pursuant to Section 1.1206 of the Commission's Rules, an original and one copy
of this letter and the attachment are being flIed with your office.

If there are any questions in this regard, please contact the undersigned.

Sincerely,

-~~
Randall S. Coleman

Attachments

No. of Copies rec'd
UslA BCDE
--_._--
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PROMOTING WIRELESS COMPETITION
IN ALL 50 STATES

Cellular Telecommunications Industry
Association (CTIA)

Ex Parte Presentation Concerning
PR Docket Nos. 94-105, 94-106, 94-108
and 94-110

February 22, 1995



IDday's presentatiOD

• Introduction and Overview Tom Wheeler (CTIA)

• Specific State Petitions:

California

Connecticut

New York

Wyoming

• Conclusion

Steve Hooper (McCaw)
Phil Forbes (GTE-PCS)
Eva-Maria Wohn (U.S. Cellular)

Peter Basserman (SNET Mobility)

Robert Johnson, Jr. (Bell Atlantic
Mobile)

Eva-Maria Wohn (U.S. Cellular)

Arnold Pohs (CommNet)

Tom Wheeler (CTIA)
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Congress preempted state regulation of entry and rates for
Commercial Mobile Radio Services (CMRS) in order to:

"[F]oster the growth and development ofmobile services
that, by their nature, operate without regard to state lines
as an integral part of the national telecommunications
infrastructure."1

States may regulate rates~ if they can demonstrate to the FCC
that:

• market conditions fail to protect subscribers adequately from
unjust and unreasonable prices or rates that are unjustly or
unreasonably discriminatory; or

• that the market conditions, as defmed above, exist and CMRS
services are a replacement for landline telephone exchange
service for a substantial portion oftelephone landline
exchange service within such state.2

2
H.R. REp. No. Ill, 103d Cong., 1st Sess. 259-61 (1993).

See 47 U.S.C.1332(c)(3)(A)(i) and (ii) (1993).
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The Statutory StandJml(Continued)

Congress' legislative history provides that:

• The Commission must "be mindful of the desire to give the
policies embodied in Section 332(c) an adequate opportunity
to yield the benefits of increased competition and subscriber
choice.")

3 H.R. REp. No. 111, 103d Cong., 1st Sess. 261 (1993).
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Today We Win.DemoDstrate:

• The States Have Failed to Meet Statutory Standard to
Regulate

and

• State Regulation Thwarts Competition and Harms Consumers

5



·_~--

The States Have Failed to Provide

California

.. " . "

• Test #1: The CPUC petition does not show market conditions fail to
protect subscribers.

CPUC argues instead that effective substitutes for cellular service do
not exist and rate regulation does not appear to have contributed to
higher rates and has probably prevented rates from being even
higher.

• Test #2: The CPUC petition does not show that commercial mobile
radio services are a replacement for landline telephone exchange
service for a substantial portion of telephone landline exchange
service in California.

• The record evidence refutes the CPUC's claim of little competition,
smce:

(1) there are numerous CMRS providers in California including
cellular, paging, SMR, ESMR and PCS applicants;
(2) customer growth is at record levels;
(3) cellular rates are declining (but $250 million in additional rate
decreases delayed or denied in 1993);
(4) the CPUC has failed to document any discriminatory or
anticompetitive actions.
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The States Have Failed to Provide
tlKBequisi~moDstrative"Endence

Connecticut

• Test #1: The Connecticut DPUC fails to show market conditions
fail to protect subscribers.

The DPUC instead states that a duopoly market is not "truly
competitive," despite its 1991 fmding that the wholesale cellular
market is sufficiently competitive to forbear from further rate
regulation.4

Nevertheless, the DPUC concedes that the evidence regarding basic
rates is "inconclusive."

• Test #2: The DPUC does not show that commercial mobile radio
services are a replacement for landline telephone exchange service
for a substantial portion of telephone landline exchange service in
Connecticut.

• The DPUC wrongly tries to shift the burden ofproof to the carriers.

Application of Springwich Cellular Ltd. Partnership for a Declaratory Ruling
Re: Forbearance From Regulation ofRates of Cellular Telephone Mobile Telephone Service,
No. 90-09-03, Slip op. Sept. 25, 1991.
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The States Have Failed to Provide
the..Requisite "Demonstrative" Erideoce

New York

• Test #1: The New York PSC petition does not show market
conditions fail to protect subscribers.

Instead, the PSC suggests that cellular rates are higher than local
exchange service rates.

• Test #2: The PSC does not show that commercial mobile radio
services are a replacement for landline telephone exchange service
for a substantial portion of telephone landline exchange service in
New York.

The PSC merely suggests that increased use of cellular indicates
that it is becoming an essential service for many segments of
society.

• Contrary to New York's assertions:

(1) Market share is not an indicator of competition in the
marketplace; and
(2) State rate regulation is not necessary because cellular
carriers remain subject to the obligations imposed upon all
common carriers pursuant to Sections 201 and 202 of the
Communications Act.

8



__4 __

The States Have Failed to Provide
the.Bequisite "DemODstrative" Eridence

Wyoming

• Test #1: The Wyoming PSC does not show market conditions fail
to protect consumers.

• Test #2: The PSC does not show that commercial mobile radio
services are a replacement for landline telephone exchange service
for a substantial portion of telephone landline exchange service in
Wyoming.

• Congress has not empowered the Commission to consider any
regulation ofmarket entl:y by the states, and the authorization sought
by the Wyoming PSC to continue regulation of entry is therefore
prohibited.

• The PSC does not conclude, nor can it be concluded from the
information provided, that state regulation is of any benefit to
subscribers.
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Conclusion

The FCC does not need to preempt state regulations -- Congress
has almldy preempted state rate reiula,tion. By this action,
Congress sought to create a uniform, nationwide and
streamlined~ regulatory regime for CMRS.

Congress has provided the FCC with authority to allow states to
continue rate regulation unbUf the states meet the statutory
standard.

• No state has met its burden under the proper statutory
standard.

• No state has demonstrated a market failure for CMRS
or that regulation provides consumers with benefits
superior to those of competition

• Allowing states to continue rate regulation which
imposes burdensome costs, harms competition, and
causes rates to remain higher than competitive levels
defeats the national policy of a uniform, ubiquitous,
and streamlined federal regulatory structure which
Congress envisioned for commercial mobile radio
servIces.
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How State" Cellular Rule Has Failed·
B/I Peter SIlteo"

CIoIeA'd.S..............

California Is the only ,tate wbere consum­
en hive tbe option of buyiq cellular phones
separltely from cellular servke.

In otber states. phones IDd services are
typicilly bundled Ind ID many CIIeI, COD­
5umen cln let phones for little or notblDllf
they slln up for I IoDl-term service contract.

In Cillfornia. consumen may cbOGle to
buy hardware Ind service at tile ..me time,
but the equipment vendor II probJblted from
dlscountlDl tbe pIlone more &baD 10 perceDt
or I2D below the wbolelale prke, wblebever
Is hilher.

The unique California replatlon wu sup'
posecIto 'pur competition and reduce ratel
for both phones aad pbone service. Tbestate
wlnted to prevent serYtce wovtcIen from \Do

11I1 their near·monopoly JIOWen and proflll
to 5ubsldbe pbones and undercut amaIIer
phone retallen.

But It hun't worked out that way.
Ben Klbrnoff. lenen.l maaqer ID Call­

fornia for GTE MobUnel, one of the Bay Az­
el" two cellUlar service providers. est1matel
tblt Iocll rites are lbout 10 perceIlt to 11
percent bilber tban In IDClIt 01 the 110 other
markets served by bll company.

"Except for In occaalonal promotional
pricing plan for new customen, 'IDee 181M

bulc monthly ICC. and UIIIe charles ID
Cillfornia remain vtrtuaIIy uacbaqed and
are lmODl the bltbelt In tile nation," sUI
Assemblywoman Gwen Moore, 1).1.01 Ant.
Ies.

EqUipment prlcel are biIber. too. Tbe
mOlt popular Motorola nlpopboae model that
seUs lor J1.1D tile Bay AIel aaIIbt COlt nodi­
IDIID Reno or QlIcqo 10 1081 u CUItoIIlerI
siln lone-year IocaJ Mrvtee CODtnd.

Doul Dade, a IUIJ8"IIOr wttb tile CIIlIor-

The 'dea IDCU to make
cellular Be",ke compaA'eB
compete/or cUBtomerB bll
qt1'eringlower rateB

ala Public utWtIeI CoaunIIIIon, sUI the Idea
beblad tile state', "aDtI-bwIdJJDC" poUey ...
to make cellular .nee camplD" compete
for cUitomen by ollertqlower ratel, not
cbeaper pbo....

But the IlrateIY baan't worked ID mOlt
marketllor two maID reuoaa.

Flnt, «UuIar service companies pay
belty commllllODl - J100 or more per CID­
tomer - to equipment dealerl wbo lip up

consumen for tbelr service. The PUC cbose
Dot to relulate sucb commlsaions.

In adcUUon. the loverDmeDt bas done a
poor job In poUclnl ill reaulations. especially
In Southena CIIlIomia. Dade Slid some stores
bave required CODIUlDen to buy service be­
fore tbey buy pboDel IDd I few even hand
out used phones to thole wbo silo up for new
service. Both prletlcellre Illwttbe law in
CaUlornJa, but reaulaton bave I toulb time
betauae their powen eDead to service com­
panies, but not retailen.

Some ablerven IDcludllll Moore. cbair of
the ~mbly UtWtIeIlDd Commerce Com­
mittee, believe the problem Is Dot state reau­
lab but the lact that the Federsi Communi­
cations CommllllOD limits service
competition by aIIowlq nO more tban two
cellular carrIen ID each markel

Tbe CalIfornia PUC II re-eumininl the
wlY It OVerMeI the mulUblUloD~ cellu·
Iar phone busln-. Some Industry sources
expect the PUC will alter Its anti-bundllnl
ItaDce ID the next few weeks. wblcb could
lead to lower equipment prices.

BW Murphy, owner 01 the On UDe cellu­
lar phone Itore ID San Franclaco. wouldD't be
surprised to see the packqlDl 01 equipment
Ind service CODtraetI wltbID I year. "It could
make life dlfllcult for IDy smlD dealer," be
saki.
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PROPOSAL WOO~p ~2RMIt CELLULAR TI~·IN SALES

A California Public ut11itiee Commi9sion (OPUO) judq., 1n
what coUld aiqnal the ~aversal of a long-atanding CPOO ban
Againet tie-in sales in the cellular ret~il market; has issued
far QQmment a proposed ~eo1Gion tha~ wo~ld allow tyin; • cellula~

phone di.count to ~ specitiQ oellUlar servioB. california is the

only .ta~8 th*t prohibits tie-in _ales ot oellular service and
equipment.

The P~Qp¢s.d dee1s1on is not cpuc policy until the
eommiBeion vot•• on it. ~be ~ropc.al i. seh6duled for Vots at
tbe Commis8ion me$t1nq on Maroh 22.

In propoa1nq the pol1oy sh1ft, CPUC Administrative LaW Judqe
Mich••l ~&lv1n .tr••••d that, ~y allowinq Nbund11nqH or tyinq~in

the Bale ot .quipment to the cellular .ervice; the C~UC/s primary
90a18 in requlating the oellul~r ln~u.~ry WQ~14 _till ~e

maintained, tbat ie, the prov1*ion Of qocd ssrvioe, reasonabl~

r~t.p, and euctcm.r e¢nv.ni.no~ while providinq for competition
th~t ultimately benetits can&umers.

Und.r the ~~opo&Ad decision, cellular oarriers, resellers,
and retailers must meet three conditions in ord~r to bundle
cellular servic8 with discount04 equipment:

---th. customer must be off*red the option of accepting the
bundled equipment voluntarily O~ ot buying only the
cellul*r service:

---the callular servioe can be altered only it it i.
tariffed, that iQ, 501d at rGt•• on filo with the CPUC,
bundled equipment would have no 6uch restrictions: and,

---retailers must ab1~e by California and foQ.~.l consumer
prot.otion and below-cost pricing statutes.

-more-



PROPOSAL WOULD PERMIT CELL~ TIE-IN SALES -2-2-2

At issue in the proposed deei8ion is the 1nt.*p~.tation of
PUblic Utiliti•• Code seet1Qne ~32 and '02. Seotion ~32 stat••
that no publio utility may ••t a price tor any product or any
aervice difterent from the rat~. or charges ••tGblish~d in ita
tariff, tb~t 18, the statement of r&tQS it must file with the
CiUC betore it can begin operationa.' Seetion 702 requ1r.a
uti11ti~5 to do all thinqs necessary to make sure their agenta
comply with CPUC rules, order., and tariffs.

Pr.~1ou.ly, the CPUC did not allow cellular phone stores
to discount phon•• conditioned on the oustomer subscr!b!nq to a
particular cellular service comp~ny. The cel1~lar phone store
wag required to a.11 the di.counted oellular phone ~t the
a4Y6rtis6~ price without requiring servi~. activation.

The Commission concluded in previQUS c•••• that a special
rate on a p~cduct =ueh as a phone, oonditioned on the purchase of
a tar!tred product such as the inotallat1on of phone service,
add. up to An indirect disoount on the tar1ffed product.
Accordi"9 to PO code section 532, as pr••ently interpret.d, by
cutting the price ot the phon., the price of the tar1fted service
is ettectively reduced, so the deal is illegal.

The jUdge'S proposal explains that the ctatute also
authoriz•• the cpuc to allow tor exceptions that it oonside~a

-ju.t and ~.a.onAbl •. * As long 85 the utility adheres to the
tariff rate. and char~eB so tha~ they ar. not compromised either
direotly or indirectly, the judge saye, bundling cellular service
an4 ~qui~~nt i. leqal.

The j~dge alao conclude. that PU Code Section 703 does not
preelude retailers from bundl,ing a. lonq a~ they do not directly
or indirectlY d.v1ate from the prices set by taritt.
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