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RE:

Dear Mr. Caton:

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street. N.W. - Room 222
Washington, D.C. 20554

On Wednesday, February 22, 1994, Mr. Steven W. Hooper, President and CEO,
McCaw Cellular Communications Inc.; Mr. Arnold C. Pohs, Chairman, President and
CEO, CommNet Cellular Inc.; Mr. Peter P. Bassennan, President, SNET Mobility Inc.;
Mr. Robert Johnson, Jr., Regional Vice President. Washington-Baltimore Region, Bell
Atlantic Mobile; Ms. Eva-Maria Wohn, Director-Regulatory, United States Cellular
Corporation; Mr. Phil Forbes, Director of Regulatory/Legislative Affairs, GTE Personal
Communications Services; Mr. Thomas E. Wheeler, President and CEO, Cellular
Telecommunications Industry Association (CTIA); and Mr. Brian Fontes, Senior Vice
President for Policy and Administration, CTIA, met with Chairman Reed E. Hundt and
Ms. Ruth Milkman of the Chairman's office; Commissioner James H. Quello and Ms.
Lauren J. Belvin and Ms. Maureen O'Connell of Commissioner Quello's office; and
Commission Andrew C. Barrett and Ms. Lisa B. Smith, Ms. Virginia Marshall and Ms.
Kim Rosenthal of Commissioner Barrett's office. The discussions concerned the
proceedings regarding state regulation of CMRS. and expressed positions as previously
filed in the above-referenced dockets. and in the attached documents.

Pursuant to Section 1.1206 of the Commission's Rules, an original and one copy
of this letter and the attachment are being filed with your office.

If there are any questions in this regard. please contact the undersigned.

Sincerely,

I~:"'-~~'-
Randall S. Coleman

Attachments
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I.o.day's Presentation

• Introduction and Overview

• Specific State Petitions:

California

Connecticut

New York

Wyoming

• Conclusion

Tom Wheeler (CTIA)

Steve Hooper (McCaw)
Phil Forbes (GTE-PCS)
Eva-Maria Wohn (U.S. Cellular)

Peter Basserman (SNET Mobility)

Robert Johnson, Jr. (Bell Atlantic
Mobile)

Eva-Maria Wohn (U.S. Cellular)

Arnold Pohs (CommNet)

Tom Wheeler (CTIA)
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The Statutory Standard

Congress preempted state regulation of entry and rates for
Commercial Mobile Radio Services (CMRS) in order to:

"[F]oster the growth and development ofmobile services
that, by their nature, operate without regard to state lines
as an integral part of the national telecommunications
infrastructure."]

States may regulate rates~ if they can demonstrate to the FCC
that:

• market conditions fail to protect subscribers adequately from
unjust and unreasonable prices or rates that are unjustly or
unreasonably discriminatory; or

• that the market conditions, as defined above, exist and CMRS
services are a replacement for landline telephone exchange
service for a substantial portion of telephone landline
exchange service within such state.2

2
H.R. REp. No. 111, 103d Cong., 1st Sess. 259-61 (1993).

See 47 U.S.c. § 332(c)(3)(A)(i) and (ii) (1993).
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The Statutory Standard (Continued)

Congress' legislative history provides that:

• The Commission must "be mindful of the desire to give the
policies embodied in Section 332(c) an adequate opportunity
to yield the benefits of increased competition and subscriber
h · ,,3

C Olce.

3 H.R. REP. No. 111, 103d Cong., 1st Sess. 261 (1993).
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Inday We Will Demonstrate:

• The States Have Failed to Meet Statutory Standard to
Regulate

and

• State Regulation Thwarts Competition and Harms Consumers



The States Have Failed to Provide
the Requisite "Demonstrative" Evidence

California

• Test #1: The CPUC petition does not show market conditions fail to
protect subscribers.

CPUC argues instead that effective substitutes for cellular service do
not exist and rate regulation does not appear to have contributed to
higher rates and has probably prevented rates from being even
higher.

• Test #2: The CPUC petition does not show that commercial mobile
radio services are a replacement for landline telephone exchange
service for a substantial portion of telephone landline exchange
service in California.

• The record evidence refutes the CPUC's claim of little competition,
SInce:

(1) there are numerous CMRS providers in California including
cellular, paging, SMR, ESMR and PCS applicants;
(2) customer growth is at record levels;
(3) cellular rates are declining (but $250 million in additional rate
decreases delayed or denied in 1993);
(4) the CPUC has failed to document any discriminatory or
anticompetitive actions.
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4

The States Have Failed to Provide
the Requisite "Demonstratiye" Eyidence

Connecticut

• Test #1: The Connecticut DPUC fails to show market conditions
fail to protect subscribers.

The DPUC instead states that a duopoly market is not "truly
competitive," despite its 1991 finding that the wholesale cellular
market is sufficiently competitive to forbear from further rate
regulation.4

Nevertheless, the DPUC concedes that the evidence regarding basic
rates is "inconclusive."

• Test #2: The DPUC does not show that commercial mobile radio
services are a replacement for landline telephone exchange service
for a substantial portion of telephone landline exchange service in
Connecticut.

• The DPUC wrongly tries to shift the burden ofproof to the carriers.

Application of Springwich Cellular Ltd. Partnership for a Declaratory Ruling
Re: Forbearance From Regulation of Rates of Cellular Telephone Mobile Telephone Service,
No. 90-09-03, Slip op. Sept. 25. 1991.
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The States Have Failed to Provide
the Requisite "Demonstrative" Evidence

New York

• Test #1: The New York PSC petition does not show market
conditions fail to protect subscribers.

Instead, the PSC suggests that cellular rates are higher than local
exchange service rates.

• Test #2: The PSC does not show that commercial mobile radio
services are a replacement for landline telephone exchange service
for a substantial portion of telephone landline exchange service in
New York.

The PSC merely suggests that increased use of cellular indicates
that it is becoming an essential service for many segments of
society.

• Contrary to New York's assertions:

(1) Market share is not an indicator of competition in the
marketplace; and
(2) State rate regulation is not necessary because cellular
carriers remain subject to the obligations imposed upon all
common carriers pursuant to Sections 201 and 202 of the
Communications Act.

8



The States Have Failed to Provide
the Requisite "Demonstrative" Eyidence

Wyoming

• Test #1: The Wyoming PSC does not show market conditions fail
to protect consumers.

• Test #2: The PSC does not show that commercial mobile radio
services are a replacement for landline telephone exchange service
for a substantial portion of telephone landline exchange service in
Wyoming.

• Congress has not empowered the Commission to consider any
regulation ofmarket entry by the states, and the authorization sought
by the Wyoming PSC to continue regulation of entry is therefore
prohibited.

• The PSC does not conclude, nor can it be concluded from the
information provided, that state regulation is of any benefit to
subscribers.
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Conclusion

The FCC does not need to preempt state regulations -- Congress
has already preempted state rate regulation. By this action,
Congress sought to create a uniform, nationwide and
streamlined frd.eral regulatory regime for CMRS.

Congress has provided the FCC with authority to allow states to
continue rate regulation only if the states meet the statutory
standard.

• No state has met its burden under the proper statutory
standard.

• No state has demonstrated a market failure for CMRS
or that regulation provides consumers with benefits
superior to those of competition

• Allowing states to continue rate regulation which
imposes burdensome costs, harms competition, and
causes rates to remain higher than competitive levels
defeats the national policy of a uniform, ubiquitous,
and streamlined federal regulatory structure which
Congress envisioned for commercial mobile radio
servIces.

All state petitions should.he....denied~
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How State" Cellular Rule Has Failed·
BIIPd~rSbltcHI
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California Is tbe only state where COnium
en bave tbe option of buyio, ceUular phones
separately from cellular servk:e.

In otber states. pbones and services are
typically bund1ecl and In many CIIeI, COD
lumen can ,el phones for llltle or notblnl U
Ihey slln up for a loq.term service contract.

In CalUornia, colllUmen may chOGle to
bUy hardware and servk:e at lbe same ume,
but the equipment vendor II problblted from
dlscountlqllte phone more tbaD 10 percent
or at below lbe wbolesale price, wbkhever
Is hitber.

lbe unique caJUornia replatlon wu au~

posed to spur competlt1olland reduce rates
for bolb phones and phone IerYtce. Tbe state
wanled to prevent serYlce urovlden from u
Inl their near·monopoly JIOWftI and profl..
to subsidize pbones and undercut smaller
pbone retaUen.

Bulll bun't worked out that way.
Ben Kabrnoff. leneral maDater In ca1i

fornia for GTE MobUnet, one of lbe Bay M'
ea's lwo cellular servk:e provtden. estJmates
tbat local rates are about 10 perceIlt to II
percent bllher tban In IIlCIIt 01 lbe 50 olber
markets served by bls company.

"Except for an occulonal promOlional
pricinl plan for new cUJtomen. since IBM

bulc monthly ace.. and usate cbu,es In
CalUornia remain vlrtuaI1y UDCbaqed and
are anIOn, lbe bllbelt In the natJoD... said
A.aemb!ywoman Gwen Moore, D-Lol Ant.
let.

Equipment prlcel an blIber. too. lb.
mOlt popular Motorola m~pboDe IIIOdeI that
sells for '1111 In tile Bay AnI mlIbt CGIt aodl
In, In Reno 01' CbIeqo 10 IoDI u CUIIOIDen
slln a on.year locaI..ace CODtneL

Dou, Dade. a aupentlor wllb lb. eatlfor·

The Idea waa to maIce
cellu'ar .e",ke comJHIA'e.
compete/or customers bll
o.tTering 'olDer rate.

nta Publk: UtWt1eI Comm said tile Idea
beblnd tile state' Un polley..
to make cellular I8I'\'k:e com compete
for cUllomen by offerlq lower ra... not
cbeaper phones.

But tJle .....tea' balD.. worked In moat
markell for two maID reuona.

First, cellular service companlel pay
befty commlsllons - '100 01' more per co
tomer - to equipment dealen who sip up

CODSUlDen for their service. lbe PUC chose
Dot to reaulale such commission

In additlon. lbe ,overnmenl bas done a
poor job in pollclnlill reaulatioDl. especially
In Soulbern Cl1lfomia. Dade said some stores
bave required coDIUmers to buy service be
fore they buy pbo... aDd a few eveD band
out used phones to Ib_ wbo SitD up for new
service. Both praetk:elare alawt tbe law ID
eatlfornta. but reaulators bave a toulb time
becauae lbelr powers eltend to service com
panies. but DOl retailen.

Some oIIIerven Includlnl Moore. cbair of
lbe ~mbly Udllues and Commerce Com·
mlttee, bel"'e tile problem II not stale reau·
lab but tJle fact that tJle Federal Communi·
caUou CommlSllon limits service
competltJoa by aI10wlnl no more tban two
ceUular carriers In each market.

Tbe eatlfomia PUC II I'Hwolnlnt tbe
.ay It ovenees tJle muiUblUIoD4oUar cellu
lar phone bus1nea Some IndUJtry sources
expeet lbe PUC wiD aI1er III anti-buDdllnl
ItUce In Ute neJrt few wee1l:s, wblcb could
lead to lower equipment prices.

BW Murphy, owner of lbe On Une cellu
lar pIIOae atore In SID francisco. wouldn't be
aurprllecl to see the pac1l:aliDI of equipment
and service contracts wltb1D a year. "It could
make life difficult for aDy small dealer," be
said.
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PROPOSAL WOU~P PERMIT c~LLULAR TI~·IN SALEs

A California Publio utilitiee Commi9aion CCPUO) j~4q., in
wh.t coUld aiqnal the reversal of a long-~tandinq CPUC ban
A9ainat tie-in sales in the cellular ret~il market; has issued
for QQ~ent A propoBQd ~eQision tha~ WOQ14 allow tyin; a c~llula~

phone 4i.cou~t to a specitic cellUlar sarvioG. California is the
only .tate that proh1~its tie-in .ales ot oellular service and
equipment.

Tne p~Qp¢e.d deei,1on i- not CPUC policy until the
Commi8sion vot•• on it. ~be ~ropolal i. sehtduled for ~ots at
the commie.1on me$t1nq on March 22.

In propoa1nq the policy shitt, CPUC Administrative LaW Judqe
Mich••l Galvin atr•••ed that, ~y allowing HbundlinqN or tying~in

th* sale of .quipment to the c.ll~lar .ervice, the C~UC/s primary
90alg in requlat1nq the cellular indu.try would .till ~.

maint~in.d, tbat 1., the provi&1on Of qocd service, reasonabl~

rQt•• , and cuctom.~ e¢~v.n1enoe while providinq for competition
thAt Ultimately benefits con~umer~.

Und.r the ~ropo8~d decision, cellular oarriers, resellers,
and retailers must meet three conditions in order to bundle
cellular servic& with disoount~4 equipment:

---th. ~u8tQm.r must be off.red the option of accepting the
bundl$d equipment voluntarily or at ~uying only the
cellulAr service:

---the cellular ser~ioe can he offered only it it i.
tariffed, that 1Q, sold at ~ot•• on filo with tha CPUC,
bundled equipment would have no such restrictiQns; and,

---retailers must abide by CA11torn1a and feaeral Consumer
prot.otion and below-cost pricinq 5tatutes.

-more'"



PROPOSAL WOULD PERMIT C~LLU~ TIE-IN SALES -2-2-2

At issue in the proposed deeiaiQn is tbe 1nt.~~.tation of
public Ut11i~i•• co~. sections ~32 and 102. Section ~J2 stat••

that no publio utility m~y ••t a price for any product or any
aervice different from the rato. or chargee ••t~blished in ita
taritf, tb~t 1-, the statement of rates it mus~ file with the
C~C before it can begin operations.' Section 702 requ1r$s
util1ti~5 to do all thinqa necessary to make sure their aqenta
comply with ePee rules, order., and tariffs.

Previously, the CPUC did not allow e.llul.~ phone stores
to discount phon•• conditioned on the oustomer sUbscribinq to a
p~rt1cular cellular aervice oompany. The cellular phone store
wag required to a.11 the dilcounted cellular phone at the
a4y.~ise~ price without requiring servic4 activation.

The Commission concluded in previQUS ca••• that a special
r~te on a p~cduct ~ueh as a phone, oonditioned on the purchase Of
a tar1tred p~oduct auch as the installation of phone servioe,
add. up to an indirect disoount on the tar1tted product.
According to PO code section 532, as pr.sently lnterpr.t.~, by
outting the price of the phone, the pric~ of the tarifted service
is .ttectively reduced, so ~he deal is illegal.

The jUdge'S proposal explains that the ctatute also
authoriz•• the Cpuc to allow for exceptions that it cons1de~a

-ju.t and r.a.on~bl •. R As long 8S the utility a~neres to the
tariff rata. and charqes 90 tha~ th*y a~* not compromised either
directly or indirectly, the judge says, bund11n; cellular service
an4 6qui~ent i. leqal.

The jud;e ~lso conclude. that PO Code Seotion 702 does not
pr.elude re~ailer8 from bundl.in9 a8 lonq 6~ they do not directly
or ind!rectlY d.viat. from the prices set by tariff.
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