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REPLY COMMENTS

Madera Radio Dispatch, Inc. (Madera), by its attorneys, respectfully submits
its reply to the comments filed in the above-captioned matter. In support of its

position, Madera shows the following:

Parity Is No Substitute For Competition

Assuming, arguendo, that the commenters who have supported the proposals
have met their burden of proof regarding whether the Commission might recognize
SMR services as "substantially similar" to Cellular or PCS services, those same
commenting parties have not shown that adoption of the proposals will enhance
competition in the marketplace. In fact, the Commission has received numerous

comments that state that competition in the provision of services will be substantially

No. of Copies rec'dm

List ABCDE




reduced, see, e.g. Comments of Thomas Luczak, Pro Tec Mobile Communications,
Inc., and SMR Won. It would be an inappropriate dereliction of its duties for the
Commission to decide the instant matter without a thorough examination of the

competitive impact of its decision.

Madera suggests a logical balancing test be applied to enable the Commission
to determine the anticompetitive impact of its adoption of the proposals versus the
impetus to provide regulatory parity among services which have historically never
been viewed as substantially similar. That these services are, in fact, not similar is
apparent when one considers that the vast majority of millions of end users of SMR
services are subscribing to analog dispatch services from non-interconnected facilities.
Even Nextel Communications, Inc.’s (Nextel) customer base is by and large populated
by customers who are not receiving interconnected service. Accordingly, there is
grave doubt, based on facts and established precedent, whether the Commission might
even find a reasonable basis for considering any form of regulatory parity between

these various services.

If, however, the Commission were drawn toward the conclusion that, under
certain circumstances, parity might be appropriate, the Commission would still need
to determine whether granting parity will have an anticompetitive impact on the
market; and whether that impact is so severe as to negate all justification for parity.

Madera avers that the anticompetitive impact on traditional analog operators and the



entirety of the SMR market will be so severe that no plausible justification for

granting parity, under any circumstances, is possible or appropriate.

Those entities and persons who would be adversely affected by the
Commission’s grant of the proposals have sung in harmony in this proceeding,
declaring that each’s business would be devastated by grant of the proposals. The
irreparable injury to be suffered by these parties cannot be justified on balance when
one considers the alleged benefits to be gained by adoption. What might be gained is
greater flexibility for Nextel to continue to advance its domination of the market to
provide a service for which no demand has been demonstrated or which is likely to

emerge.

Nor may the Commission reasonably expect that ESMR services will ever
compete with either Cellular or PCS. At best, ESMR operators would receive
authority to operate on 200-channel blocks within MTAs. Simultaneously, Cellular
operators’ boundaries are different (MSAs and RSAs) thereby eschewing logical
comparisons and those operators employ a larger band of spectrum. PCS operators
will employ up to 30 MHz of bandwidth, therefore, attempts at regulatory parity
cannot be successful between SMR and PCS either.! These great differences in

market area, bandwidth, and services defy any hope that true competition between

' It should also be noted that Cellular was met with overwhelming public
demand for service. In comparison, ESMR has been met with a moribund market
and an uncertain future, both technically and financially.
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these kinds of entities will ever exist or that the Commission should provide some

form of ersatz parity to foster such alleged competition.

Since it is unlikely that actual competition will ever be created between ESMR
services and Cellular or PCS services, the Commission should not grant parity to
Nextel to attempt to accomplish what the facts fully demonstrate is impossible. The
Commission’s resources are not well spent in backing a three-legged horse in the
Derby, particularly when the Commission will be betting the future of every analog

SMR provider in the Country.

Breaking Faith

The perception of this proceeding by most of the analog operators whose
frequencies are to be the fodder for Nextel’s insatiable appetite, is that the
Commission has put politics ahead of fairness in suggesting these proposals. What
other explanation can be suggested by this proceeding that appears to be spearheaded
by a single, well-connected cadre of entities, which neither represents nor has shown
any compassion for the plight of the analog operators? This cadre has invaded the
associations, bending their comments to their will; suggested compromises in the form
of "consensus statements"” which seek to undermine the vitality of the industry for the
financial benefit of the largest entities; and have lobbied, cajoled, jawboned and

squawked through the collective mouths of biased reporters. Out of this self-serving



effort has sprung the proposals now presented to the analog operators as evidencing

sufficient reasonableness to be worthy of the Commission’s consideration.

Were the Commission to spend even a day with an analog SMR operator, it
would quickly discover the source of the operators’ aggravation with these proposals.
Those operators would be discussing the lack of available additional spectrum due to
Nextel’s systems which have claimed blocks all over the Country. They would
discuss the potential devaluation of their investment through adoption of the
proposals. Those operators would speak to the actual cost, not the sugar-coated
characterizations forwarded by Nextel, in participating in forced frequency allocation.
They might raise the application freeze, the increased use of short-spacing by ESMR
operators, the effect of speculation, and the threats that some have had to endure to
encourage them to sell out. Analog SMR operators have been buffeted by an adverse
competitive climate that was not of their making and which was begun at the moment

that the Commission granted Nextel its first waiver.

Conclusion
The analog operators genuinely hope that the Commission will not break faith
with them, allowing Nextel and others the ability to dismantle systems and the
competition they provide to the marketplace. To this end, Madera respectfully

requests that the Commission reject the proposals offered in this proceeding and



restore the integrity of the Commission’s rule making policies which, in an earlier

time, would not countenance such an obvious abuse of the public interest.

Dated: March 1, 1995

By
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MADERA RADIO DISPATCH, INC.
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