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ment, we consider the two related aspects
of the Commission’s decision in turn.

a. Who should pay the $4.6 million?
DOMAC essentially makes two arguments
for the proposition that its customers
should pay the $4.6 million future tax liabil-
ity. First, it points out that as of 1976,
when it first became regulated, it had al-
ready incurred this liability, just as it might
have incurred a lability, for example, to
repay borrowed money. The liability was a
fixed feature of the company, and the rate-
payers, as of 1976, should have taken the
company as they found it—‘“warts and all,”
so to speak. Second, unlike a regulated
firm that “normalizes” its tax account from
the beginning, DOMAC has never (prior to
becoming regulated) collected from its cus-
tomers the money needed to fund this fu-
ture tax liability. Rather, its revenues pri-
or to 1976 reflected its efforts to charge its
customers all the market would bear; and
those pre-1976 rates were still not high
enough during the early 1970’s to save
DOMAC from enormous losses. Since no
one can argue that the customers have
payed for this liability in the past, they
should do so in the future.

The difficulty with DOMAC’s arguments
rests in the fact that the Commission has
an equally plausible, though differing, view
of the matter. In the Commission’s view
whether or not past customers paid DO-
MAC money to fund this future tax liability
is beside the point. In either case, the
extra tax liability was incurred in order to
obtain tax benefits (in the past) that flowed
directly to DOMAC’s parent corporation.
Those benefits in principle meant higher
past profits for DOMAC (in actuality, they
meant lower past losses). Why should fu-
ture ratepayers in effect pay the check for
a meal they never ate? Presumably future
ratepayers would not have to pay, in say
1979, for gas which DOMAC had purchased
and delivered to customers in, say, 1972
but for which it had neglected to pay its
bills before 1979 (or for which it had ar-
ranged not to be billed until 1979). And
this result would not hinge on whether or
not the 1972 customers had paid DOMAC
for the services in question. Why should

the Commission have to treat this future
obligation—likewise flowing from a pre-
regulation benefit—any differently?

[1,2] We need not evaluate the compar-
ative merits of these two sets of argu-
ments, for the Commission must receive
the benefit of the doubt. As long as its
argument is logical, consistent with tradi-
tional ratemaking principles, supported (in-
sofar as it is based on fact) by substantial
evidence in the record, and not otherwise
“arbitrary,” we must uphold the result.
See, e.g., Permian Basin Area Rate Cases,
390 U.S. 747, 767, 790-92, 88 S.Ct. 1344,
1372-73, 20 L.Ed.2d 312 (1968); Public Ser-
vice Commission v. FERC, 642 F.2d at
1342. Since the Commission’s argument is
strong enough to satisfy these criteria, we
affirm its decision.

b. Should the Commission have re-
duced DOMAC'’s rate base? We have far
greater difficulty accepting the Commis-
sion’s ground for reducing DOMAC's rate
base. The Commission argues that the tax
benefit that DOMAC received (leading to
the $4.6 million future liability) essentially
amounted to an “interest free loan” from
the government of $4.6 million (just as in
the case of an ordinary regulated firm).
And the future ratepayers should not have
to pay for a “return” to that portion of
DOMAC’s rate base that might (in theory)
be traced to purchase with this “loan.” Of
course, when DOMAC eventually pays the
$4.6 million ‘“‘back” to the government, its
rate base will automatically be increased by
that amount (just as in the case of an
ordinary regulated firm).

We see three serious difficulties with
this argument. First, in the case of the
ordinary regulated firm, the deduction
from the rate base reflects the fact that the
firm’s customers have paid the future tax
liability in advance, thus making available
to the firm funds that can (in theory) be
traced to a portion of the rate base. See,
e.g., Public Systems v. FERC, 709 F.2d at
83; Memphis Light, Gas & Water Division
v. FERC, 707 F.2d at 568; Alabama-Ten-
nessee Natural Gas Co. v. Federal Power
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Commission, 359 F.2d 318, 327 (5th Cir.),
cert. denied, 385 U.S. 847, 87 S.Ct. 69, 17
L.Ed.2d 78 (1966). Indeed, it seems to be
this fact that makes the company’s tempo-
rary enjoyment of the funds look like a
“loan” from the government. (Where the
customers do not pay—for example, under
‘flow-through’ treatment—one is not tempt-
ed to say the government has ‘loaned’ the
company any money.) Here, since the firm
lost money in the early 1970’s and since it
simply charged its customers as much as
the traffic would bear, it is difficult to find
any basis for assuming that the firm's cus-
tomers advanced the $4.6 million. And if
the Commission’s position is that the
government’s deferral of DOMAC’s tax lia-
bility should be treated as an interest-free
source of capital that must be excluded
from the rate base even where the custom-
ers have made no advance payments, then
why, in the ordinary regulated firm’'s case,
would the Commission not make fwo sub-
tractions from the rate base—one reflect-
ing the “loan” from the customers and
another reflecting the “loan” from the
government?

Second, the Commission in making this
deduction from the rate base is, in essence,
examining the sources that had previously
contributed to DOMAC’s current value as
of the time that the Commission first be-
gan to regulate DOMAC (apparently 1976).
And such a source examination—stretching
back prior to the time DOMAC first be-
came regulated—seems an arbitrary depar-
ture from regulatory practice. The Com-
mission agrees that as of 1976 DOMAC's
rate base consisted of a certain value—call
it $30 million as in our example. Some of
that value can be traced to debt and the
rest, presumably, makes up the sharehold-
er’s equity. Does the Commission, or does
any regulator, ever look back prior to the
time of regulation, and seek to separate
the value of shareholder equity into “legiti-
mate” and “illegitimate” parts, depending
on the source of the value of what the
shareholders own prior to regulation?
Suppose, for example, that the $30 million
of plant, equipment, working capital, and
so forth was purchased in part with a gift

to the corporation from an aged aunt—one
mythical Mrs. Cabot, who wished to help
her nephews. Or suppose it was purchased
in part through special tax credits granted
by Massachusetts because an Historical
Commission insisted that the appearance of
DOMAC’s warehouse remain as it was in
the time of Paul Revere. Or suppose it
was purchased in part out of monopoly
profits enjoyed by the firm before it was
regulated. Would the Commission similar-
ly deduct that portion of the $30 million
traceable to such sources as these—though
they too might be considered “zero-cost
capital?”

Of course, it makes sense to ask such
questions about contributions to capital
that take place during regulation, for a
regulator seeks to impose upon customers
only the legitimate “cost” to the firm of the
capital that is contributed, and under regu-
lation the source will be highly relevant to
legitimate costs. But the worth of an un-
regulated firm as seen by its investors—
and hence the return they expect from
their investment in it—is not closely tied to
the sources of the firm’s value, so to try to
disaggregate the sources when the firm
becomes regulated is a very different mat-
ter. In any case, we have never heard of a
regulatory agency stretching its examina-
tion of sources of capital back beyond the
time regulation begins, to consider the ori-
gins of the value that the firm “contrib-
utes” (or of the value that makes up the
firm) at the advent of regulation. Regula-
tors might have tried to do so. The 1.C.C,
for example, might have tried to determine
how much of a railroad’s rate base was
purchased from monopoly profits earned
prior to regulation; and the I.C.C. then
might have tried to deduct that amount
from the rate base on which it would allow
a profit. (Of course, the practical difficul-
ties would have been considerable.) But
we know of no regulator that has done this.
FERC provides us with no precedent. Nor
does FERC suggest that it similarly de-
ducts from the rate base any other portions
that might be traced to other “low-cost” or
otherwise “special” sources predating the
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advent of regulation. The few cases that
we have found involving scrutiny of pre-
regulation transactions seem aimed at
ascertaining the value of the firm’s proper-
ty, not the source of that value. See, e.g.,
Colorado Interstate Gas Co. v. Federal
Power Commission, 324 U.S. 581, 606-08,
65 S.Ct. 829, 841-42, 89 L.Ed. 1206 (1945)
(examination under 15 U.S.C. § T17e to see
if company had improperly inflated total
cost of property). Under these circum-
stances, the Commission's deduction of a
portion of the rate base theoretically trace-
able to a kind of “government loan” during
the preregulatory period seems arbitrary.

Third, while it seems reasonable for a
regulatory agency to decide that a regulat-
ed firm’s customers, not its shareholders,
should enjoy the tax advantages Congress
provided in its ‘“‘accelerated depreciation”
provisions, see, e.g., Alabama-Tennessee
Natural Gas Co. v. Federal Power Com-
mission, supra, (affirming 31 F.P.C. 208
(1964)), it does not seem reasonable to take
those advantages away from the sharehold-
ers of an unregulated firm. It is difficult
to see why the parent of unregulated DO-
MAC should not have received tax benefits
in the early 1970’s. It may be required to
pay the subsequent, post-1976, bills related
to those benefits, but it seems unreason-
able to deprive it of the pre-1976 benefits
as well. Yet, to refuse to allow it a return
on the investment in DOMAC plant, etc.
that it (in theory) acquired with the tax
benefit money is, in effect, to deprive it of
the value of that pre-1976 tax benefit,
FERC does not claim a right to regulate
the firm’s pre-1976 behavior, but its re-
quirement of a $4.6 million reduction of

DOMAC’s rate base has precisely that ef-
fect.

Because of the complexity of this area,
and the risk that we may have overlooked
possible responses to some of these argu-
Mments, we state explicitly that each of
these three reasons taken separately, in
our view, makes the Commission’s decision
n this respect “arbitrary.” Together they
are more than sufficient to convince us that
this portion of the FERC decision fails Ba-
tavia's test. It is neither “consistent with
Past practice” nor otherwise “adequately

justified.” The decision to deduct the $4.6
million from DOMAC’s rate base must be
set aside.

III

We turn next to a series of DOMAC
claims that are somewhat less difficult.

[31 1. DOMAC argues that FERC
erred in deducting from its balance sheet
$6.5 million that DOMAC had loaned to
Cabot, its parent, in return for a set of 8%
demand notes. The treatment of the $6.5
million is not directly related to the size of
DOMAC's rate base; rather, it affects the
calculation of the rate of return to which
DOMAC is entitled on its rate base. As we
noted above, the rate of return is deter-
mined as a weighted average of (i) the
actual return the firm is obligated to pay
on its outstanding long-term debt (here 8%
on $10 million of debt) and (ii) a fair return
on its equity (here 16.5%). The weighting
of these two rates of return depends on the
proportions of the firm’s worth represented
respectively by long-term debt and by equi-
ty. See El Paso Natural Gas Co. v. Fed-
eral Power Commission, 449 F.2d 1245,
1249-50 (5th Cir.1971).

To calculate these proportions, FERC
looks to the firm’s balance sheet. By ex-
cluding the $6.5 million in question here
from DOMAC’s assets, FERC shrinks the
balance-sheet value of DOMAC's equity by
a like amount (from roughly $21.5 million
to roughly $15 million), while leaving the
$10 million of long-term debt unchanged.
The effect is to reduce equity’s share of the
firm's total capitalization from about 68%
($21.5 million out of $31.5 million) to rough-
ly 60% ($15 million out of $25 million) and
to correspondingly increase debt’s share.
Since this change reduces the weight given
to the higher rate of return for equity, it
shrinks the overall, averaged rate of return
FERC countenances (from 13.81% to
13.11%).

The parties apparently agree that the
propriety of the $6.5 million deduction de-
pends on whether these funds were, or
were not, available to DOMAC for use in
its regulated activities during the test year.
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See El Paso Natural Gas Co. v. Federal
Power Commission, 449 F.2d at 1250-51.
Only if they are related to DOMAC’s regu-
lated activities is it fair to count them as a
‘regulatory’ balance sheet asset for pur-
poses of apportioning regulation-related as-
sets among equity, long term debt, and
other liabilities. DOMAC points to uncon-
tradicted testimony stating that these
funds were available to DOMAC on de-
mand. They were given to Cabot simply
because Cabot ordinarily used a “demand
note” system to manage its subsidiaries’
cash efficiently. Hence, says DOMAC,
these funds should be treated no different-
ly than if a regulated firm, with $6.5 mil-
lion cash, had deposited the funds in a bank
demand account where they would remain
available for use. And in such a case, no
one would argue for elimination of the
funds from the firm’s balance sheet or
exclusion of them when apportioning assets
into equity and debt components.

The Commission viewed the matter dif-
ferently. The ALJ noted that the funds
were not in DOMAC’s hands at the close of
the test year. And he found that the funds
were not ‘“available” to DOMAC at that
time. He concluded that these funds did
not “represent utility capital or capital em-
ployed in the public service” DOMAC
agrees that the funds were not in its hands
in fact, but insists that they were “avail-
able.” The Commission, however, is not
required, as a matter of logic, to treat a
Cabot Corporation demand note as if it
were a bank account. After all, Cabot is
DOMAC’s sole shareholder. One might
reasonably believe that a right to call for
money from a demand deposit with a bank
depends solely on the will of the depositor,
while the exercise of a similar right to call
for money on deposit with a sole sharehold-
er depends in large part, as a practical
matter, on the desires of the shareholder.
Testimony that it was Cabot which chose
to use the demand note system as a method
for consolidating and managing its subsidi-
aries’ funds efficiently tends to support,
not to undercut, this distinction between
funds on deposit with a bank and funds on
deposit with a sole shareholder. DOMAC

has not convinced us that the Commission
was arbitrary in deciding that these funds
were not readily enough available to DO-
MAC to count as regulated utility balance-
sheet capital.

2. DOMAC attacks the Commission’s
decision to allow it a working capital allow-
ance based on five days’, rather than forty-
five days’, worth of adjusted annual ex-
penses. The Commission has explained its
working capital allowance as follows:

A utility is permitted to include in its
rate base an allowance for the cash need-
ed to meet operating expenses for the
period during which the utility has pro-
vided services to its customers and has
not been paid for those services. Since
all the operating expenses will eventually
be paid out of revenues received by the
utility, the need for working capital
arises largely from the time lag between
the utility’s payment of expenses in-
curred in the rendition of service and the
receipt of payments therefor.

Pennsylvania Power Co., 12 FERC 161,
049, at 61,078 (1980). DOMAC points to
the Commission’s rule that the cash work-
ing capital allowance is to include “an
amount equivalent to one-eighth of annual
operating expenses, as adjusted ....” 18
C.F.R. § 154.63(f) (Statement E). (“One-
eighth” of annual operating expenses
equals forty-five days’ worth) DOMAC
also argues that the Commission follows a
fixed rule of departing from its “45-day
rule” only where “a fully developed and
reliable lead-lag study is available in the
record” to establish a different gap be-
tween receipt of revenues and payment of
expenses, Carolina Power & Light Co., 6
FERC 161,154, at 61,296 (1979). The par-
ties concede the absence of a fully devel-
oped study here. Hence, DOMAC, noting
that an agency must follow its own rules,
see, e.g., Service v. Dulles, 354 U.S. 363, 77
S.Ct. 1152, 1 L.Ed.2d 1403 (1957); Arizona
Grocery Co. v. Atchison, T. & S.F. Ry. Co.,
284 U.S. 370, 52 S.Ct. 183, 76 L.Ed. 348
(1932), concludes that the Commission must
apply its ‘“45-day rule.”
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[4] An agency, however, is free to inter-
pret, to supplement, to revise, even to de-
part from, a previously existing rule, pro-
vided that it offers an adequate, and ade-
quately supported, explanation. See, e.g.,
United States v. Caceres, 440 U.S. 741, 754
n. 18, 99 S.Ct. 1465, 1472 n. 18, 59 L.Ed.2d
733 (1979); American Farm Lines v.
Black Ball Freight Service, 397 U.S. 532,
538-39, 90 S.Ct. 1288, 1292-93, 25 L.Ed.2d
547 (1970); Mississippi Valley Gas Co. v.
FERC, 659 F.2d 488, 500-02 (5th Cir.1981);
¢f. National Conservative Political Ac-
tion Committee v. Federal Election Com-
misston, 626 F.2d 953, 958-59 (D.C.Cir.
1980) (per curiam) (“Agencies are under
an obligation to follow their own regula-
tions, procedures, and precedents, or pro-
vide a rational explanation for their depar-
tures.”). In this case, DOMAC’s customer,
Boston Gas, argued to the ALJ that DO-
MAC should receive no working capital al-
lowance at all, for, unlike most firms, DO-
MAC bills and receives revenues in ad-
vance. The record reveals factual contro-
versy concerning the impact of this practice
on DOMAC’s requirements for working
capital. But the ALJ expressly stated that
he relied, as to the relevant facts, upon
DOMAC’s own witnesses, and he resolved
all factual controversies in DOMAC’s fa-
vor. DOMAC here points to no evidence,
nor to any offer of evidence that was (or
might be) made, suggesting that the ALJ’s
particular factual findings were wrong (un-
less perhaps wrongly favorable to DO-
MAC). DOMAC points to no fact suggest-
Ing that it needs more than a five-day
working capital allowance to cover any gap
between the time its bills fall due and the
time it receives sufficient revenues from
Customers to cover those bills. What need
18 there, then, from its perspective, for a
fully developed “lead-lag”’ study? Or,
more to the point, what prejudice did it
suffer from the study’s absence?

(8] It does not seem unreasonable to us
for the Commission to modify, or to inter-
Pret, its rules to allow dispensing with a
lead-lag study where evidence in the
record, produced by the regulated firm,
shows that a lesser working capital allow-

ance is all that is needed, where all signifi-
cant factual disputes are resolved in the
regulated firm’s favor, and where the regu-
lated firm does not point to facts suggest-
ing significant prejudice flowing from the
failure to conduct the study. Cf Pennsyl-
vanta Power Co., 12 FERC at 61,079
(‘“The Commission ... has never considered
the 45-day formula to be an ‘irrefutable
approximation’ of the utility’s cash working
capital needs. Where the utility’s actual
cash working capital needs are shown, the
allowance will be set accordingly.”) (foot-
notes omitted). Nor do we see prejudice to
DOMAC in the Commission’s applying this
interpretation or modification of its basic
rules in this case. For these reasons, the
five-day allowance is not arbitrary.

[6] 3. On appeal from the ALJ to the
Commission, Boston Gas argued that the
ALJ wrongly included a figure of $393,768
when he calculated another component of
DOMAC’s need for working capital. This
figure represented an insurance premium
that DOMAC had prepaid on Oct. 1, 1978—
one day after the thirteen-month period
relevant to calculation of the firm’s need
for working capital for insurance prepay-
ments had expired. See 18 C.F.R. § 154.-
63(f) (Statement E) (firm may include in
working capital “an allowance for the aver-
age of 13 monthly balances of ... prepay-
ments”). The Commission agreed with
Boston Gas and excluded the sum, effec-
tively lowering the figure reflecting DO-
MAC’s monthly working capital needs (for
insurance purposes) by roughly $30,000
(from $230,870 to $200,580).

DOMAC argues that the Commission
was required to include the October 1 pay-
ment in its calculations by a different pro-
vision of the same regulation, which cre-
ates a test year of

12 consecutive months of most recently
available actual experience, adjusted for
changes in ... costs which are known
and are measurable with reasonable ac-
curacy at the time of the filing, and
which will become effective within nine
months after the last month of available
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actual experience utilized in the filing

18 C.F.R. § 154.63(e)2)(i). DOMAC says
that the October 1 payment was obviously
“known and ... measurable with reason-
able accuracy” at the time of filing; thus it
should have been included in the calcula-
tion.

The thirteen-month “prepayment calcula-
tion” period seems to us, however, de-
signed as an inevitably somewhat arbi-
trary—but simple and reasonable—way of
trying to estimate a firm’s likely monthly
working capital needs. Viewed as such, it
is unreasonable to think of the more gener-
al “known and measurable” provision as
automatically giving a firm an extra nine
months’ worth of payments to throw into
the calculation simply at the firm’s request.
At a minimum, the firm should provide
some reason for believing that looking at
months after the original thirteen will cre-
ate a more accurate average. DOMAC
provided the Commission no reason at all.
(And its argument on appeal here—that the
October 1 payment would have been made
on September 30 but for an oversight—
comes late in the day. Cf 15 US.C.
§ 7T17r(b) (“No objection to the order of
the Commission shall be considered by the
court unless such objection shall have been
urged before the Commission ....").) At
the least (and on the basis of the cursory
discussion of the issue here and before the
Commission), we believe the Commission
could reasonably have viewed DOMAC as
failing to justify reliance on insurance ex-
penses incurred outside the test year.

[7] 4. As the third formula in Section 1
of this opinion makes clear, after a regula-
tor determines the firm’s revenue require-
ment, it typically sets a price that, when
multiplied by the number of units to be
sold, will produce that revenue for the
firm. Obviously, it is of great importance
to have a reasonably accurate estimate of
how many units will likely be sold; other-
wise, rates may be set too high (or too low)
in respect to the revenue requirement.
DOMAUC, on the basis of its test year (Octo-
ber 1977—September 1978) sales of 11.8

trillion btu's and its substantially higher
level of sales in the following nine-month
adjustment period (at an annual rate of
about 22.6 trillion btu’s), argued that it
would likely sell 22.1 trillion btu’s of naty-
ral gas annually. Boston Gas argued that
DOMAC would likely sell 37 trillion btu’s.
The Commission’s staff argued for a figure
of 32 trillion btu’s. By the time the ALJ
reached his decision on this issue, he hag
before him DOMAC’s sales figures for the
year ending June 30, 1980. This period,
which began immediately after the nine-
month adjustment period, substantially
overlapped the “locked-in” period to which
the rates he was considering were to apply.
The actual sales figure for that year almost
exactly matched the FERC staff’s estimate.
With the guidance of this more current
information, the ALJ adopted the staff’s
recommendation.

DOMAC argues that the evidence was
inadequate to justify a departure from its
lower sales estimate (and consequent high-
er rate), which everyone admits was rea-
sonably supported by the actual test-year
and correction-period sales. We do not
agree. The later 1980 figures—arising af-
ter the test year—provide an adequate ba-
sis for the Commission to conclude that
DOMAC’s estimate was not a reasonably
accurate indicator of likely actual sales dur-
ing the locked-in period. Case law does not
rigidly tie a regulator to the use of test-
year figures, when later information re-
veals that the estimates based on those
figures are likely to be seriously in error.
See Indiana & Michigan Municipal Dis-
tributors Association v. FERC, 659 F.2d
1193, 1198 (D.C.Cir.1981) (citing Indiana
Municipal Electric Association v. FERC,
629 F.2d 480, 485 (7th Cir.1980)). Indeed to
fail to adjust past figures may well lead to
serious mistakes, creating rates radically
different from those that would replicate
costs or serve other valid regulatory pur-
poses. In the present case, use of DO-
MAC’s 22.1 trillion btu figure would have
produced rates nearly 45 percent higher
than those based on the 32 trillion btu
figure the Commission selected. The Com-
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mission was not unreasonable in using the
later information to determine likely sales
guring the period covered by the proposed

rales.

(8] 5. DOMAC complains of the Com-
mission's decision that it must “share” with
s customers revenues it obtained from
selling “cool-down” services to LNG tank-
ers—services that involve sea-testing the
NG tankers’ eryogenic systems. DOMAC
evidently provided these services to four
wankers, the Leo, the Libra, the Taurus,
and the Virgo, in December 1978, April
1979, August 1979, and December 1979,
respectively. Contrary to DOMAC’s argu-
ment, we believe the Commission could rea-
sonably have found that DOMAC provided
these services in part with its “natural gas
facilities,” namely its docking, terminalling,
and mooring facilities and its “‘gas’” person-
pel. Since the full cost of these “jurisdie-
tional” facilities is charged to its “jurisdic-
tonal service” customers when they buy
gas, it is reasonable for the Commission to
deduct from the gas rates an amount that
reflects revenues that DOMAC obtains
from using these facilities for the “non-jur-
isdictional” cool-down work. See, e.g.,
Public Utilities Commission of Colorado
r. FERC, 660 F.2d 821, 826 (D.C.Cir.1981),
cert. denied, 456 U.S. 944, 102 S.Ct. 2009,
72 L.Ed.2d 466 (1982); Public Service Co.
of New Mexico, 16 FERC 1 63,040 (1981),
aff'd, 18 FERC 161,276 (1982). The Com-
mission essentially decided that the cool-
tjown service revenues should be split, 50~
30, between DOMAC and its customers, in
order to give DOMAC an incentive to sell
the. use of temporarily idle gas facilities
while also sharing the proceeds of those
sales with its gas customers. We find ade-

Quate support in the record for this deter-
Mination,

_The Commission acted on this determina-
ton by ordering a “refund” to gas custom-
¢S of half the revenues obtained from
“ke-\su‘fc’s Previous sale of cool-down ser-
And b or the four ships just mentioned.
tions er‘; we agree with DOMAC’s objec-

- € do not understand the legal

s for the order—at least in the pre-July

1979 cases of the Leo and the Libra. DO-
MAC filed for a rate increase under section
4 of the Natural Gas Act, 15 U.S.C. § T17¢,
in January 1979; its new rates took effect
subject to refund in July 1979. In deter-
mining whether the new rates were justi-
fied, the Commission could properly con-
sider DOMAC’s income from cool-down ser-
vices for the Leo and the Libra, which
occurred during the test-year adjustment
period. And the Commission has the pow-
er to award refunds to gas customers pay-
ing under the new rates insofar as the
increases the utility proposed turn out not
to be justified. But how can it award a
refund for rates paid prior to the time the
increase took effect, i.e. prior to July 1979?
Section 4 does not authorize a refund of
payments made before the time of the rate
increases. See Part IV, 1, infra. and Ap-
pendix.

Nor can the refund order rest on section
5 of the Natural Gas Act, 15 U.S.C. § 717d.
(The 'text of section 5 is reproduced in the
Appendix to this opinion.) Section 5 gives
the Commission the power to set just and
reasonable rates on its own initiative. But
section 5 only authorizes the Commission to
set rates prospectively. This provision
does not allow the Commission to order a
refund of payments made under a rate that
was lawful at the time of payment. Cf.
Panhandle FEasterm Pipe Line Co. .
FERC, 613 F.2d 1120, 1127-33 (D.C.Cir.
1979) (FERC cannot circumvent section 5
by requiring adjustment of established
rates as condition on approval of requested
certificate for different services), cert. de-
nied, 449 U.S. 889, 101 S.Ct. 247, 66
L.Ed.2d 115 (1980).

Neither section 4 nor section 5 authorizes
the Commission to make adjustments or to
order refunds to compensate customers for
past excessive charges by the utility—i.e.,
charges made prior to the time a proposed
rate increase took effect; both are directed
only at the reasonableness of prospective
or increased rates. And the Commission
cites no other authority for its action.
Though it is conceivable that something in
the ‘settlement’ that governed DOMAC's
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pre-July 1979 rate created a special circum-
stance, this point has not been argued at
length. Thus, we believe it appropriate to
set aside the Commission’s decision on the
four-ship refund and to order reconsidera-
tion of the point in light of the principles
noted here.

Iv

On the basis of its revenue requirement
and ‘“reasonable rate” determinations, the
Commission has ordered DOMAC to make
certain refunds to its customers. DO-
MAC’s customer Boston Gas, and DOMAC,
attack different aspects of the Commis-
sion’s refund determinations. To under-
stand their attacks, the reader should recall
three different time periods and five differ-
ent rates that are at issue (See Figure 3):

1. The ‘“settlement period,” (prior to
July 1979). A ‘settlement agree-
ment’ among the parties governed
the rates (“the settlement rates”)
charged during this time. The Com-
mission approved the agreement in
Distrigas of Massachusetts Corp., 5
FERC 161,296 (1978), modified, 6
FERC 161,253 (1979) (Docket No.
CP77-216).

2. The “locked-in period,” (July 1979
to August 1981). This is the period
between the time that DOMAC's
1979 proposed rate increase (“the
locked-in rate”) took effect and the
time that its still higher, proposed
1981 rate increase took effect. The
Commission considered this 1979 pro-
posed increase in Docket RP79-23.
It issued its decision, No. 178, on
June 23, 1983, specifying a rate for

the locked-in period (“the just and
reasonable rate”). That “just apg
reasonable” rate was substantially
lower than both the interim “lockeq.
in rate” and the prior “settlemeny
rates.” Distrigas of Massachusetis
Corp., 23 FERC 161,416, rehean'ng
denied, 24 FERC 161,250 (1983). |
is this decision that we have here
reviewed so far.

3. The “future period,” (after August
1981). Most of the issues concerning
DOMAC's post-August 1981 rateg
were settled by an agreement and
stipulation approved by the Commis-
sion in July 1982. Distrigas of Mas-
sachusetts Corp., 20 FERC 1 61,073
(1982). The parties agreed to a rate
level (“the stipulated future rate”) to
be charged until the Commission de-
cided RP79-23. And they agreed
further that the decision in RP79-23
would resolve all but one (rate of
return) of the five remaining disput-
ed issues for the “future period,” as
well as for the “locked-in period.”
When the Commission decided RP79-
23, DOMAC would change its current
charges accordingly (to the “autho-
rized future rate,” an approximation
of a “just and reasonable” rate) and
make any required refunds.

Both Boston Gas’'s and DOMAC's disa-
greements with the Commission’s handling
of the refund questions concern the extent
to which the original 1978 ‘‘settlement
rates” constitute a “floor’” below which the
Commission cannot order DOMAC to make
refunds. (See Figure 3.)
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FIGURE 3
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The Commission’s decision of the issues
before it in RP79-23—i.e., the issues re-
viewed in the bulk of this opinion—led to
the conclusion that the “just and reason-
able” rate for the “locked-in” period (1979~
81) was lower than the settlement rate, i.e.,
the 1978-79 rate. That is to say, DO-
MAC’s 1979 rate increase was not justified
bfecause rates should have been lower, not
higher. Still in ordering a rate refund, the
Commission only required DOMAC to re-
turn charges in excess of the pre-1979
Tates. Boston Gas challenges this use of
the settlement rate as a floor. It believes
tl:xe refund should have reflected the larger
difference between the “locked-in rate” and

the newly determined “just and reason-
able” rate.

In its subsequent denial of rehearing, the
Commission “clarified” its prior decision to
dictate a different approach to refunds for
the “future” post-1981 period. With re-
gard to that period, the Commission or-
dered DOMAC to make refunds reflecting
the full difference between the authorized
future rate and the stipulated rate DOMAC
had actually been collecting, despite the
fact that the authorized future rate was
below the settlement rate “floor.” It is
this decision that DOMAC challenges. We
consider the two attacks in turn.
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[91 1. For the locked-in period, the
Commission held that the original settle-
ment rates provided a floor beneath which
- DOMAC could not be required to make
refunds, despite the Commission’s conclu-
sion that the “just and reasonable” rate for
that period was substantially below that
floor. The limitation has the effect of al-
lowing DOMAC to retain 1979-81 earnings
in excess of the just and reasonable rates
that the Natural Gas Act prescribes. Bos-
ton Gas attacks this limitation. It argues
that the Commission should have ordered a
refund of all that DOMAC collected in
1979-81 above what was ‘“reasonable.”
The difficulty with Boston Gas’s argument,
however, is that the relevant statute pro-
vides, and the Supreme Court has held, to
the contrary.

The Commission's power to order re-
funds comes from section 4(e) of the Natu-
ral Gas Act, 14 U.S.C. § T17c(e). (See Ap-
pendix for full text of section 4(e).) That
section deals with rate increases that a
regulated firm proposes. It provides that,
after five months, these increases shall
take effect on the firm's motion. While
Commission review proceedings continue,
the Commission can require the firm to
“keep accurate accounts in detail of all
amounts received by reason of such in-
crease ...."” Upon completion of the re-
view proceedings, the Commission may or-
der the firm “to refund, with interest, the
portion of such increased rates or charges
by its decision found not justified.” The
Supreme Court has specifically stated that
the pre-existing lawful rate provides a re-
fund floor in a section 4 proceeding. Fed-
eral Power Commission v. Sunray DX
0il Co., 391 US. 9, 22-25, 88 S.Ct. 1526,
1533-1535, 20 L.Ed.2d 388 (1968). It de-
rived this conclusion from the language of
the statute and from the fact that, other-
wise, a firm asking for an increase could
end up considerably worse off than if it had
not requested one. And, ironically, the
firms least likely to be earning monopoly
profits would be the firms most exposed to
past rate scrutiny (for they are the firms
most likely to see a need to ask for a rate
increase).
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We find Boston Gas's efforts to dist,.
guish Sunray unconvincing. The Suprey,
Court’s language clearly interprets sectigy
4's refund authority as limited to tp,
“amounts received by reason of such .
crease.” 15 U.S.C. § T17c(e) (emphasis
added). We also find the logic of Sum-ay
convincing and note that it is broadly ¢op.
sistent with the traditional language of
similar statutes in the ratemaking ares
Cf. Commonwealth of Massachusetts, De.
partment of Public Utilities v. Uniteqd
States, 729 F.2d 886 (1st Cir.1984) (listing
similarly structured statutes). But, of
course, we would be bound by Sunray
even were this not so.

[10] 2. With regard to the future peri-
od, the Commission declined to follow the
Sunray approach. It ordered refunds of
the full difference between the stipulated
future rate, which DOMAC had been
charging, and the authorized future rate,
which was below the original settlement
rate. The reason for this difference in
treatment is a simple one. The Commis-
sion found that DOMAC had agreed to the
larger refund; it had agreed to set aside
the pre-existing floor. It did this in the
future-period settlement agreement itself,
which includes the following provision:

C. Rate Reductions and Refunds

Within forty-five (45) days of a final
Commission order on any of the issues
reserved ...,
(1) without regard to the rate levels
which have been established in Docket
Nos. CP77-216, et al., or may be estab-
lished in Docket Nos. RP79-23, et al.,
DOMAC shall file a rate reduction (to
be effective August 2, 1981) and shall
make refunds, with interest, to cus
tomers ... as may be indicated by the
Commission’s determination on the re-
served issue ....
Stipulation and Agreement in Settlement of
Rate Proceeding RP81-34, Art. I, §9
(March 19, 1982) {emphasis added).

DOMAC argues that this languageé
should not be read to waive the Sunray
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restriction of refunds to the level fixed by
the settlement of Docket No. CP77-216. It
ys that the words “without regard to the
rate levels which have been established” is
meant only to recognize that the Commis-
sion was to decide whether the CP77-216
rate (the settlement rate) would act as a
floor in the RP79-23 decision (for the
tocked-in period), and that the Commis-
sion’s decision concerning the applicability
of Sunray to the locked-in period would
then apply to the future period as well.
But the parties noted specifically in the
Agreement what issues remained to be de-
cided by the Commission. They listed de-
murrage, cool-down revenues, deferred tax
liabilities, minimum bills, and rate of re-
turn. See Distrigas of Massachusetts
Corp., 20 FERC 161,073, at 61,155 & n. 1
(1982). They did not mention anything
about a “refund floor” issue. Moreover, it
makes sense that parties to a settlement,
uncertain whether the settlement rate is
actually “just and reasonable” might leave
open the possibility of a lower rate in the
future and refunds for the past, should the
Commission find that a lower rate was
“just and reasonable.” At least one party
to the agreement presumably would wish
such a provision and would wish it not to
be limited by reference to a pre-existing
rate. Since the language of the Agreement
favors the Commission’s interpretation, and
that interpretation is consistent with a
plausible purpose of the agreement, we

accept the Commission’s view of the mat-
ter.

'DOMAC also argues that the Commis-
$ion does not have the power to enforce the
igreement as interpreted, for, to do so, in
DOMAC's view, would give it the power to
set gside the “rate floor” that section 4
Provides. “Can the parties’ private agree-
ment empower the Commission to ignore
!he law?” asks DOMAC. Put so pejora-
u"elyy, one is tempted to say, “Of course
MOL" but the true answer is, “It depends.”
mt:m“Sly the parties can, by agreeing on
Wit.hs, allo.w the Commission to dispense
for acherta°m statutory requirements, those
id 03] ?rmg, for example. See, e.g., Plac-

0. v. Federal Power Commaission,

483 F.2d 880, 893-94 (5th Cir.1973), af-
Sfirmed sub nom. Mobil Oil Corp. v. Feder-
al Power Commission, 417 U.S. 283, 94
S.Ct. 2328, 41 L.Ed.2d 72 (1974); Pennsyl-
vania Gas & Water Co. v. Federal Power
Commassion, 463 F.2d 1242, 1245-51 (D.C.
Cir.1972); City of Lexington v. Federal
Power Commission, 295 F.2d 109, 119-22
(4th Cir.1961). There is ample authority to
the effect that a utility and its customers
can agree upon rates, that the parties can
embody the agreed rates in a tariff, and
that a commission can subsequently en-
force them. See, e.g., In re Hugoton-Ana-
darko Area Rate Case, 466 F.2d 974 (9th
Cir.1972); Pennsylvania Gas & Water Co.
v. Federal Power Commission, supra;
Texas Eastern Transmission Corp. v. Fed-
eral Power Commission, 306 F.2d 345 (5th
Cir.1962), cert. denied sub nom. Manufac-
turers Light & Heat Co. v. Texas Eastern
Transmission Corp., 375 U.S. 941, 84 S.Ct.
347, 11 L.Ed.2d 273 (1963). We see nothing
in the law that would prevent the parties
from agreeing to a rate refund, conditioned
upon specified future events, should they
choose to do so (at least where the refund
is not otherwise unlawful, as, for example,
when the resulting rate is discriminatory,
15 US.C. § 717c(b); see, e.g., Wight v.
United States, 167 U.S. 512, 17 S.Ct. 822,
42 L.Ed. 258 (1897) (construing section 2 of
Interstate Commerce Act, 49 US.C. § 2,
recodified at 49 U.S.C. § 10741(a)), or un-
reasonably low). Thus, we conclude that
the Commission can enforce DOMAC's
agreement to pay the larger refund—and
that the Commission is reasonable in inter-
preting the agreement here so to provide.

In sum, we find that the Commission’s
rulings in this case are reasonable and ade-
quately supported by the record, with two
exceptions. First, the Commission cannot
reduce DOMAC’s rate base by the amount
of the firm’'s deferred tax liabilities. And
second, it must reconsider and properly
justify its treatment of DOMAC’s revenues
from providing cool-down services to LNG
tankers. We remand the case to the agen-
cy for further proceedings in accordance
with our discussion of these two issues.
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Affirmed in part; vacated in part; re- tion, or service; and, pending such hearing
| manded to the Commission for further and the decision thereon, the Commission,
proceedings. upon filing with such schedules and deliver- (
; ing to the natural-gas company affected hez
’ APPENDIX thereby a statement in writing of its rea- con
! Excerpts from the Natural Gas Act sons for such suspension, may suspend the cor
1. Section 4, 15 US.C. § T17¢ operation of such schedule and defer the s::
Rates and charges; schedules; suspen- use .0 f such rate, charge, classification, or lcect
sion of new rates ’ ’ service, but not for a longer period than
five months beyond the time when it would nee
(a) All rfites and charges made, demand-  otherwise go into effect; and after full nat
ed, or 1.'ece1ved b}’ any natural-gas company  pearings, either completed before or after t?ae
for or in connection with the transportation . rate charge, classification, or service tior
or sale of natural gas subject to the juris- goes into effect, the Commission may make rat
diction of the Commission, and all rules and } = o with reference thereto as rea
regulations affecting or pertaining to such would be proper in a proceeding initiated o
rates or charges, shall be just and reason- after it had become effective. If the pro- t?‘e
able, and any such rate or charge that is ding has not been c oncluded an dpan fica
not just and reasonable is declared to be . L trac
unlawful. order made at the expiration of the suspen- for«
sion period, on motion of the natural-gas Prc
- company making the filing, the proposed sha
(d) Unless the Commission otherwise or- change of rate, charge, classification, or in 2
ders, no change shall be made by any natu-  service shall go into effect. Where in- tive
ral~gz.15_ company in any such rate, charge, creased rates or charges are thus made on
c]asmflc.ation, or service, or in any rule, effective, the Commission may, by order, ine
regulation, or contract relating thereto, ex-  require the natural-gas company to furnish ule
cept after thirty days’ notice to the Com- 5 pong to be approved by the Commission, the
mission ar}d to th(.e.publi.c. Such notice {, refund any amounts ordered by the wh
sball be given by filing with the. Commis-  Gommission, to keep accurate accounts in disc
sion and keeping open for public inspection  getai) of all amounts received by reason of law
new schedules stating p‘lainly the change or such increase, specifying by whom and in rat
changes to be 'made in the scl?edule O whose behalf such amounts were paid, and, (
schedules then in force ar}d the.tlme when upon completion of the hearing and deci- or -
the change.or. changes will go into effect. sion, to order such natural-gas company to sior
The Commission, for good cause sbown, refund, with interest, the portion of such dice
may.a‘llow changes to take e?ffect “flthout increased rates or charges by its decision its
requiring the thirty days’ notice .hex_'em pro- ¢ ind not justified. At any hearing involv- the
vided for by an order spec1fy1ng the ing a rate or charge sought to be increased, of 1
changes so to be made and the time whgn the burden of proof to show that the in- cas
they shall take effect a nd the manrfer M creased rate or charge is just and reason- ity
which they shall be filed and published. able shall be upon the natural-gas compa- por

(e) Whenever any such new schedule is
filed the Commission shall have authority,
either upon complaint of any State, munici-
pality, State commission or gas distributing
company, or upon its own initiative without
complaint, at once, and if it so orders, with-
out answer or formal pleading by the natu-
ral-gas company, but upon reasonable no-
tice, to enter upon a hearing concerning the
lawfulness of such rate, charge, classifica-

ny, and the Commission shall give to the
hearing and decision of such questions
preference over other questions pending
before it and decide the same as speedily as
possible.

2. Section 5, 15 U.S.C. § T17d

Fixing rates and charges; determina:
tion of cost of production or transports-
tion
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APPENDIX—Continued

(a) Whenever the Commission, after a
hearing had upon its own motion or upon
complaint of any State, municipality, State
commission, or gas distributing company,
shall find that any rate, charge, or classifi-
cation demanded, observed, charged, or col-
jected by any natural-gas company in con-
nection with any transportation or sale of
natural gas, subject to the jurisdiction of
the Commission, or that any rule, regula-
tion, practice, or contract affecting such
rate, charge, or classification is unjust, un-
reasonable, unduly discriminatory, or pref-
erential, the Commission shall determine
the just and reasonable rate, charge, classi-
fication, rule, regulation, practice, or con-
tract to be thereafter observed and in
force, and shall fix the same by order:
Provided, however, That the Commission
shall have no power to order any increase
in any rate contained in the currently effec-
tive schedule of such natural gas company
on file with the Commission, uniess such
increase is in accordance with a new sched-
ule filed by such natural gas company; but
the Commission may order a decrease
where existing rates are unjust, unduly
discriminatory, preferential, otherwise un-
lawful, or are not the lowest reasonable
rates,

(b) The Commission upon its own motion,
or upon the request of any State commis-
sion, whenever it can do so without preju-
§ice to the efficient and proper conduct of
its affairs, may investigate and determine
the cost of the production or transportation
of natural gas by a natural-gas company in
Cases where the Commission has no author-
ity to establish a rate governing the trans-
Portation or sale of such natural gas.
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Suit was brought arising out of a secu-
rities transaction in which defendant
gained control of professional football team
by forming a separate corporation and
merging it with old corporation. The Unit-
ed States District Court for the District of
Massachusetts, Walter Jay Skinner, J., en-
tered judgment in favor of defendants, and
appeal was taken. The Court of Appeals,
Coffin, Circuit Judge, held that: (1) district
court did not clearly err in finding that
certain information was properly excluded
from proxy statement, and (2) case had to
be remanded for determination whether
proxy statement should have included sales
prices of expansion franchises, issuance of
price of voting stock, and income from local
media.

Affirmed in part, vacated in part, and
remanded.

1. Securities Regulation =50

Fact that a proxy statement is drafted
by insiders acting in their own interest
does not change the standard of materiality
in suit arising out of a securities transac-
tion. Securities Exchange Act of 1934,
§ 14(a), 15 U.S.C.A. § 78n(a).

2. Securities Regulation =50

Although same standard of materiality
would apply to both one-sided transactions
and adversarial transactions, standard
might identify different facts as material in



