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SUMMARY

Because of the significant change which has

taken place in the competitive dynamics of the video

programming market since the adoption of video dial tone

rules, the Commission should now implement measures to

prevent LECs using their control of video dial tone

facilities to stifle potential independent competitors.

Where previously the LEC, which had been precluded by the

cross-ownership restriction from directly offering video

programming to subscribers, could be expected to focus

upon providing the switching and transport of video

dialtone service, along with assorted ancillary and

enhanced services, to independent video programmers; now

many LECs apparently plan to concentrate on the packaging

and sale of video programming which will be offered by

them to their subscribers over LEC-owned video dial tone

platforms in direct competition with these same

independent video programmers.

Consumers would be ill served if the

significant effort now being made to develop competition

in video programming simply resulted in a cable company

local telephone company duopoly which, either

inadvertently or by design, was able to disadvantage

independent video programmers.

The decision of at least some LECs to seek to

provide video programming directly to subscribers also

raises the issue of what scope of regulation must be

- i -



applied to them. A review of the salient provisions of

Title VI of the Communications Act discloses that the

Commission has no choice but to apply Title VI regulation

to those telephone companies who choose to engage in the

direct provision of video programming to subscribers over

cable or video dialtone facilities, that are owned by

them or by an affiliate.

LECs that wish to provide video programming

directly to their subscribers over a video system owned

by them or by an affiliate should be required to do so

through a separate subsidiary. Requiring a separate

subsidiary is the only mechanism which will ensure that a

LEC providing video programming over its own video

dialtone platform does not cross-subsidize its

unregulated video programming affiliate with revenues

from regulated services, discriminate against competing

video programmers in the provision of access to its

platform, or misuse customer information which comes into

its possession in its role as monopoly provider of local

exchange and access services.

- ii -
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AT&T COMMENTS

Pursuant to the Commission's Fourth Further

Notice of Proposed Rulemaking ("FNPR") released

January 20, 1995,1 AT&T Corp. ("AT&T") submits these

comments on the various issues raised by the Commission.

INTRODUCTION

In this proceeding, the Commission is once

again attempting to develop rules concerning the

provision of video dial tone service by local exchange

companies ("LECs"). The catalyst for this particular

1 Telephone Company-Cable Television Cross-Ownership
Rules, CC Docket No. 87-266, Fourth Further Notice Of
Proposed Rulemaking, FCC 95-20, released January 20
1995 (synopsis at 60 Fed. Reg. 8996 (1995)).
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round of rulemaking is a series of judicial rulings2

invalidating the cross-ownership restrictions contained

in the 1984 Cable Act. 3 Because the cross-ownership

restrictions were inexorably linked to the analysis used

by the Commission to develop the earlier video dialtone

rules, the Commission has correctly concluded that this

further rulemaking is needed to determine if the existing

video dialtone rules should be revised, and, if so, how.

Although video dialtone service, with the

potential to deliver a vast array of new and imaginative

applications to the public through a myriad of

competitive video programmers, should not be hamstrung by

needless regulation, the Commission must now recognize

the significant change which has taken place in the

competitive equation with the movement of LECs into the

direct packaging and sale of video programs to

subscribers and must adopt meaningful safeguards to

2

3

See, ~, Chesapeake & Potomac Tel. Co. of
Virginia v. United States, 42 F.3d 181 (4th Cir.
1994) (C&P Tel. Co. v. U.S.) ; U S WEST, Inc. v. United
States, 1994 WL 719064, 63 USLW 2428 (9th Cir.
1994) (U S WEST v. U.S.) ; BellSouth Corp. v. United
States, 868 F. Supp 1335 (N.D. Ala. 1994) (BellSouth v.
U.S.) ; Ameritech Corp. v. United States, 867 F. Supp.
721 (N.D. Ill. 1994) (Ameritech v. U.S.) ; NXNEX Corp.
v. United States, Civil No. 93-323-P-C (D. Me. Dec. 8,
1994) (NYNEX v. U.S.).

Cable Communications Policy Act of 1984, § 601 ~
~, 47 U.S.C. § 521 ~ ~ ("Cable Act" or
"Title VI") (telco-cable cross-ownership ban or
restriction at § 533(b)).
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prevent LECs from using their control of video dialtone

facilities to stifle potential competitors.

The LEC common carrier video dialtone platform

will be able to attract multiple independent video

programmers only if independents are convinced that they

will be able to compete with LEC affiliated video

programmers on an equal basis; with access and price

terms which are equal to those provided by the LEC to its

own programmers and with customer and technical

information being made available to them on the same

terms and conditions as it is being made available to LEC

programmers. Without these assurances, independent

programmers will shun or be foreclosed from the LEC video

dialtone platform. Consumers would not be well served if

the significant effort now being made to develop

competition in video programming simply resulted in a

cable company-local telephone company duopoly, deterring

independent video programmers from making differentiated

offers. This would frustrate the intent of both Congress

and the Commission to increase competition in the

provision of video services. 4

AT&T continues to support the deploYment of

broadband services, including video dialtone, so long as

4 Cable Act, 47 U.S.C. §§ 521(6), 543(a) (2); Telephone
Company-Cable Television Cross-Ownership Rules, Second
Report and Order, 7 FCC Red. 5781 (1992).
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it is accompanied by appropriate safeguards which

preclude cross-subsidization and ensure availability of

those services on a nondiscriminatory basis. Subject to

these general principles, AT&T addresses various issues

raised by the Commission.

I. LECS THAT PROVIDE VIDEO PROGRAMMING DIRECTLY TO
SUBSCRIBERS OVER VIDEO SYSTEMS WHICH ARE CONTROLLED
BY THEM, OR BY AN AFFILIATE, ARE SUBJECT TO TITLE VI
REGULATION.

As noted above, the catalyst for this

proceeding has been the virtual elimination by the courts

of the cross-ownership restrictions contained in § 553 of

the Communications Act, and the decision, by at least

some local exchange companies, to begin to provide their

own video programming over their own video systems to

subscribers within their serving territories. s This has

caused the Commission to readdress the issue of the scope

of regulation to apply to LEC video program providers and

to seek comments on whether Title VI regulation would

apply to those LECs who are directly engaged in the

provision of programming to subscribers over a video

system which is controlled by the LEC, either directly or

through an affiliate. 6

5

6

See, ~' Bell Atlantic Telephone Companies Tariff
F.C.C. No. la, Transmittal No. 471.

FNPR, " 14-15 (60 Fed. Reg. at 8997).
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A review of the salient provisions of Title VI

of the Communications Act discloses a simple answer to

the question posed by the Commission. The Commission has

no choice but to apply Title VI regulation to those

telephone companies who choose to engage in such video

programming, without regard to whether the companies

doing so use a non-common carrier cable system or a

common carrier video dialtone platform.

Title VI establishes the regulatory framework

applicable to cable service, systems and operators. It

defines "cable service" as:

(A) the one-way transmission to subscribers of
(i) video programming, or (ii) other programming
service, and (B) subscriber interaction, if
any, which is required for the selection of
such video programming or other programming
service. 47 U.S.C. § 522(6).

Moreover, Title VI defines "cable operator" as:

any person or group of persons (A) who provides
cable service over a cable system and directly
or through one or more affiliates owns a
significant interest in such cable system, or
(B) who otherwise controls or is responsible
for, through any arrangement, the management
and operation of such a cable system. 47 U.S.C
§ 522 (5) .

It further defines a "cable system" as

a facility, consisting of a set of closed
transmission paths and associated signal
generation, reception, and control equipment
that is designed to provide cable service which
includes video programming and which is
provided to multiple subscribers within a
community. 47 U.S.C. § 522(7).

Finally, although the Cable Act specifically exempts the

"facility of a common carrier" which is subject to
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Title II of the Communications Act from the definition of

a cable system, this exception is conditioned by the

further caveat:

except that such facility shall be considered a
cable system . . . to the extent such facility
is used in the transmission of video
programming directly to subscribers . .
47 U.S.C. § 522(7). (Emphasis added.)

These provisions clearly evidence the

Congressional intent to bring within the scope of

Title VI those LECs who elect to provide video

programming using a common carrier video dial tone

platform controlled by it or by an affiliate rather than

using a non-common carrier system. 7 This conclusion is

consistent with the conclusions previously reached by the

Court of Appeals in National Cable Television

Association, Inc. v. Federal Communications Commission. 8

In that case, the Court accepted the analysis of the

Commission that LECs offering video dial tone service were

neither "cable operators" nor providing "cable service"

as these terms were defined in the Cable Act. As such,

the Court refused to overturn the Commission's decision

that LECs offering dialtone service were not subject to

the franchise requirements of the Cable Act. The

7

8

~ NCTA v. FCC, 33 F.3d 66, 74.

Nat~onal Cable Television Association, Inc. v. Federal
Communications Commission, 33 F.3d 66 (D.C. Cir.
1994) ("NCTA v. FCC").
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linchpin of the Court's analysis, however, was the fact

that LECs offering video dial tone service would not be

permitted to directly provide video programming to

subscribers over their video dialtone systems. Thus, for

example, the Court accepted the Commission's analysis

that "cable service ll excluded video dialtone service

because

in the Commission's lexicon lithe term
'transmission' ... requir(es) active
participation in the selection and distribution
of video programming."g

As such, the Court concluded that:

the Commission reasonably interpreted the Act
to require that an entity obtain a cable
franchise lIonly when that entity selects or
provides the video programming to be
offered. 1110

To the extent that various LECs now intend to IIselect,lI

"distribute" and "provide ll video programming directly to

subscribers, under the NCTA v. FCC rationale, they will

be offering IIcable service" as "cable operators. II

The Commission also requests comments on

whether, in the absence of the cross ownership

restriction, it has the authority to require LEC-owned or

controlled video programmers to provide programming only

over a video dialtone platform provided on a common

9 NCTA v. FCC, 33 F.3d 66, 71.

10 NCTA v. FCC at 72 (internal citations omitted) .
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carrier basis. 11 Nothing in Title II or Title VI of the

Communications Act grants such authority to the

Commission. With the removal of the cross-ownership

restriction, the LEC, or its affiliate, is permitted

under the Cable Act to build a non-common carrier cable

system in order to provide its own video programming.

If the LEC chooses to build a non-common

carrier cable system, the LEC would, of course, be

required to comply with the franchise and other

applicable provisions of the Cable Act. In addition, in

order to ensure that a LEC, through its regulated

Title II operations, is not subsidizing or in some other

way advantaging its cable operations, the LEC would be

subject to all applicable provisions of the Commission's

rules and regulations regarding the separation of

regulated and non-regulated activities. 12

Although the Commission cannot require a local

exchange company to provide video programming as a common

carrier, it has the authority under Title II of the

Communications Act 13 to allow a local exchange company to

11 FNPR, " 11-13 (60 Fed. Reg. at 8997).

12 ~, ~, Separation of Costs of Regulated Telephone
Service From the Costs of Non-Regulated Activities, CC
Docket No. 86-111, Report and Order (released
February 6, 1987).

13 See, ~, 47 U.S.C. §§ 201,214.
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do so. However, in this situation, in addition to the

requirements of Title VI which would apply to the LEC

because of its involvement in the direct provision of

video programming to its subscribers,14 the LEC, because

of its operation of a common carrier video dial tone

platform, would also be subject to the provisions of

Title II of the Communications Act, including any rules

or regulations developed by the Commission specifically

with respect to video dialtone service. 1s

II. LECS THAT DIRECTLY PROVIDE VIDEO PROGRAMMING TO
SUBSCRIBERS SHOULD BE REQUIRED TO DO SO THROUGH A
SEPARATE SUBSIDIARY.

The Commission also seeks comments on what, if

any, regulatory safeguards it should apply to LECs who

plan to provide video programming to customers, beyond

those safeguards already adopted in the various Video

Dialtone Orders. 16 Specifically, the Commission seeks

14 Independent video programmers who used the LEC video
dialtone platform to deliver video programming would
not, however, be subject to Title VI regulation.
NCTA v. FCC, 33 F.3d 66, 74-75 (D.C. Cir. 1994).

15 Even though the Commission cannot require the LEC to
provide video programming over common carrier
facilities, once the LEC has made such a choice and
has secured § 214 authority to operate a video
dial tone platform, the LEC would have to secure the
approval of the Commission if the LEC thereafter
wished to remove those facilities from common
carriage. 47 U.S.C. § 214(a).

16 Telephone Company-Cable Television Cross-Ownership
Rules, Sections 63.54-63.58, Further Notice of

(footnote continued on following page)
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comment on whether it should now require that LEC video

programmers offer such programming through a separate

subsidiary. 17 For the reasons discussed below, the

Commission should apply a separate subsidiary requirement

to LECs which wish to provide video programming directly

to their subscribers over a video system owned by it or

by an affiliate.

As the Commission recognizes,18 there is a need

to ensure that a LEC providing video programming over its

own video dial tone platform does not cross-subsidize its

unregulated video programming affiliate with revenues

from regulated services, or discriminate against

competing video programmers, or favor its own video

(footnote continued from previous page)

Proposed Rulemaking, First Report and Order, and
Second Further Notice of Inquiry, 7 FCC Rcd 300
(1991) (First Report and Order), aff'd, Memorandum
Opinion and Order on Reconsideration, 7 FCC Rcd 5069
(1992) (Memorandum Opinion and Order on
Reconsideration), aff'd, NCIA v. FCC, 33 F.3d 66 (D.C.
Cir. 1994); Telephone Company-Cable Television Cross
Ownership Rules, Sections 63.54-63.58, Second Report
and Order, Recommendation to Congress, and Second
Further Notice of Proposed Rulemaking, 7 FCC Rcd 5781
(1992) (Second Report and Order), aff'd, Memorandum
Opinion and Order on Reconsideration and Third Further
Notice of Proposed RUlemaking, FCC 94-269 (released
Nov. 7, 1994), 1994 WL 617593 (1994), (Video Dialtone
Reconsideration Order), appeal pending sub nom.
Mankato Citizens Tel. Co. v. FCC, No. 92-1404 (D.C.
Cir. filed Sept. 9, 1992).

17 FNPR, , 39 (60 Fed. Reg. at 9000).

18 FNPR, " 37-38 (60 Fed. Reg. at 9000).
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programming operation, in providing access to its video

dialtone platform.

The Commission's proposal to permit providers

of video dialtone platforms to act as both platform

providers and video programmers will dramatically

increase the incentive and opportunity for video dial tone

platform providers to discriminate against unaffiliated

video programmers. A LEC providing both video

programming and video dial tone platform could, for

example, manipulate the timing of development and

introduction of platform features to maximize the

competitive advantage for its video programming arm

intending to use those services. 19 Additionally, the LEC

could assign its "in-house" video programming operation

unique co-location or interconnection arrangements20 as

19 ~, ~, The Commission's Investigation Into
Southern Bell Telephone and Telegraph Company's Trial
Provision of MemoryCall Service, Docket No. 4000-U
(Georgia Public Service Commission, June 4, 1991)
(Georgia PSC Inyestigation) (Public Service Commission
finds that BOC delayed introduction of network
features to advantage its enhanced services
affiliate). ~~ State of California v. Federal
Communications Commission, 39 F.3d 919 (9th Cir.
1994) .

20 For example, in the absence of a rule prohibiting it,
a LEC could make a preferential assignment of
collocated space to its video programming operation
while providing less desirable space, or even no
space, to independent programmers. This action would
provide significant cost advantages, in the form of
access cost savings, to the LEC-affiliated programmer
as compared to independent programmers.
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that video programming operation seeks to deploy

equipment to provide new services or features, such as

video gateways.21 Moreover, a LEC that provides both the

video platform and video programming has the ability to

subsidize its video programming operation by allocating

common or other costs attributable to its unregulated

video operation to its regulated video dial tone platform

services. 22

An appropriate structural separation

requirement will limit a LEC's ability to use its control

over the video dial tone platform to advantage its video

programming affiliates. Such a structural separation

requirement will act to quarantine the LEC's regulated

provision of the video dial tone platform from its

unregulated provision of video programming. At a

minimum, the LEC should be required to: maintain

separate operations (including a separate sales force),

21 ~, ~, Georgia PSC Investigation (Georgia Public
Service Commission finds that BOC refused to permit
competing enhanced service providers to co-locate
equipment) .

22 ~, ~, Computer III Remand Proceedings: Bell
Operating Company Safeguards; and Tier 1 Local
Exchange Company Safeguards, CC Docket No. 90-263,
Notice of Proposed Rulemaking and Order, 6 FCC Red
174, 177, " 18-20 (Computer II Remand
Proceedings) (citing, inter alia, Annual 1990 Access
Tariff Filings, CC Docket No. 90-320, Memorandum
Opinion and Order, 5 FCC Red 4177, 4179-4184, " 12-52
(1990) ) .
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books of account, personnel, and property; conduct

separate commercial activities, including planning,

marketing, and promotion; purchase all video dialtone

platform services at tariffed rates; and incur all debts

on the basis of its own finances, without regard to the

revenues of its parent. Additionally, the separate

subsidiary should be required to receive all network

interface and customer information on terms and

conditions equal to those afforded unaffiliated video

programmers, and to receive processing of its service

requests on similar terms and conditions. 23

Together, these conditions will discourage LEC

discrimination and cross-subsidization and will

facilitate the monitoring and detection of anti-

competitive conduct. Because the video programming

affiliate will be formally separated from the video

platform provider, opportunities for the LEC to

misallocate costs and to otherwise cross-subsidize will

be minimized. 24 In addition, because the separate

23 The Commission's proposal to permit LECs to provide
video programming over their video dial tone platforms
will only increase LEC incentives to discriminate
against unaffiliated video programmers. Accordingly,
the Commission should also require that LECs provide
access to pole attachments, conduits, and rights-of
way to all unaffiliated video programmers on the same
terms and conditions as those afforded its separate
video programming subsidiary.

24 Although not specifically addressed in the FNPR, the
Commission should also apply a separate subsidiary

(footnote continued on following page)
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subsidiary will be required to deal with the platform

provider as a separate entity, and at arms length, the

LEC's ability to provide preferential pricing, service,

or information to its programming affiliate will also be

significantly reduced.

The Commission cannot rely exclusively on non-

structural safeguards to prevent potential anti

competitive conduct by LECs.25 The Commission has

nonetheless proposed to adopt the safeguards established

in the Bell Atlantic Market Trial, which are essentially

existing accounting and cost allocation rules used for

enhanced services, including current open network

architecture ("aNA") safeguards. 26 As has been

recognized, however, it is not at all clear that the aNA

(footnote continued from previous page)

requirement to a LEC who chooses to provide video
programming over a cable system owned by it, or by an
affiliate. This would limit the ability of the LEC to
use regulated Title II resources to cross subsidize
its cable operation.

25 The limited protection provided by accounting rules is
demonstrated by the Commission's recent issuance of
Orders to Show Cause against several LECs. In these
Orders, the Commission addresses apparent violations
of accounting rules which took place in 1988 and the
first quarter of 1989.

26 FNPR, supra ~ 5, n.15. The Commission has indicated
that these safeguards may consist of the non
structural safeguards that the Commission has adopted
for BOC provision of enhanced services, as well as
additional safeguards imposed by the Commission as
part of the Bell Atlantic Video Dialtone Market Trial.



- 15 -

safeguards, as modified by the BOC Safeguards Order, are

sufficient to prevent BOCs or other LECs from

discriminating in the provision of access. 27 Moreover,

as the Commission itself has acknowledged, its ability to

use accounting and cost allocation rules to prevent

cross-subsidy in the context of enhanced services is the

result of extensive experience that the Commission

developed over a number of years while those services

were provided on a fully-separated basis. 28 Because the

Commission currently lacks similar experience with video

dialtone services, the Commission should, at least

initially, impose a structural separation requirement on

LECs.

27 ~ California v. F.C.C., 39 F.3d 919, 929 (9th Cir.
1994). Indeed, it appears that the Commission's
ability to assure accurate allocation of costs will be
continually tested, as LECs have already begun to file
video dialtone tariffs that do not provide adequate
cost information. ~ Petition of AT&T to Reject or,
In the Alternative, to Suspend and Investigate Bell
Atlantic Telephone Companies' Revisions to Tariff
F.C.C. No. 10, Transmittal No. 741, filed February 13,
1995.

28 ~ Computer III Remand Proceedings, CC Docket No.
90-623, Notice of Proposed Rulemaking and Order, 6
F.C.C. Red 174, 176, , 16 (1990).
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