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Mr. Michael Wack
Wireless Bureau

Federal Communications Commission
1919 M Street, NW, Room 650
Washington, DC 20554

RE: PR Docket No. 94-105; Petition of the People of the State of California
and the Public Utilities Commission of the State of California to Retain
Regulatory Authority Over Intrastate Cellular Service Rates

Dear Michael:

Thank you for meeting with us on Tuesday to discuss the California Public Utilities Commission’s
(CPUC'’s) Petition, PR Docket 94-105, seeking to retain regulatory jurisdiction over cellular rates.

A number of questions were raised that required some research and/or compilation of materials.
Following are AirTouch Communications’ responses:

1. a) Percentage of total customers on AirTouch Los Angeles cellular system subscribing to “Super
Value” discount pricing plans, as of end of year 1994.

Response: 46.4%

b) Percentage of “new” customers subscribing to “Super Value” discount pricing plans during
1994.

Response: 55.3%
c) Significance of difference.
Response: Even with over half of new subscribers taking advantage of the “Super Value”

discount pricing plans, the fact that nearly half of total customers subscribe to these plans signals a
significant migration of existing customers to discount plans.



.

2. Can an existing customer change from one plan to another without penalty?

Response: Yes. Termination penalties do not apply when a customer on one contract plan opts
to subscribe to another contract plan, as long as the customer agrees to subscribe for the complete term of
the new contract plan. See LASMSA tariff sheets 4-C; 4-R; 4-X;; 4-Z; 4-EE.

3. Can existing customers participate in promotions?

Response: Most promotions are designed for new customers. However, several promotions
offered recently have extended to existing customers who: i) change from a one-year contract to a two-
year contract; ii) transfer from one “Super Value” contract plan to another “Super Value” contract plan;
ii1) add additional phone(s) to their account. See Promotion Tariff Sheets 31, 32, 33, 35 and 41.

4. What is the extent of CPUC regulation of cellular?

Response: The CPUC has consistently misled the Commission in its assertions that cellular
carriers enjoy unfettered freedom to reduce rates and introduce new plans and promotions. Moreover the

CPUC has failed to comply with the FCC’s requirement in its Sec e and Order (9 FCC Rcd.
para. 23, 1994) that “states must identify and describe in detail the rules the state proposes to establish.”

The reason for this is simple. The series of disjointed, conflicting, and onerous cellular
decisions approved over the years by the CPUC clearly demonstrates why its policies have failed. The
CPUC’s regulation of the cellular industry is highly restrictive, complex, and anti-consumer. We attach,
in their entirety, the CPUC’s key decisions.

If you have any questions about this material please let me know.

Sinc%g,

Kathleen Q. Abernathy
Attachment

cc: John Cimko
Jerry Duvall
Doron Furtig
Don Gips
Michael Katz
Regina Keeney
James Olson
Dan Phythyon
Greg Rosston
Michael Wack
Stan Wiggins



D.94-08-022

D.94-10-040

D.94-04-044

D.94-04-043

Res.T-15325

D.93-04-058

D.92-10-026

Key CPUC Decisions on Cellular

Wirel OIl Decisi
Directs cellular carriers to unbundle wholesale tariff
if bona fide request for unbundling is received from a
switched based reseller.

Order G ing Reheari f Use of T Tariff
Authority to Introduce New Rate Plans with Same Day
Notice

Order took back carriers' right to introduce new

pricing plans on same day as those plans are filed with
CPUC.

MWWWS -Vallev Limited P b i Cellul
Resellers

This decision rejects the settlement and states that
the Carrier may only refile if it recasts its proposal to
assume a 9.75% return on investment which has the
effect of overturning 10 years of market based pricing
without notice.

Assi {C issi Ruling--Order Modifyi
Decision 90-06-025

This decision lifted $100 limit on credits on service but
requires carriers to inform resellers via facsimile of
promotions lasting 10 days or less. This decision
leaves in place the $25 nominal gift rule (no gifts to
new or existing customers which exceed a retail value
of $25). This decision mandates rules governing the
use of contracts with customers.

¥

Commission rejected BACTC's filing to introduce a new
Volume User rate plan which requires a minimum of
20 units. CPUC partially agreed with resellers that
minimum should be 50 units unless BACTC files an
application to deviate from the minimum of 50
established in an earlier decision.

This order allows carriers to establish rate bands for
pricing by 30 day filings; rates may be changed

on one day notice after rate band set. If carrier wants
to return rate to prior level (within rate band), it may
do so on one day notice at retail but must give
resellers 60 days advance notice.

Cellular | igation—P] Il Decisi
This decision ordered the unbundling of wholesale
rates on a direct embedded cost basis, authorized



Res.T-14608
(Sept.1991)

Res.T-14607
(Sept.1991)

D.90-10-047

D.90-06-025
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resellers to petition to modify their authorization to
provide for operation of a switch, directed carriers to
utilize a Uniform System of Accounts based on a fully
allocated cost methodology, etc. Applications for
Rehearing of this decision were granted in May 1993.

Resolution Denving A US West Advice I
This decision established a requirement that carriers
must maintain the retail margin on a rate element by
rate element basis.

Resolution Denvi US West P ional P
This decision upheld the $25 nominal gift rule and
established a $100 limit on free airtime service credits
which carriers could give to customers.

This decision modified portions of the decision
described below.

This decision introduced the concept of temporary
tariff authority whereby a carrier or reseller could
implement price reductions limited to 109% of an
average customer's bill on same day as filed; stated
that there shall not be a mandatory margin between
wholesale and retail rates of carriers but current
margins cannot be deviated from until cellular USOA
cost allocation methods are adopted and implemented
and carriers demonstrate that retail operations
operate on a break-even or better basis; guidelines
adopted which provided that agents may not pay for
any portion of a customer's service, no provider of
service may give a customer a gift of more than
nominal value and no provider may give any customer
any equipment price concession or any article or
service of other than nominal value on the condition
that the customer subscribe to service (the anti-
bundling policy). Decision also allows carriers to
implement a "large user" rate plan with volume
discounts so long as the rate is at least 5% above the
wholesale and the volume purchaser serve as the
master customer.
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These are the comments of Commissioner Knight, which
being made available to interested members of the public who may
not have been present at the meeting during which the Cellular 0Il
order was adopted. )

I can suppofé this order for three reasons:

First, this order rules out cost-of-service regulation
and cost-based rate cap regulation of cellular carriers.

Second, this order calls for the Commission to petition
the FCC to retain jurisdiction for only 18 months, beginning .
Septembex 1, 1994.

Third, this order provides for the unbundling of some
aspects of cellular service at market-based rates. -

After looking at the evidence I am not thoroughly
convinced that cellular carriers lack market power. For this
reason, as a safequard against the abuse of market power, I ‘support
continued dominant carrier regulation of cellular providers.
Because the Commission found that cellular carriers possess
significant market power we are compelled to petition the FCC to
retain regulatory authority. However, in this order we direct the
filing of a petition that seeks only to retain this authority for
18 months. Given the rapid changes undergoing the
telecommunications industry in general and wireless
telecommunications sgecifically, this seems a reasonable length of
time for the Commission to seek to retain jurisdiction. My biggest
concern is inability to accurately assess the sure growth of the
provider universe and even satellite technologies enter the market.
To have tunnel vision on the wireless industry as is presently
configured is fraught with the risk of being out of step with the
market needs of the future.

I am particularly pleased that this order has developed
a market-based approach to unbundling. Under the unbundling plan
adopted in this order cellular carriers who receive a bona fide
request for unbundling will be required unbundle the provision of
NXX codes and landline interconnection to the LEC from their
existing wholesale tariffs. They would be allowed to price these
services at market rates. Since these services are unbundled
because there are competitive alternatives rate regulation, of the
unbundled items is not required. So long as the total package of
the unbundled elements is no higher than the authorized rate of the
bundled service we would allow the cellular carrier to price its
unbundled functions at whatever it chooses. This limited
unbundling will enable the switch-based resellers to acquire number
blocks by ordering their own NXX codes and LEC interconnections and
hence avoid some charges to the cellular duopolist. The reseller
will not be required to purchase functions or services from the

facilities-based cellular provider that it has acquired from
another source.
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It is important to note that this unbundling does not
necessarily eliminate the activation charge, the monthly service
charge; the airtime charge, or any other charge. The cellular
provider will determine what the appropriate design is for the
unbundled functions.

I am particularly pleased that this order rules out
cost-of-service regulation. I firmly believe that the cellular
industry is particularly ill-suited for any type of cost-based
regulation. In part it is difficult because there is some degree
of competition between the duopolists; in my short tenure I have
seen that cost-of-service requlation seems to fail at the first
hint of competition. ‘

Second, cost-of-service regulation would, in my mind,
not result in rates that would reflect the value of scarce spectrum
and would result in rates that did not reflect the underlying value
of the spectrum, which is the resource used to provide the service. -

Third, the continued dominance of facilities-based
cellular providers is only transitory in nature, and I do not think
it is prudent to spend a great deal of time and effort developing
regulation that will be in place a relatively short time.

Finally, we are moving away from cost-based regulation
in most other industries we regulate. It makes little sense to
impose traditional cost-of-service regulation, when we are now so
aware of its frailty.

In general, I am looking forward to the introduction of
competition to the cellular industry from enhanced specialized
mobile radio, from PCS and possibly even satellite technology.
However, until then we must continue some modest regulation of the
cellular industry.
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I. Background

On December 17, 1993, we opened an investigation of the
mobile telephone service industry to develop a comprehensive
regulatory framework designed to promote an orderly transition into
a fully competitive marketplace while assuring that consumers are
protected against unjust or unreasonable rates. In this interim
opinion, we consider the threshold question of whether current
market conditions for mobile telephone services protect subscribers
adequately from unjust, unreasonable, or discriminatory rates, and
consequently, whether continued state reqgulation of carriers is
necessary to protect consumers.

As a result of our investigation in this proceeding, we
conclude that the wholesale cellular telephone market currently
remains uncompetitive. Accordingly, state regulation of cellular
carriers should continue at least for the near term to protect
consumers against unreasonable rates while fostering the
development of a competitive mobile telecommunications market. For
purposes of this interim decision, we defer full consideration and
implementation of a new regqulatory framework for the mobile
telecommunications service market to a later decision in this
proceeding. Except for limited interim measures as adopted herein,
existing rules shall continue in effect pending completion of our
investigation in the second phase of this Order Instituting
Investigation (OII or I.) as to the appropriate regulatory
framework to govern mobile telephone services. In formulating a
nev regulatory framework, we shall adopt provisions to gradually
reduce and eventually eliminate regulation of facilities-based
cellular carriers as effective competition materializes in the
wholesale mobile service market.
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This investigation encompasses all forms of commercial
mobile telephone service provided to the public within California.
In addition to cellular telephone service, our investigation
includes any form of mobile communications technology that permits
a user to initiate or receive calls in the form of voice or data
while moving freely within a broad service area.

In this OII, we have proposed to replace the current
wholesale/retail cellular regulatory structure with a regulatory
framework for all mobile telephone service providers which
distinguishes treatment solely based on whether a provider is
classified as “dominant” or “nondominant.” Firms would be
considered “dominant” if they control important bottlenecks which
are essential to providing mobile service to some or all of the
public. All other firms which are not affiliated with dominant
providers would be classified as nondominant.

our stated objective in the OII is that regulation
promote an environment in which Californians receive high quality
and reasonably-priced mobile telephone services. To this end, we
seek to encourage innovation which improves the quality and
efficiency of service, and increases the range of choices available
to satisfy the diverse needs of California consumers. Thus, a
balanced regulatory approach is required which encourages
competitive entry into the mobile service market while assuring
effective oversight of facilities-based carriers until such
competition develops. We are firmly committed to maintaining the
requisite oversight to discourage firms from exercising excessive
market power or attempting to defraud the public.

This investigation builds upon the industry analyses we
have done previously in 1.88-11-040. As stated in this OII, a
number of recent developments prompt our investigation to develop a
comprehensive strategy for the mobile telephone market. These
developments include the impending entry of alternative service
providers, the growing dépendence on mobile communications by
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California consumers, experience with trying to implement a
monitoring of market competitiveness, and recent changes in federal
law which have significantly altered federal authority over mobile
services. )

Significant change in federal regulation of mobile
service providers was initiated with the passage of the federal
omnibus Budget Reconciliation Act of 1993 (Budget Act) on
August 10, 1993. The Budget Act amends Section 332 of the Federal
Communications Act of 1934 in order to create a new regulatory
framework governing “commercial mobile radio service (CMRS).” On
March 7, 1994, the Federal Communications Commission (FCC) issued
its ”Second Report and Order” (FCC Order) addressing the
implementation of the 1993 Budget Act. As stated in the FCC Order,
the intent of the Budget Act was to replace traditional regulation
of mobile services with a comprehensive, consistent framework.

The Budget Act also grants the FCC the authority to
forebear from regulation of CMRS providers, including cellular
carriers. The FCC concluded in the Second Order that “the current
state of competition regarding cellular services does not preclude
our exercise of forbearance authority.” Yet, the FCC stressed that
“an important aspect of this conclusion is that we have decided to
injtiate a further proceeding in which we will propose to establish
extensive and ongoing monitoring of the cellular marketplace as a
means of ensuring the forbearance action we take in this Order does
not adversely affect the public interest.” (Pp. 5§7-58.) The
Budget Act also preempts state and local rate and entry regulation
of all commercial mobile radio services effective August 10, 1994,
subject to the filing of a petition to retain state regulatory
jurisdiction. Under Section 332 (c)(3) (B), any state with rate
regulation in effect on June 1, 1993 may petition the FCC by
August 10, 1994 to extend that authority based on a showing that
industry market conditions fail to protect subscribers from unjust
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rates, or that such service is substantially a replacement for
landline exchange service. ’

Accordingly, ve solicited evidence in this'Investigation-'

on (1) the degree of competition currently existing in urban,
suburban and rural California markets for commercial mobile
services: (2) whether, in each market, competitive conditions
protect subscribers adequately from unjust and unreasonable rates,
or rates that are unjustly discriminatory for commercial mobile
services; and (3) where such market conditions exist, whether
commercial mobile service is a replacement for landline telephone
exchange service for a substantial portion of the telephone
landline exchange service within California markets.

Based upon the results of our investigation in this OII
as presented in this Interim Order, we conclude that the cellular
sector of the mobile services market continues to be uncompetitive
which has perpetuated unreasonably high rates. Accordingly, we
shall exercise our option under federal law to file a petition to
retain regulatory authority over cellular carriers for an interim
period of 18 months after September 1, 1994. It is our expectation
that the industry would have come under effective competitive
discipline by the end of this period. Pending a final ruling on
that petition, our regulatory authority over cellular carriers
shall continue. Our findings and conclusions concerning the state
of competition within the industry and the need for continuing
regulatory oversight are set forth in Section IV. Adopted measures

to implement our new regulatory framework are discussed in
Section V.

IX. Procedural Matters

We issued our Qorder Instituting Investigation into Mobile
Islephone Service and Wireless Communications on December 17, 1993.
All regulated firms providing any form of mobile telephone service,
as defined in the OII, were made respondents. An initial service
list was created by incorporating the service lists from prior
mobile telephone investigations/rulemakings (I.88-11-040/

- 8§ -

—
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R.88-02-015/1.87-11-033). The OII set forth our proposal to
replace our present regulatory structure witl a more comprehensive
framework encompassing the mobile communications market as a whole.
We summarized the relevant issues in the form of questions (0IIX
Appendix A) and proposed policies (OII Appendix B) as a basis for
further evaluation of our proposed direction. We solicited
respondents to file initial and reply comments on the issues raised
in the 0I1. Approximately 30 parties filed initial comments on
February 25, 1994. Reply comments were filed on March 18.
Following receipt of the comments, the assigned Administrative Law
Judge (ALJ) conducted a review as prescribed in the OII:

#[T]he assigned Commissioner may work with the

assigned administrative law judge to identify

issues in this OII which should be dealt with

on a separate and expedited track for the

purpose of meeting [Federal Communications

Commission] FcC fil requirements ...for the

purpose of retaining [CPUC) authority over the

regulation of the cellular industry.* (P. 35.)
Following initial review of the filed comments, the assigned ALJ
issued rulings directing cellular carriers to provide supplemental
information on billing data and capacity utilization. The carriers
provided the data under General Order 66-C. We have incorporated
the responses of the carriers in our analysis of industry
competition.

In accordance with the 0II, we have identified matters
which are ready for early resolution and decide those matters in
this interim order. For resolution of these interim matters, no
evidentiary hearings are required. The most significant matter
resolved in this interim order is whether current market conditions
in the mobile service industry protect subscribers from unjust,
unreasonable, or discriminatory rates, and whether continued
regulatory oversight is needed. Notwithstanding the claims of the

cellular carriers that the disputed issues concerning industry
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competitiveness in the OII require hearings before issuance of a
Commission decision, we disagree. The information supplied in the
filed comments together with the record already developed in our
previous I.88-11-040 provide a sufficient basis to resolve the
interin issues addressed herein. With respect to the remaining
issues in the OII not resolved in this interim order, we will
consider the need for evidentiary hearings at a later date
concerning further implementation of the our mobile telephone
service regulatory framework.

III. Ppogitions of Parties - Overview

The approximately 30 parties filing comments represented
four general interest groups: (1) facilities-based cellular
telephone carriers; (2) cellular resellers; (3) new and potential
mobile telephone service market entrants; and (4) consumer and
public interest groups. Because of the large number of parties
filing comments in response to the 0II, we shall not discuss the
position of each individual party. Rather, we will summarize
parties’ positions in terms of their major interest group
categories. Nonetheless, we have reviewed each party’s comments
and taken them all into account in formulating our findings and
conclusions in this interim decision, as appropriate. Likewise, to
the extent we are deferring consideration and implementation of
revisions in our existing regulatory rules regarding cellular
carriers until a later decision, we will focus our description of

parties’ positions on the issues dealt with in this interim
decision.
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A. cellular cCarriers’ Position

The cellular carricrsl disagree with the premise that
the cellular industry is uncompetitive, but rather contend that
significant evidence exists of cellular competition, including
falling prices, advancing technology, and rapid system growth.
They also assert that the impending entry of alternative mobile
telecommunications providers will enhance existing competition even
more. The carriers oppose any CPUC actions to impose cost-based
price caps or unbundling as proposed in Appendix B of the OII. The
carriers contend that such cost-based regulation would entail
substantial evidentiary hearings and would ultimately be
counterproductive by constraining free market competition. Given
the rapid pace of technological development and change in the
telecommunications industry, the carriers claim that anything the
CPUC might decide on the record developed in this Investigation
would quickly become outdated and rendered moot. (Fresno/Contel
Comments). The carriers generally argue that the CPUC should adopt
the FCC’s policy of forbearance from regulation of all wireless
carriers and simply allow federal preemption to occur. They also
believe the OII proposals are contrary to the CPUC’s own
Telecommunications Infrastructure Report to the Governor which
acknowleged the shortcomings of a “command-and-control” approach to
telecommunications policymaking.

1 Cellular Carriers filing comments included: Los Angeles
Cellular Telephone Company (LACTC):; Bay Area Cellular Telephone
Company (BACTC):; Fresno MSA Limited Partnership, et al. (Fresno
MSA) ; RSA No. 3 Limited Partnership; Cal-One Cellular L.P. (Cal~-
One); U.S. West Cellular of California (U.S. West); McCaw Cellular
Communications, Inc. (McCaw); Sacramento-Valley, L.P.; and GTE
Mobilenet of California, L.P. and GTE Mobilenet of Santa Barbara,

L.P.; and the trade group, Cellular Carriers Association of
California (CCAC).
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The carriers further contemd that there are a number of
factual disputes among the parties as to the competitiveness of the
wireless industry. They contend that the page restriction on
comments as ordered in the OII prevented parties from addressing
fully the various issues raised therein. They do not believe the
CPUC can issue an order resolving these disputed issues until it
has held evidentiary hearings.

B. Altermative Providexs’ Pesition

Alternative service providers include those firms seeking
to offer mobile telecommunications services through alternative
technologies without reliance on facilities-based cellular
carriers. This group of respondents included Nextel
Communications, Inc. (Nextel), Pacific Bell (PacBell), MCI
Communications (MCI), and others. This group generally believes
that cellular carriers continue to exert significant market
dominance such that continued regulation of cellular services is
appropriate. Under federal law, alternative carriers such as
Nextel, will not be subject to state regulation until August 10,
1996. After that time, Nextel may become subject to regulation as
a nondominant carrier as defined under our proposed regulatory
framework. These respondents argue that alternative providers will
not become dominant in the California wireless market in the near
term. Nextel opposes the Commission’s proposals for "unbundling of
radio links” and imposition of price caps on unbundled rate
elements billed by dominant wireless providers.

Nextel believes that the OIX’s unbundling proposal, while
vwell intentioned as a procompetitive step, is misconceived. Nextel
does not believe any efficiencies would be gained through
unbundling, and proposes that hearings be held to consider the
feasibility of unbundling before adoption of such a proposal.
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C. Cellular Reasallers’ Positiaon

Cellular r.scllcrsz offer retail cellular service to
the public by reselling wholesale blocks of service acquired from
facilities-based cellular carriers. As such, resellers must rely
on access to facilities-based carriers’ facilities in order to
offer their service. The cellular resellers share the alternative
service providers’ view that cellular carriers hold market
dominance and should be subject to state regulation. Unlike the
alternative service providers such as Nextel, the resellers believe
that the cellular-related network functions should be ”“unbundled”
such that resellers can perforn their own switching functions
independent of the cellular duopolists. Resellers believe such
#unbundling” is essential for a competitive market to develop. The
resellers support the adoption of a cost-based price cap for
dominant carriers.
D. Consumer Group‘’s Pogition

This group is represented principally by the Commission’s
Division of Ratepayer Advocates (DRA), the County of Los Angeles
(County), Public Advocates, Inc., and Silicon Valley Council of the
Blind. This group is primarily interested in assuring that any
adopted regulatory framework protect consumer interests. The
consumer groups agree that cellular carriers hold market dominance
and should be subject to state regulation, but differ among
themselves on the proper ratemaking approach to implement price
caps and unbundling of dominant carriers.

2 Cellular Resellers filing comments included: Personal
Cellular Services, Inc.:; Nationwide Cellular Service, Inc.; Dorsa
Communications, Inc. et al.; Cellular Service, Inc. and Comtech

Mobile Telephone Company; and the trade group, Cellular Resellers
Association (CRa).

-10-
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IV. Is Continued Ragulatory Oversight
of the Cellular Industrv Necessary?

A. Rationale for Regulation of Cellular
Carriers Ovar the Past Dacade =~

As a beginning point for evaluating the need for
continued oversight of celluiar carriers, we consider the
historical context in which regulation of mobile service
communication has evolved.

Cellular telephone technology has become the most
widespread form of wireless telecommunication since the first
commercial cellular telephone systems began operating in the early
1980s. The FCC exercises federal jurisdiction over interstate and
international communications by licensing access to radio wave
spectrun. The FCC has set aside segments of the radio spectrum for
various communications technologies such as broadcast
communications (e.g., television and radio) as well as private
two-way communications (e.g., cellular). Within each designatea
radio frequency band, the FCC issues a limited number of licenses
for use of the spectrum within a given geographical territory.

Cellular service provides two-way voice or data
communication through the medium of radio frequency transmission.
Access to the radio wave spectrum is an essential requirement for
operation as a cellular carrier. Each licensed cellular carrier
utilizes a network of cell sites to transmit and receive signals
over its licensed spectrum frequencies. Once a call is detected by
a cell transmitter, the call signal is relayed to a mobile
telephone switching office (MTSO). The call is then routed through
the local wireline network to complete the call or to transmit to
another cell.

In its original industry structure plan for commercial
cellular communications, the FCC believed that “since a cellular
system is technically complex, expensive, and requires a large
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amount of spectrum to make it economically viable, competing
cellular systems would not be feasible in the same area.” (Land
Mobile Radio Service Notice of Inquiry Docket 18262 14 FCC 24 320
(1968). By the early 1980s as cellular industry was becoming
commercially feasible, the FCC concluded that the regulatory and
technical enviromment had evolved sufficiently that two carriers
could be economically viable within a designated market territory.

In 1981, the FCC established designated market areas for
provision of cellular service and granted two licenses in each
market to build facilities and offer cellular telephone service.
The FCC thus limited access to the airwave spectrum for cellular
communications by licensing only two carriers per service area
whereby 50 megahertz (MHz) of spectrum are equally divided between
the two carriers and dedicated exclusively for cellular
transmission. The FCC established 306 Metropolitan Statistical
Areas (MSAs) and more than 400 Rural Statistical Areas (RSAs) for
licensing purposes. One of the two licenses in each area was
reserved for applicants not affiliated with any landline telephone
carrier. This license was to be assigned by hearings, negotiated
settlements, or lottery. The second license was reserved for the
local telephone company. The two facilities-based carriers
licensed in each market were permitted to build cellular systems
and provide service therein.

Marketing channels were established in the form of the
licensed carriers’ own sales forces, independent agents, and
cellular resellers. Agents’ roles were limited merely to securing
new customers for cellular carriers. Once the agreement to provide
service was made, the subscriber would deal directly with the
cellular carrier for subsequent servicing. By contrast, cellular
resellers buy blocks of cellular telephone numbers at wholesale
rates from the licensed cellular carriers and resell the carriers’
services to their own customers at retail rates. The reseller
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becomes the subscriber’s cellular telephone company, providing a
single source for billing, sérvices, and customer support.

Although the FCC required cellular wholesalers to sell to
resellers on a nondiscriminatory basis as a2 means of enhancing
competition in the cellular industry, the resellers’ presence does
not alter the duopoly market structure at the wholesale level. The
resellers’ costs are largely controlled by the wholesale carrier '
from whom service is purchased. Resellers cannot compete directly
with either of the two facilities-based wholesale carriers.

The duopoly market structure created by PCC licensing
practices limited the options available within California for
promoting a competitive mobile services industry and assuring
reasonable consumer prices.

Within cCalifornia, our initial approach to regulation of
cellular carriers’ prices in the early 1980s was summarized in
D.90-06-025:

*When the FCC licensed the original cellular
carriers in California, we faced a broad
strategic choice. On the one hand, we could
have treated cellular carriers as monopolists
and set and enforced strict cost of service
rates. However, we were uncertain as to the
actual competitiveness of the duopoly, the
likely p ssion of technology and our
potential act upon it, and whether or not
cellular would be more than an expensive
adjunct to other services. On the other hand,
we could have offered carriers the maximum
pricing flexibility allowed by law. However,
the possibility of monopoly-like profits and
the prospect that cellular would become an
important service deterred us from that course.
Our resulting pattern of regulation, initial
rates based on cost projections but left
largely unexamined since, was reflective of
this uncertainty regarding cellular’s role as a
service and our role in overseeing it.”

As we recognized the lack of information as to the competitiveness
of the emerging cellular market, we relied upon a two-tiered
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*wholesale/retail” cellular market structure to bring at least some -
indirect competitive pressure on the cellular wholesale market.

In D.84-04-014, we created a resale plan to provide a viable
business opportunity for resellers. Resellers were permitted

market entry through expedited ex parte issuance of ceartificates of
public convenience and necessity (CPC&N). Retail rates were based
on market-determined prices. Our aim was to dovelop.and maintain a
separate resale market with mechanisms for separate “wholesale” and
#retail” tariffs for duopoly carriers, and setting of
wholesale/retail iargins. ' . -

After several years of experience of cellular service, we
opened Investigation (I.) 88-11-040 to assess whether the
regulatory structure we established in 1984 was meeting Commission
objectives and if changes in the structure were warranted.
Following Phases I and II of that investigation, we issued
D.90-06-025 (36 CPUC 2d 464). Our intent in D.90~-06-025 was to
promote competition for cellular service. Yet, we expressed
concerns that competition within the cellular market was still
constrained by the limitations on market entry imposed by the FCC
duopoly licensing rules. As we noted therein: ~“Were it our
choice, we would license additional carriers to assure the public
the full benefits of a well-working competitive industry without a
need for substantial requlatory intervention.” (D.90-06-025,

p. 5). Absent authority to license additional carriers, however,
we maintained a degree of requlatory oversight of cellular carriers
while seeking alternative ways to enhance competition within the
cellular market.

In D.90-06-025, we elected to “monitor pricing and
investment behavior of duopolists for the purpose of detecting any
#failure to compete” at the wholesale level. We elected this
approach on the grounds that cellular service was ”discretionary”
and that rapid techological change made industry oversight
difficult and traditional cost of service regulation problematic.
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Nonetheless, we did not relieve cellular carriers seeking to
increase rates from providing some measure of cost support
justifying higher rates as outlined in Ordering Paragraph 9 of
D.90-06-025. '

Subsequently, in D.92-04-081 (Re Fresno Cellular), we
noted that the Commission and its staff were having difficulties in
evaluating compliance with Ordering Paraqfiph (OP) 9, stating that
the requirement for supporting documentation “is ambiguous and
appears to be inconsistent with the overall regulatory framework
which was established for cellular entities.” We accordingly
reopened our cellular investigation to reexamine our basis for
adoption of OP 9 of D.90-06-025. Resolution has been deferred to
this proceeding.

We also expressed concern in D.90-06-025 about whether
the wholesale/retail market structure was promoting competition.
We noted the potential for anticompetitive cross subsidy of
affiliated retail operations by ducpoly wholesale operations in
D.90-06-025. As noted by Cellular Resellers Association (CRA) in
that proceeding, between 74%-79% of the retailer’s cost to furnish
retail service represented costs a retailer must pay to a
facilities-based wholesale carrier. Thus, resellers argued that
the effects of wholesale carriers’ unfair cross subsidization of
their retail operations would result in a loss of competitive
resellers and would ultimately harm consumers by limiting choice.
To address this concern, we developed a Uniform System of Accounts
(USOA) cost allocation methodology in Phase III of I.88-11-040
intended to detect any such cross subsidization and adopted it in
D.92-10-026.

Subsequently, however, we issued D.93-05-069 which
rescinded our adoption of the USOA cost allocation methodology in
D.92-10-026 pending further consideration in this proceeding.
Before expending further resources to adopt such measures, we
considered it appropriate first to determine whether our underlying
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premises about the state of competition within the cellular market
remained realistic, given the anticipated entry of alternative
wireless technologies. Accordingly, at the present time, no
adopted tracking mechanism is in place to assure that cross
subgidization is not occurring or that the wholesale/retail
structure adequately promotes a competitive market. Accordingly,
the issues of USOA modification, the reseller switch, unbundling of
the wholesale tariff, and the capacity monitoring program were
deferred from I.88-11-040 to this Investigation.

B. r:a-nuo:k ﬁor Bnnlulting th‘ enntinnnd !hnd

Our proposed regulatory framework set forth in the OII
would involve continued jurisdiction over facilities-based cellular
firms as dominant carriers until a more competitive market emerges.
We solicited parties’ responses as to the current state of market
competitiveness among cellular carriers and likely timing of new
entrants into the mobile telecommunications market. We also
solicited comments on whether mobile telephone service is affected
with a public interest in a manner requiring regulatory oversight.

As a starting point for evaluating whether facilities-
based cellular carriers have market dominance, we must formulate an
approach to determine the competitiveness of the market. Based
upon our assessment, we shall determine whether the mobile services
market is sufficiently competitive so as to prevent any single
entity from charging unreasonable, discriminatory, or unjust
prices.

In their comments in the 0II, various parties noted the
complexities of undertaking a study of market competitiveness. The
cellular carriers argue that additional time, data, and evidentiary
hearings would be required to determine market power. We agree
that if we were to determine precise measures of market power for
each firm, additional study would be needed. For purposes of this
interim order, however, we do not require such precise measures.
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