
+ .

RECEIVED
BDORK THB I1CDDAL COtKJIIICATIOMS COMKISSION APR 3tlSI

WASHIllGTOtl, D.C. 20554

FCC MAIL ROOM
In The Matter of the Application of

wr DOCIBT NO. 95-11
HBRBBRT L. SCHOBHBOHM

Kingshill, Virgin Islands

For Amateur Station
and Operator Licenses

To: Administrative Law Judge Edward Lutton

DOCKET FILE COpy ORIGtNAL

tunc:. TO DI5ltISS~ DBSI<alATimi 08DBR OR DI 'lHB
ALT'BRMATIVB IK)LD TIll Ac.rImI III A.-rAIfCB UftIL 'l'HB
LBGALlTY OF TIll: <nWIcrIOM MOW JmJORI 'l'HB MS'.rRICT OOURT,
WHICH THE FCC HKARDfG AcrIOM IS BASBD UPON, CAlf BE
DBTKRKIlOID.

COMES NOW licensee Herbert L. Schoenbohm, pro-se and moves

for dismissal of this proceeding or in the alternative to

hold the action in abeyance for the following reasons:

(1) The judgement and commitment of Herbert L. Schoenbohm in

United States v. Schoenbohm 91-108 D.V.I to one count of

violation of Title 18 U.S. Code subsection 1029 (a) (1)

was vacated on December 30, 1992 and has not been

reinstated as a federal conviction.

(2) The Defendant has petitioned the court for the

consideration of a comprehensive writ of habeas corpus

based, inter alia, that the conviction represents a

violation of the U.S. Constitution as the;

(a) Indictment did not charge a crime under the statute
as it did not allege an effect on interstate commerce
or allelie an actual account access or account debit
as required by statute. United States y. Akpi, 993
F.2d 229 (4th Cir. 1993) (per curiam) (failure to
allege an effect on interstate commerce as an
essential element) and U,S. y. Brady, 13 F. 3rd 334
(10th Circuit 1993) (failure to allege an account
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acceee of a billable eubecriber account)

(b) The ineufficient indictment lacking eeeential
elemente reeulted in a jury charge that created an
unrebutable preeumption thue depriving the Defendant
hie Conetitutional right to a trial by a jury
deciding all the eeeential elemente of the offenee.
In re Winabip, 397 U.S. 358 (1970); Aleo eee,
SAndstrQm y. MQntana, 442 US 510 (1979)

(c) The Government mowingly ueed falee evidence to
obtain the Defendant#e convictiQn which wae
recognized by the Third Circuit CQurt of Appeals.
Ae the ,result Qf a post appeal FOIA releaee the
materiality of the mQwing use of false evidence
to the remaining count can now be establiehed and
fraud on the court by the government can now be
proven.

(d) The judgement to the remaining count was entered on
December 31, 1992 as a Virgin Island Territorial
judgement with a changed caption as the Government of
the Virgin Islands v. Herbert L. SchQenbohm. The
offense for which the Defendant wae charged is not
cognizable under the laws of the United States Virgin
Islands and as such the territorial judgement
represents a constitutional violation. The
Territorial Government of the United States Virgin
Islands has not litigated against the Defendant. The
defendants habeas writ thus eecuree relief from an
illegal conviction, an illegal judgement, and an
illegal order of confinement. The Territorial
judgement on ite face alQne is nugatory.

(3) The Commieeion#e hearing deeignation order ie erroneously

based on the denial of a direct appeal wherein varioue

issues such as Brady and Giglio violation were decided

apart from the collateral and plain error ieeues now

being considered. This litigation may make moot the

preeent nexus for the Commission#s action.

(4) The Commission#s designation order incorrectly cites

Title 18 U.S. Code Subsection 1029 (a) (1). The

eignificant part of the statute should read ...."ehall,

if the offense affects interstate or foreign commerce, be
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punished as provided..." The error by the government at

trial and the Commission in this action, of substituting

"use in interstate commerce" rather than "affect on

interstate commerce", is material to the proceeding

because it demonstrates that the Defendant was convicted

on a charge that was neither alleged in the indictment

nor presented to the jury at trial. This action "offends

the most basic notions of due process." Dunn y. United

States, 998 Ct. 2190, (1979)

(5) Whereas the designation order cites a Commission ruling

initiated in 1990 which allows the action to cover non

broadcast licensees, (5 FCC Rcd 3252, 3253 (1990) and

whereas the licensee was convicted for conduct that

allegedly took place in 1987, accordingly the action of

the Commission against the licensee would create the

imposition of punishment retroactively, in violation of

the U.8. Constitution.

(6) Whereas the CommissionJs hearing desianation order cites

the requirement that the licensee has the burden of proof

of establishing that the renewal of his license would be

"in the public interest, convenience, and necessity."

Accordingly, 47 C.F.R. Part 97.1, entitled "Basis and

Purpose" lists five principles for the amateur service

licensee and none require that an amateur service

licensee be "in the public interest, necessity, and

convenience." Accordingly the criteria established in the

hearing designation order requires the licensee the



burden of proof of criteria not necessarily applicable to

amateur radio service licences. Requiring the licensee,

in the instant matter to meet a burden other amateur

licensees are not subjected to, is a arbitrary and

possibly capricious exercise of bureaucratic power.

The Commission#s action is clearly based on a prima facia

nullity. Additionally, the Commission#s reliance on a

criminal conviction that was obtained by violation of the law

and contrary to basic constitutional guarantees would

compound injustice and possibly result in additional

litigation that could be avoided.

The Commission is uraed to dismiss the action or hold the

hearing desianation order in abeyance until the relevant

issues now before the District Court of the Virain Islands

can be determined, as they may render moot the Commission#s

present proceedina as aaainst the licensee.

Date: March 30, 1995

R eecfd(fL
H rbert Schoenbohm, pro-se
Box 4419
Kingshill, VI 00851
(809) 772-4546



I. Herbert L. Schoenbohm, certify that on May 30, 1995, a
copy of the foreaoina Motion for Dismissal of Hearing
Designation Order, filed on behalf of Herbert L. Schoenbohm
was sent by First Class Mail to:

Secretary
Federal Commur.dcations Commisssion
1919 M Street
Washington, D.C. 20554

and

Tom Fitz-Gibbon. Esq.
Wireless Telecommunications Bureau
Federal Communications Commission
1919 M Street
Washington. D.C. 20554

Dated March 30, 1995

Signe LLL


