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REPLY SUPPLEMENTAL COMMENTS OF SBC COMMUNICATIONS INC.

Comes now SBC Communications Inc. ("SBC")' and files these Supplemental
Reply Comments in response to the request of the Cable and Common Carrier Bureaus on
April 3, 1995.> SBC did not file initial supplemental comments because it thoroughly briefed
the legality and necessity of applications under Section 214 for the construction or acquisition
of cable facilities by telephone companies in its comments on the Commission’s Fourth

Further Notice of Proposed Rulemaking. Additionally, SBC (together with Bell Atlantic,

'On April 28, 1995, the shareowners of Southwestern Bell Corporation approved a change
in the corporation’s name to SBC Communications Inc.

“By this filing, SBC does not waive any right it may have to challenge any procedural
irregularity in the request by the Cable and Common Carrier Bureaus for supplemental
comments, including the arguments made by NCTA (see letter of Daniel L. Brenner, Vice
President, NCTA, to Chiefs of Common Carrier and Cable Bureaus, dated April 10, 1995).
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BellSouth, the United States Telephone Association. and the Organization for the Protection
of Small Telephone Companies), in an action in the Eastern District of Virginia, has
challenged the legality and constitutionality of imposing any such requirement.
Notwithstanding that challenge, however, certain statements made in this supplemental
comment round deserve a brief response. The Commission should not take SBC’s silence on
any argument made in the initial supplemental comments, therefore, as assent, nor should
these comments with regard to the policy implications of Section 214 regulation be interpreted
to mean that SBC believes that the FCC has the legal right to impose such regulation.
Entertainment Made Convenient ("EMC®") remarks that regulation by means of
requiring a Section 214 application is necessary so as not to "retard the development of a
competitive broadband services market and would put at risk the national goal of an
Information Superhighway." [nitial Supplemental Comments at p. 4. In so doing, of course,
EMC’ ignores the fact that every other cable company is permitted to choose whether to
operate as a common carrier or not. There is no denying that the Communications Act
creates two models of regulation, one a common carrier model (for telecommunications
services) and the other a private carriage model (for video services). Whatever the merits of a
common carrier platform for video services, Congress simply has not given the FCC the
authority to mandate it. Instead, if the FCC believes that the common carrier model is so
necessary to developing the information superhighway, the Commission should try to make it
sufficiently attractive so as to entice telephone companies to choose this model. However,
making detailed, competitively sensitive information public, endless wrangles with opponents

over costing and pricing, insistence on building capacity despite a lack of market indication of



demand, and a promise that much of the fruits of a successful endeavor will remain with the
regulated services’ subscriber while all of the risk will be placed on the company’s
stockholders, do not make this model attractive to anyone. EMC’ as much as admits this
conclusion when it urges the Commission to streamline or eliminate the 214 process for video
dialtone but not for cable service. Initial Supplemental Comments at p. 5.

Continental Cablevision et al. ("Joint Commenters")* claim in vitriolic tones
that the Section 214 process should be maintained because "...after decades of manipulating
costs and revenues under traditional rate-of-return regulation, LECs have amassed billions of
dollars in assets, all obtained at the expense of captured telephone ratepayers." Supplemental
Comments at p. 4. Such unsupported allegations are an insult not only to the LECs so
accused but to the FCC as well. The proper remedy for any over-earnings under the
discredited rate of return regulation, of course, is the filing of a complaint, not holding an
entire line of business and its eager customers hostage. As noted above, a proper cost
allocation process and the adoption of pure price caps for telephony will eliminate the

possibility of any cross-subsidization.’

*Of course, requiring a Section 214 application for the provision of pure cable service
makes even less sense than requiring one for the provision of video services pursuant to a
video dialtone construct.

‘Continental was joined by Western Communications, Inc.; Benchmark
Communications, L.P.; Columbia Associates, L.P.; Helicon Corp.; Atlantic Cable Coalition;
Cable Television Association of Georgia; Great Lakes Cable Coalition, Minnesota Cable
Television Association; Oregon Cable Television Association; New Mexico Cable Television
Association; Tennessee Cable Television; and Texas Cable TV Association.

*Joint Commenters also allege that the LECs "...have compiled a mountainous record of
anticompetitive and anti-ratepayer activities," again without citation or detail. Until and
unless the charges are supported by facts, the Commission should disregard these
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NCTA argues that the same reasons for requiring applications under
Section 214 for the construction of telecommunications facilities would support requiring prior

applications by telephone companies only for the construction of cable facilities, suggesting

that the Commission might be concerned that the construction might be "wasteful" or
"unnecessary." Supplemental Comments at p. 12. Of course, the FCC has already crossed
that bridge by finding that telephone company entry into video services in competition with
NCTA’s members is in the public interest. Whenever competitive facilities are permitted, the
risk of abandoned investment is always present. This Commission, however, has judged that
the public interest permits this risk to be incurred because of the beneficial effects of
competition on price and other terms of service. As for insulating telephone subscribers from
paying for such abandoned plant, the cost allocation process is the appropriate measure tq
prevent such results. Any "mistake" the FCC might make by "permitting" facility
construction will be alleviated by ensuring that the direct costs of providing video services are
allocated to video service provision, whether as a Title II or a Title VI service. More
importantly, as the Commission shifts to a pure price cap mode of regulating telephone
companies® , cost allocation becomes a moot issue.

NCTA also suggests that the Section 214 approval process is somehow justified

inflammatory statements.

*One must wonder what the term "telephone company" means when a company offers
both telephony and video, especially over the same facilities. SBC contends that the term
cannot mean "a company which offered telephony before it offered video, but not one which
offered video before it offered telephony." Yet if the Commission is not quite precise in both
creating and applying its rules for the rapidly converging businesses of video and telphony,
two companies offering the same services to the same customers could be subject to much
different sets of regulation.



Telephone of California, 14 FCC 2d 448, 456 (1968). In so doing NCTA ignores several
points. First, the very date of the decision points that the cable companies have a nearly 20
year head start on telephone companies in occupying or building poles, lines and conduit and
otherwise securing right of way. Any harm which might have been feared surely has been
dispelled by this period of statutory cable company protection. Second, the strength of this
"government interest” was dismissed by several courts which adjudged the telco/cable cross-
ownership restriction unconstitutional and was found to be insignificant compared to the free
speech interests of the telephone companies. U S West, Inc. v. United States, 855 F. Supp.
1184 (W.D. Wash. 1994), aff’d, 1994 WL 719064, No. 94-35775 (9th Cir. Dec. 30, 1994) (as
amended).

Most important, of course, cable companies have just as much right (and '
opportunity) to obtain public and private rights of way as do telephone companies. This straw
man argument simply continues the protective umbrella over some of the most powerful and
financially successful companies in the country.” As for NCTA’s allegation that "regulatory
scrutiny under Section 214 is...necessary to enforce...nondiscrimination in common carrier
services,"® such concerns apparently do not apply to cable companies, in NCTA’s view. The
partisan nature of these comments is obvious and should lead the FCC to entirely reject

NCTA'’s position.

7 See, e.g., Attachment A to SBC'’s Initial Comments on the FCC’s Fourth Further Notice
of Proposed Rulemaking herein, filed March 21, 1995.

$Supplemental Comments of NCTA at p. 14.
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The California Cable Television Association ("CCTA") suggests that the FCC
does not have enough experience with telephone company applications for construction of
cable systems in their telephone service region to warrant streamlining or eliminating the
Section 214 application process. However, the argument completely ignores the fact that
telephone companies have for nearly 20 years been constructing such systems outside of their
telephone service areas. Furthermore, the very experience cited by the CCTA in quoting
Common Carrier Bureau Chief Wallman,’ together with the recent promulgation of guidelines
for such filings,'® suggests that the FCC should be completely confident that it has
encountered enough such applications to be comfortable with a blanket authorization. It is
also not surprising that a suggestion rejected by the FCC in the Video Dialtone
Reconsideration Order'' in November of 1994 as premature should be adopted in May of
1995. The FCC has worked hard to resolve all pending applications for video dialtone
service. The agency might well conclude that the new applications coming through the door
are sufficiently routine to warrant a blanket process.

Finally, LenFest West, LenComm, Inc., and Suburban Cable TV Co., Inc. |
("LenFest") contends that the FCC should not issue blanket authorizations to telephone

companies for cable service because they are "dominant carriers” under the Competitive

’See Supplemental Comments at p. 12.

'“Although SBC does not concur with these guidelines, they do suggest that the process
has become more routine.

"Telephone Company-Cable Television Cross-Ownership Rules, Second Report and
Order, aff’d in part and modified in part, 10 F.C.C.R. 244, 309 (1994), appeal pending sub
nom. Mankato Citizens Telephone Company v. FCC, No. 92-1404 (D.C. Cir. filed September
9, 1992).



Carrier' ruling. LenFest fails to note that the definition of "dominant carrier” in the FCC’s
rules is a carrier "found by the commission to have market power (i.e., power to control
prices)." 47 C.F.R. § 61.3(0). The FCC has made no determination of the "market power" of
telephone companies in the video services market for the rather obvious reason that telephone
companies only recently have been permitted to provide video services. Because telephone
companies are new entrants into the video services market, a priori they have no "market
power" (i.e., power to set price) in the video services market. LenFest’s argument should be
rejected.

WHEREFORE, SBC respectfully submits that the FCC should withdraw its
earlier tentative conclusion that applications under Section 214 should be required of
telephone companies which propose to construct or acquire cable facilities in-region.

Respectfully submitted,

SBC Communications Inc.

ROBE . LYNCH

PAULA J. FULKS

175 E. Houston

Room 1212

San Antonio, TX 78217
(210) 351-3424

ATTORNEYS FOR
SBC COMMUNICATIONS INC.
May 4, 1995

"?Policies and Rules Concerning Rates for Competitive Common Carrier Services and
Facilities Authorizations Therefor, First Report and Order, 85 FCC 2d 1 (1980) ("Competitive
Carrier").



CERTIFICATE OF SERVICE

1, Martha R. Kiely, hereby certify that copies of Reply Supplemental Comments
of SBC Communications Inc. have been served by first class United States mail, postage prepaid,

on the parties listed on the attached.
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Martha R. Kiely d/

May 4, 1995
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