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Judicial precedent establishes that the Commission has no authority to recast

the statutory l~guage in order to forbear from enforcing Title VI against a LEC or any other

entity that provides programming over its own wireline facilities. For example, the

mandatory nature of the provisions of Title VI was directly at issue in American Civil

Liberties Union v. FCC, 823 F.2d 15S4 (D.C. Cir. 1987) ("ACLU"). In that case, the

Commission proposed its own defmition of "basic cable service," even though the term

already was defmed in the statute. The court rejected the Commission's decision to adopt a

defmition that was facially inconsistent with the defmition contained in the statute. As the

court explained:

[1]t seems unlikely that a responsible Conpess would implicitly
delegate to an agency the power to deflDe the scope of its own
power.W

Any remaining doubt about the applicability of Title VI to LEC provision of

video programming is elimiDIted by looking at the ongoing efforts of Congress to rewrite the

Communications Act. Two recent legislative proposals, ODe offered by Republicans aDd

another offered by Democrats, contain amendments to Title VI that would permit LEes to

provide video programmiJla over facilities offered on a common carrier basis.alI That a

statutory amendment is required to produce this result confirms that Tide VI presently is the

only regulatory regime for the provision of video prognmming over wired networks owned

or controlled by the same eDtity. Accordingly, unless aDd until Congress changes the statute,

W ACLU, 823 F.2d at 1567, n.32.

W TelecommunicationsCo~ and Dere,ulIItion Act of 1995, Sen. Pressler Discussion
Draft (January 31, 1995); Univtnal Service Teltco1Mlll1lications Act of 1995, Sen. Hollings
Staff Working Draft (February 14, 1995).
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the Commission bas no discretion to decide that a telephone company providing video

programming Qver its own facUities should be regulated as a Title n common carrier rather

thana Title VI cable operator.

B. PmDittIaI Tell Compuies to EurdIe Control
Over VIdeo Prell II ...011.... with
the C........'s Own ExpInatk- 01 VIdeo DIaItoae.

The statutory interpretation questions raised by telephone company provision

of video programming are neither diftlcult nor novel because they already have been

addressed by the Commission. When it fU'St proposed the video dialtoDe concept, the

Commission determined that a telephone company proViding video dialtone transport would

not be required to obtain a local cable television franchise because it would not be engaged in

the transmission of video programming. First RtconsitUTtIIion O'*r, 7 FCC Red at 5071.

At the same time, however, the Commission also stated:

It is our interpretation of the Act and its legislative history that
Congress intended for an entity to be required to obtain a cable
television franchise only when that entity selects or provides the
video programming to be offered . . .

Id. at 5072.

On appeal, the view that a LEe providiDa video dialtoDe is not subject to the

franchise requirements of the Cable Act wu affirmed, because the LEe would not be

engaged in the "transmission of video programming," a basic requirement for cable service

plainly contemplated by the Act. In fact, the Commission's view wu upheld gn;cisely

because the LEe would have no control over programming. Thus, the court coocluded that

a LEe acting "as a transparent conduit that enables its [programmer] customers to 'send or
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dispatch' video programming directly to subscribers," therefore would not be engaged in the

transmission o( programming. l:fm., 33 F.3d at 72.

The NCfA v. FCC court also found, however, that LEes providing video

dialtone are necessarily prohibited from providing video programming directly to subscribers.

li!:I.d, 33 F.3d at 72, citing First Report and Order, 7 FCC Red at 312. Any change in the

video dialtone framework that permits the LEC to transmit its programming over its video

dialtone network: destroys the sole legal distinction exempting LEes from Title VI cable

regulation. Because video dialtone is premised upon separation of the LEC's conduit

fuDctions from the transmission of its program content to subscribers, once that premise is

changed or eliminated the legal basis for treating LEes as common carriers in their provision

of video dialtone is vitiated.

NCTA v. FCC demonstrates that if the video dialtone rules the court reviewed

had permitted LECs to pfOll'llll over their video dialtone networks the outcome would have

been entirely different. The court relied on Commission representations that described the

fundamental Title n nature of video dialtoDe. As the Commission explaiDed to the court:

An essential element of common carriqe is an obliption to provide service
'to all people indifferently,' without exercising control over the content of the
transmissions. In CODttaSt, "cable operators exercise a 'sipiflCaDt amount of
editorial discretion reprding what their programming will include.'.. The
SfJ1M service, thertfort. cannot be both common carriage and a cable service
regll/Qttd sinudtantously under Title 11 and Title VI.

NCfA v. FCC, Commission Brief at 24-25 (citations omitted aud empbasis added).

This statement is consistent with the Commission's explanation in the video

dialtone proceeding of how the video dialtone lUles operate to insulate a LEe from becoming

a cable operator. Speciftcally, the roles "separate control over the creation, selection aud
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ownership of video programming from control over the facilities linking the program supplier

and each of its _individual viewers or subscribers."W For purposes of determining whether

• the LEC IIcontrols" a video programmer, the rules provide that a LEe may not own more

than a 5 percent interest in any video programmer carried on the service. 47 C.F.R. §§

63.54(e)(l), 63.55.

The Commission's NCCA v. FCC brief also addressed a continuing concern

regarding the prospect of dual regulation of LEC facilities and services under both Title n

and Title VI. The Commission stated:

When the Cable Act is viewed as a whole, it is clear that Congress limited the
status of cable operator to those persons that themselves provide video
programming.

NCCA v. FCC, Commission Brief at 41 (citations omitted).

The Commission also observed that a direct consequence of holding LEe

video dialtone to be cable service would require the application of Title VI provisions "that

cannot be applied rationally to video dialtone service" iDcludiDg, for example, mandatory

access requirements. ld. at 27-28. The Commission's answer was to reaffum that LECs

providing video dialtone are DOt cable operators because they are precluded from selecting or

providing the video programming to be transmitted over their facilities.~1

W First ReconsiiUration Order 7 FCC Red S069. 5070 (1992). For precisely the same
reason, in October of 1994 the Commission dccliDed to allow m;bor proarammers on video
dialtone networks. ViiUo Dialtone ~consitUration Order, 10 FCC Red at 260.

~I Commission Brief at 30 citing First ReconsitUration OrtUr. 7 FCC Red at 5072; Video
Dialtone Order, 7 FCC Red at 5817.
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The HCI'A v. FCC court upheld the distinction urged upon it by the

Commission. Jbe court stated:

[S]tudy of the statutory scheme makes it quite clear tbat video dialtone service
and cable service are very different creatures: video dialtone is a common
carriage service, the essence of which is an obligation to provide service
indifferently to all comers ... [whereas] cable operators exercise a significant
amount of editorial discretion regarding what their programming will include.

t:K:1'.d, 33 F.3d at 75.

The Notice fails to mention, much less analyze and acknowledge, the impact of

pennitting LECs to program over their video dialtone networks on the Commission's prior

determination that to do so would be to provide cable service. Even more troubling, the

Notice suggests that the Commission can fundamentally alter the video dialtone framework

notwithstanding earlier Commission rulings, representations to the United States Court of

Appeals and statutory requirements concerning the nature of video dialtone. Nevertheless, as

the Commission found, and convinced the Court of Appeals, services are mbGI: Title n or

Title VI and video dialtone is a Title n service only if the telephone company does not use

the facility to provide its own programming. When the telephone company does provide

programming directly to subscribers, the Commission has no choice but to regulate the

service and the facility UDder Title VI.»' In today's environment the ultimate "choice" will

belong not to the Commission, but to the telephone company. It must decide at the outset

whether it chooses to be a video dialtone provider m: a cable operator; the regulatory

W The Commission may, of course, reautate the relatioDsbip between the telephone
company aDd its video propammiDa aftUiate to ensure tbat telephooe ratepayers do not
subsidize the latter's business enterprises. ~e [IUnois lHU TelqlttJM Co. v. FCC, 740 F.2d
465 (7th Cir. 1984); New Yo1t Te~phone Co., 5 FCC Red 5892 (1990).
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ramifications of that decision are fIXed. As the Supreme Court bas established, "the

Commission's ~stimations of desirable policy cannot alter the meaning of the Federal

Communications Act of 1934." MCI v. AT&T, 114 S.Ct. at 2233.

C. Failure to RepIate LECs that Pronde Video ProIn"'miDI
Under Title VI RaiIes SipiftcaDt CODItitutIoDal Concerns

It is well-established that "federal statutes must be consttued so as to avoid

serious doubts as to their constitutionality . . . ."rJJ Any interpretation of the Cable Act

that requires a cable operator to comply with Title VI without requiring telephone companies

to comply with Title VI when they provide the same service constitutes invidious

discrimination in violation of a cable operator's First Amendment rights and its right to equal

protection under the law. Assuming, aTJHIfIdo, the Commission could ignore the clear

dictates of Title VI as a matter of statutory interpretation, it would stumble upon the

constitutional obstlUction. To avoid the constitutional barrier, the Commission bas no choice

but to require LECs that provide video programming over a wirel~ facility to do so under

the same Title VI regime as cable operators.

1J! Comnuuaications WOrUn 0/America v. &ct. 487 U.S. 735, 762 (1988); see also Cable
Holdings 0/ ~orgia v. McNeil RetIl Estote Fund VI, lJd., 953 F.2d 600.604 (11th Cir.),
cert. denied, 113 S.Ct. 182 (1992) (coun should avoid iDterpretatioD of Cable Act which
"raises serious constitutional problems or results in an UDCOnstitutional construction").
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1. DIsparate Replatory Treaa.ot of Cable
Operators aad Telephone Compaales that
Pro'ricle the Same Service Violates the FIrst
Amendment.

It is now well-established that cable operators, like newspaper publishers and

broadcasters, are engaged in "speech under the First Amendment." uathers v. Medlock,

111 S.Ct. 1438, 1442 (1991); see also City ofLos Angeles v. Prejen-ed Communications,

Inc., 476 U.S. 488, 494 (1986). A law that singles out the press, or certain elements

thereof, for special treatment "poses a particular danger of abuse by the state," Arkansas

Writers' Project, Inc. v. Ragkurd, 481 U.S. 221, 228 (1987), and is consequently "always

subject to at least some degree of heightened First Amendment scrutiny." Tumer

Broadcasting System, Inc. v. FCC, 114 S.Ct. 2445, 2458 (1994).

Discriminatory burdens on First Amendment rights typically have been subject

to strict scrutiny, requiring the government to show that the "regulation is necessary to serve

a compelling state interest and is narrowly drawn to achieve that end." Arkansas Writers'

Project, 481 U.S. at 231. Thus, when a cballenged regulation discriminates between

similarly situated First Amendment speakers, the Supreme Court has ordinarily subjected the

regulation to strict scrutiny, even if the regulation is content-neutral.W

These concerns are even more pronounced if the government is given the

power to discriminate between First Amendment speakers in the same medium. The

D' See Minneapolis SItu & TriIJuM v. Minnesota CorrurrWiOMrof~, 460 U.S. 575,
592; Austin v. Michigan Stale C1ImrIber of ConfIMrce, 494 U.S. 652, 666 (1990)
(discriminatory classification "must be narrowly tailored to serve a compelliDI governmental
interest").
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"potential for abuse" present in giving the government the discretion to require a cable

operator, but 119t a telephone company, to comply with Title VI regulatory requirements (for

example, obtaining a municipal franchise) is no less than in giving the government the

discretion to require one organization to get a parade permit to march down Pennsylvania

Avenue, but not another. The "potential for abuse" in recognizing that the government has

such power to discriminate between First AmeDdment speakers is so great "that no interest

. . . can justify the scheme. " Minneapolis Star, 460 U.S. at 592. Accordingly, the

Commission cannot choose to regulate telephone companies under different statutory

requirements than it applies to cable operators.

2. DIIpnte RepIMory ,......t of Cable
OpeIaton IDd T..... e-paeles that
Prcmde the Same SenIce VIolates the Equal
PretectioD CIa...

The equal protection component of the due process clause of the Fifth

Amendment places the same limits on the exercise of federal power that the equal protection

clause of the Fourteenth Amendment places on the exercise of state power. Bolling Y.

Sharpe, 347 U.S. 497, SOO (1954). The guarantee of "equal protection UDder the laws"

requires, in essence, that similarly situated persons be treated similarly. City of Clebume Y.

Cleburne Ulling Center, Inc., 473 U.S. 432, 439 (1985).

"UDder equal protection doctl"iDe, differeDtial treatment of parties is

constitutional only if adequately related to a sufficient govermnenta1 interest." Tele-

Comnuuaications of Key West, Inc. Y. United States, 757 F.2d 1330, 1340 (D.C. Cir. 1985).

If the differential treatment burdens the exercise of a fundamental right, such as free speech,
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it is subject to strict standards. Plyler v. Doe, 457 U.S. 202, 216-17 n.15 (1982); Grosjean

v. American P,-ess Co., 297 U.S. 233, 244 (1936).

In cases involving disparate treatlnent of First Amendment speakers, "First

Amendment claims are obviously intertwined with the interests arising under the Equal

Protection Clause." Arlcansas Writers' Project, 481 U.S. at 227 n.3. UDder the strict

scrutiny standards applicable to the equal protection clause, the government must show (as it

must in the First Amendment area) that the classification is "necessary" to the achievement

of a "compelling state interest" if it is to be upheld. In re Griffiths, 413 U.S. 717, 721-22

(1973); see also Police Depart1Mnt of Chicago v. Mosley, 408 U.S. 92 (1972) (striking down

ordinance that prohibited all picketing on school grounds except for labor picketing). To

date, the Commission has not suggested any reason for subjectiDI LEes and cable operators

to different regulatory regimes when they provide the same service, let alone a "compelling"

reason that could withstand judicial scrutiny.'lJ! Consequently, unless and until the statute

is amended, the Commission must regulate both telephone companies and cable operators

under Title VI when they provide video programming directly to subscribers.

w. TELEPHONE COMPANY PROVISION OF VIDEO
PROGIlAMMJNG AND VIDEO FACIUI'IES SHOULD BE
REGULATED EXCLUSIVELY UNDER TrrLE VI.

As demonstrated throughout these comments, a telephone company that

provides video programming directly to subscribers is a cable operator and must be regulated

'lJ! The Commission's failure to articulate any sraMard or set of objective criteria in order
that entities might judge wbetber their activities fall within Title n or Title VI also presents
the prospect of the Commission's actions being declared void for vagueness.
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pursuant to Title VI. BeyoDi this, the Commission asks whether it also should permit or

require LECs to offer service as common camers pursuant to some or all of Title n. Notice

at "10-13. Once the LEC's provision of video programming falls under the auspices of

Title VI, the Commission cannot also contemplate regulating aspects of those services under

Title n or uDier some form of Title II/Title VI hybrid without risk that telephone company

ratepayers will not be burdened with LEe video dialtone investments. Nor would such an

uncertain environment promote the Commission's ultimate goal of facilities-based

competition for all telecommunications services.

A. Title VI ReauJatioa of LECs tIIat Pro"* Video
ProII-1aa EDM'eI tIIat the COltS of Video FaclUtIes Are
Recovered froID Video CUItoIMn.

As a result of the court cases holding the statutory cross-ownership provision

unconstitutionally broad, virtually every telephone company that desires to provide

programming to subscribers in its telephone service area can obtain a cable franchise and

provide service as a cable operator.Jj Curiously, none of the telephone companies that

have won such lawsuits have pursued this right which they fought ~ hard to obtain. Rather,

they have looked to provide video programming UDder Title n, pursuant to regulatory

requirements recently described by the Chairman of Bell Atlantic as "arcaDe, burdensome

and costly. "UI

»' ~ FCC Public Notice, "Commission AnnouDces Enforcement Policy Reprding
Telephone Company Ownership of Cable Television Systems," FCC DA 9S-S20, released
March 17, 1995.

III Letter from Raymond W. Smith, Chairman of the Board and Chief Executive Officer,
(continued...)
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Given Bell Atlantic's continuing complaints regarding the regulatory burdens

to which it has. been subjected by the Commission, it is curious tbat the company is willing

to tolerate these self-proclaimed tortuous requirements rather than simply provide service as a

cable operator in accordance with its representations to the United States District Court in

Alexandria.W Although Mr. Smith would have the Commission believe Bell Atlantic will

abide by these regulatory adversities so tbat it can "provide an affordable network to a host

of small programmers," the facts are otherwise. Nothing in Tide VI would prevent or

impair Bell Adantic from providing access to small programmers if it were sincerely

interested in doing so.nl To the contrary, access to third party programmers is mandated

by Tide VI and encouraged by Commission policy.~

The Joint Panies believe there is some other reason that explains the nearly

uniform LEC decision to pursue Title n regulation. The most likely explanation is found in

ll' ( ...continued)
Bell Adantic Corporation to Reed E. Hundt, Chairman, Feden! Communications
Commission at 1 (March 7, 1995) ("Smith Letter").

JlI Chesapeake and Potomac Telephone Co. v. United States, 830 F.Supp. 909, 911 (B.D.
Va. 1993), af/'d, 42 F.3d 181 (4th Cir. 1994).

W Moreover, Bell Atlantic's video dialtone tariff for Dover plaiDly shows that Bell Adantic .
has no intention whatsoever of making video dialtoDe a service that eaters to small
programmers. Bell bas proposed a rate structure and rate levels that result in a small stand­
alone programmer paying a per-chaDDel rate that is 10 times biIber than the rate charged to a
large program packager. See Bell Atlantic Tel4phone Cos. TariJl F.C.C. No. 10 (FrtI1U1IIittal
No. 741), Petition of the Joint Parties to Reject or, in the Altemative, to Suspend and
Investigate Bell Atlantic's Video Dialtone Tariff (flied February 21, 1m) ("Joint Parties
Petition to Reject").

~ The Commission's lUIes on commercial leased access to cable systems dictate maximum
fees by category of program service that may be charged to access users, including fees for
part-time use.
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the Commission's accounting rules. Under the Commission's Part 64 cost allocation rules,

47 C.F.R. §§ ~.901-904, telephone companies are required to allocate costs between

regulated and nonregulated busiDesses pursuant to fully allocated costing principles.U1 The

Part 64 rules are intended to achieve two objectives: (1) identification of the costs of

nonregulated services; and (2) separation of the costs of nonregulated services from regulated

services. As the Commission stated in the Joint Cost Order:

The proper purpose of our cost allocation rules is to make sure
that all of the costs of nonregulated activities are removed from
the rate base and allowable expenses for interstate regulated
services.~

Under the Part 64 rules, each carrier is required to ftle a Cost Allocation

Manual ("CAM") that provides a detailed explanation of the procedures that will be

W "The principal methodolOl)' we are adoptina here is kDown in the economics literature as
an attributable cost method of fully distributiDa costs. It allocates overbead costs in
proportion to the costs that can be directly attributed to various services. SqartJtion of Costs
of Regulaled Telephone Service from Costs of Nonregulaled Activities, Report aDd Order, 2
FCC Red 1298, 1313 (1987) ("JoiIIl Cost Order"), at!'d, Southwestern Bell Tei4Jhont Co. v.
FCC, 896 F.2d 1378 (D.C. Cir. 1990).

~ Joint Cost Order, 2 FCC Red at 1304 (empbuis added). The fact that LEes now are
regulated under price caps does not eliminate the importaDce of properly separating the costs
of regulated aDd nonregulated businesses. UDder the current price caps reJime, improper
cost allocation could, for imtaD:e, result in an iDcorrect cak:uJation of a carrier's price cap
index. See 47 C.F.R. § 61.45,(d)(l)(v). (PCI adjultmeDt for allocation of regulated aDd non­
regulated capital cost.) Moreover, the Commission has bid occasion recently to reiterate the
centtality of the separation fuDction to the COIDIDiJsion's mission. SII. Order to Show Cause,
BellSouth Operating Companies, AAD 93-148, FCC 95-74, releued March 3, 1995 at 12.
"Our ability to carry out these obliptious is impaired if we canDOt rely upon the information
that carriers are required to submit about the costs of their operatioDs aDd their allocations of
those costs, or if those allocations are made improperly. As the telecOIDIDUIlicatioDS
marketplace continues to diversify, with carriers providiDa more aud more nonreBU1ated
services, our enforcement of accountinl safepanIs will become even more important if we
are to continue to protect ratepayers from being overcbarpd for interstate services. "
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employed to allocate various types of costs between regulated and nonregulated services. 47

C.P.R. § 64.9Q3. Carriers also are required to have annual audits performed by an

independent auditor to demonstrate that they are in compliance with the procedures outlined

in their CAMs and with the Commission's roles. 47 C.F.R. § 64.904.

The Part 64 roles separate costs of regulated services from costs of

nonregulated services, but they do not separate costs among regulated services.

Consequently, a carrier's decision to provide video transport as a regulated service (under

Title mor a nonregulated service (under Title VI) will determine the accounting treatment of

its investment in video facilities. When a telephone company or its affiliate is permitted to

offer video programming (i.e., provide cable service) over a common carrier video

distribution facility, the telephone company's programming arm will not bear the full share

of the costs of the video facilities because the price cap "new services" test applies. This

results in ratepayers bearing a substantial portion of the cost of LEe video dialtone networks

since the price cap "new services" test requires that video dialtone rates be set to recover

only the direct costs of video dialtone plus some "reasonable" portion of overhead. Video

Dialtone Reconsideration Order, 10 FCC Red at 346. Because the Commission bas stated

that this reasonable portion of overhead can be less than the fully allocated cost attributable

to the video facility, some portion of the overhead that would be recovered from video

customen (or telephone company shareholders) UDder the Part 64 roles, is instead left on the

carrier's regulated books to be recovered from regulated telepbone customers.

The fallacy in the Commission's current treatment of video dialtone

investments is that video dialtone is not simply anotber regulated telephone service offered
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over the existing telephone network. Video dialtone is a service that is "fundamentally

different" tban_ traditional telephone services. Smith Letter at 2. This is particularly true if

the telephone company also provides programming over the facility. Given the differences

between video services and traditional telephone services, LEC video services and the

facilities over which those services are provided should be accounted for as if they were

nonregulated services, i.e., COnsiSteDt with the Commission's legal obligation to regulate

these services under Title VI.

By treating all facilities operated by a telepbonecompany/programmer as cable

facilities, the potential cross-subsidy problem identified above could be minimized. Under

the Commission's Part 64 procedures, all costs associated with the video facilities would fust

be recorded pursuant to Part 32 of the rules, and then removed from regulated accounts by

placing them into the non-regulated category, Set 47 C.F.R. § 64.901, thereby eliminating

questions regarding how the costs of video facilities should be allocated. While cost

allocation will still be required, it will be made more accurate and much easier by requiring

it to be done before the jurisdictional separations calculations, rather than subsequently. This

will reduce the prospect of cross-subsidization and other anticompetitive abuses.W

This treatmellt is entirely consistent with the Commission's previous treatment

of LEe ventures into the cable market. For example, in granting GTE a waiver of the cross­

ownership prohibition and authority under Section 214 to build and operate video facilities in

Cerritos, California, the Commission stated:

11.' Particularized safeguards will be necessary reprdless of bow telepboDe company
programming is implemented. but requiring all telepbooe companies tbat provide
programming to operate under Title VI alooe will make those safeguards more effective.
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In addition, to assure that any short-fall in recovery of General's
investment will be borne by its stockholders, the Bureau
instlUCted General to follow the aCCOUDtinl methodololies
adopted in the Joint Cost Order. . . aDd to treat all costs
associated with the Cerritos project as UDreaulated activity costs.
Thus, we will require General and GTE to follow the accounting
rules adopted in the Joint Cost Order.BI

Application of Part 64 cost allocation principles to LEC video facilities also is

consistent with the Commission's treatment of cable operators. UDder the Commission's

interim cost of service rules, cable operators are required to separate non-cable costs and

revenues pursuant to Part 64 principles. 47 C.F.R. § 76.924(e), (t). Thus, costs and

revenues associated with reaulated telephone services are separated from the costs and

revenues of regulated cable services. It would be unfair and illogical not to require

telephone companies to comply with the same cost allocation principles when they provide

services other than regulated telephone services.1J!

B. TItle U IlepIadoa of LEes tIuIt ProYide VIdeo Prop-ammlnl
Would BIDder the~ of ,adIItieI 8Med
CompetltioD for All TeIe((WIIII'.1cadoaI Semc:es.

Althoulb the Commission established the video dialtone concept in an effort to

promote competition in the video market, this is DOt the only market in which the

Commission hopes to promote competition. It is indisputable that the telephone companies

BI Gttneral Telephone Co"'IJQIIY of Califomia, Memonnchml Opinion, Order aDd
Authorization, 4 FCC Red 5693 (1989). An additional important accountiD& safepard
appropriate there and here as well is the CODditioning of Section 2141J'1DCS to prohibit the
inclusion of costs of construction or operation of any LEe cable system from any reJUlated
rate base or as an operating expense without express prior Commission authorization.

121 See Reply Comments of Bell At1aDtic, MM Ott. 93-215, CS Ditt. 94-28, Aug. 1, 1994
at 13-16 (proposing use of telephone cost allocation rules for cable operators).
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that seek to enter the video programming market also are monopolists in the local exchange

market. As~g q"undo that the statute does not dictate a regulatory course the

Commission must pursue, public policy concerns with regard to how to regulate LECs that

provide video prognmming necessarily would need to take into account the effect a given

policy would have on the development of facilities-based competition in the local exchange

market.

Common sense dictates that a LEe that can provide both video and telephone

services has a competitive advantage over a cable operator that is precluded from providing

local exchange service. Consequently, until local exchange competition is legally, technically

and economically feasible, the Commission must be sure that it does not adopt a regulatory

regime that gives LEes any additioNll artifICial competitive advantages beyond the

advantages they already posses by virtue of their local exchange monopoly.

Allowing LEes to provide video programming under a Tide U regulatory

regime or a concocted hybrid Tide llITide VI reaime would provide just such an additional

competitive advantage by enabling LEes to offer video service at subsidized rates. As

described above, this result occurs because of the Commission's decision to treat video

dialtoue as just another telepboDe service and DOt to require LECs to recover the fully

allocated cost of the video facility from their video customers. In addition, telephone

companies would have a further advantage if they were not regulated under Tide VI because
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efficiencies that might be available to a LEe that does not have the burden of local regulation

of its video services.S'

The logic of regulating cable operators and telephone companies under the

same statutory regime is particularly compelling when the services that are provided are

virtually identical. The type of services that LECs so far have proposed to provide offer on

video dialtone facilities are almost exclusively one-way video programming services.W

Moreover, the telephone companies consistently have told the Commission that the only way

such an offering has any potential to be economically viable is if it is offered through a

package of programming that resembles traditional cable service.9 The type of "enriched

video common carriage" that the Commission envisioned requires delivery of digital video

signals to end users, a function which "has been delayed due to the lack of availability of

commercially-available digital set-top boxes and other technical problems.f1I Even if

telephone companies one day have the technical ability and the economic willpower to offer a

true common carrier service, there simply is no legal or factual basis for regulating any

S' A LEe operatiDI witbout local fnDCbile obliptioDs, for example, would not face the
inefficiencies imposed on cable operators by a variety of dispIrIfe local fi'aDchi$e obligations
addressing customer service, operational aDd other such stlDdlrds.

!J,I Bell Atlantic Telephone Cos., Tariff F.C.C. No. 10, Tl'IDIIDiual No. 741.

w SIC G.&a" Ameritech'5 Petition for Reconsideration aDd Clarification of the
Memorandum Opinion aDd Order on Reconsideration and 'lbird Furdaer Notice of Proposed
Rulemaking at 2, CC Docket No. 87-266 (rl1ed Jmwy 11, 1995).

~I Application of U S West COIMIIUIieatioru. Inc., File No. W-P-C 6868, Request for
Extension and Contingent Request for Special Temporary Authority at 3 (filed March 8,
1995). Bell Atlantic also has stated that its diaital facility in Dover is "not ready for prime
time." Mark Bemiker, Bell Atlantic ClJncels Vuko Networlc DeGl with AT&T, Broadcasting
and Cable, February 20, 1995 at 10.
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portion of a LEC's video programming services, or the facilities used to provide those

services, under. Title IT or under an as yet undeftned Title WTitle VI hybrid.~

C. Title n IlepIatioa or LECs that Provide Video ProanmminI
Evilcerates the Statutory Role or Local FraacbisIn&
Autboritles.

Both the statutory provisions of Title VI and its legislative history reveal that

local franchising authorities have an important role in the regulation of entities that provide

video programming over wireliDe facilities. Section 621(b) provides that no cable operator

can provide cable service without a local franchise. 47 U.S.C. § 541(b). The Cable Act

also provides local franchising authorities the power to regulate basic service rates and to

require an operator to provide capacity on the cable system for municipal use. 47 U.S.C.

§§ 543, 531. As the legislative history states:

The ability of a local government authority to require particular
cable faciUti~s (and to enforce requirements in the franchise to
provide those facilities) is essential if cable systems are to be
tailored to meet the Deeds of each community.§

A decision by the Commission to regulate the provision of video programming

by LECs under Title IT or a hybrid Title llITitle VI regime completely obliterates the power

of the local franchising authority to require the telephoae company to tailor the system to

~ One of the diffi<:ulties which has confouDded realization of the Commission's initial
objectives with regard to video dialtoae bas been the ableace of COlICrete service proposals
audlor technological innovations befittiDa the somewhat vque video dialtone panmeters.
Crafting specialized replations in so UDeertain an enviroament, ....mina it was possible to
do so, would be unwise.

W Report of the Committee on EDeraY aDd Commerce ICCOIJIPIIIYiDI the Cable
Communications Policy Act of 1984, H.R. 98-934 at 26, 98th Cong., 2d Seas., reprint~d in,
1984 U.S.C.C.A.N. 4655, 4663 (emphasis added).
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meet the needs of the community. While the local franchise requirement has been side-

stepped under ~ video common camage model, this basic form of local involvement cannot

be avoided when LECs begin to provide programming. When the Commission approved

applications filed by Ameriteeh, for example, to build facilities in five of its largest markets,

the local communities in those markets had no ability to "require particular cable facilities"

that might meet the needs of the community. Nor do the local communities have any ability

to require Ameriteeh to provide channels for public use or to impose any of the other

requirements with which cable operators must comply because Ameriteeh is not providing

programming. Significantly, while Ameriteeh has yet to flle a video dialtone tariff, the tariff

filed by Bell Atlantic for its Dover system demonstrates tbat video dialtone service likely will

be far too expensive for a local government to afford comparable cbanDel capacity that is

provided to those governments by local cable operators.W

Moreover, application of the Title VI franchise requirement to telephone

companies is not a duplicative requirement, notwithstanding the court's dicta in NCTA.

Although LEes do have access to rights of way for their provision of ttlephone service:

It is ludicrous to assume that an 1890 rigbt-of-way IJ'IIIl to build
a local te1ephoDe system provides a community adequate
protection in 1995 in the face of these coostruetion projects.W

W Joint Parties Petition to Reject at 18.

flJ &t Letter from Victor Ashe, President, United States Confeleoce of Mayors, to Reed E.
Hundt, Chairman, Federal Communications Commission (January 10, 1995).
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In sum, Congress has determinl:d that local communities must have a role in the franchising

and regulation of entities that provide video programming over wireline facilities.~ The

Commission should not, indeed cannot, ignore that determination and permit telephone

companies to provide video programming under a regulatory regime based on Tide n, or a

hybrid of Tide n and Tide VI, that eviscerates the role of the local community.

D. TItle VI ........ 01 LEes tII8t ProYide Prop......
PnIIBt. No ObItllde to DeftIopIDeat 01 New Common
Carrier SenIces.

A continuing complaint of the telephone companies is that the regulatory

requirements of Tide n, such as Section 214 certification. aDd tariff flliDg, present a "barrier

to the introduction of new services." Smith Letter at 1. To the extent these complaints go to

the procedural problems that have developed as a result of a lack of specific requirements for

approval of video dialtone proposals, this may be true.• Indeed, tile Common Carrier

Bureau recently responded to some of these concerns in adopting guidelines for Section 214

~ In a recent speech to die Nmo-t Association of COUDties, Chairman Hundt reportedly
observed that "burdeDIome frlocbile obUpdous" could slow video dialtone competitive
initiatives tbat will briDI "die information hilhway to every boule" if they are not impeded
by overzealous local repIaton lookiDa for new sources of reveille. SB
Telecommunications Reports, March 13, 1995 at 24.

!1! It would be disinpnuous of the LEes, however, not to ackDowiedp that the blame for
these problems does not lie exclusively with the Commiuion or its rules. As Michlel Katz,
the Commission's Chief Economist, recently stated, "wben the FCC asks questioDs, they are
not rhetorical. ApplicaDIs are expected to auswer, if not the first time, at least by the
second." Technologists BItIIM Technology for Interactive IV IHlays, Communications Daily,
Febmary 21, 1995 at 4.
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applications.~ If telephone companies provide video prograJDJDins solely UDder Title VI,

these procedural barriers to the introduction of new services may be reduced considerably.

Moreover, regulating some or all of the facilities transmitting telephone

company programming under Tide n is DOt essential to ensuring that uDaffUiated

programmers have access to a LEe's video facility. UDder Tide VI, the telephone

company/programmer would continue to have an obligation to make leased access facilities

available UDder the provisions of Title VI. 47 U.S.C. § S32. Given the stated capacities of

the systems that telephone companies have proposed to build, there should be ample capacity

available for leased access. Regulating LEes UDder Title VI also would ensure that the

program access provisions of the 1992 Cable Act would apply to the propammiDg interests

held by the LECs, which are significant.W

Requiring telephone company propammers to operate exclusively UDder Title

VI will not prevent the developmeat of broadbaDd common carrier services. Cable operators

have the same incentives as telephoDe companies to develop iDDovative common carrier

services, notwithstanding the fact that the facilities they \lie to provide video propammiDg

are regulated under Tide VI. If telephone companies develop new common carrier services,

»' Common Carrier Action, C'OIftIJIOfI Carrier lJutwtJM 1'rrMda GtIidGIIce on Video DiDltOM
Applications, Report No. CC 95-18 (reI. March 10, 1995). Several of the JOD Parties
previously have sugested tbat paeric: auidetiDes also are DeCeSIII')' for Put 69 waivers and
video dialtone tariffs.

W CBS's Stringer Nanwtl to H" RHC ProfI'Glfllfling V..,." C<J!D!DUDkatioDI Daily,
February 24, 1995 at 1 ("T1uee RIles pve credibility to their DeW video propmuninl
company Thursday by anncqx:q tbat Howard StziDIer will leaw his post u president of
CBS Best. Group to run their compIIIY SCIrtiDI Man:h 1. BeD Atlantic, NYNEX and Pacific
Telesis unveiled $300 million venture October 31 desiped to compete in development of
entertainment progt'llDlDiDa").



-31-

they can assign the facilities and personnel used for those services to the common carrier side

of the ledger.~ Moreover, the specifics of appropriate allocations can best be addressed in

light ·of particular services. because the requirements for each service are likely to vary.

Because many of these services are likely to focus on business markets, it also is possible

that there will be very little overlap between !be Tide VI programming services provided to

residential customers and the primary broadbaDd common carrier services. This is another

reason to address these issues only in the context of specifIC service proposals.

VI. CONCLUSION

As a matter of law, telephone companies that provide video programming to

subscribers over wireliDe facilities are cable operators providiDI cable service. As such. they

must comply fully with TitleVI~. Any attempt by tile Commission to rewrite

video dialtone to contain a LEe pfOll'llDlDiDl elemem is doomed to failure because the

Commission cannot modify the application of tile statute.

As a matter of policy, the CommiSllon sbouId recopizle that the LEe video

dialtone proposals fall far sbort of its vision of bJ'oadhaDd switched networks capable of

delivering instaDtaneous dial up video services from a multiplicity of propammers. The

LEes have proposed aDd will build broIdbaDd networks that mimic cable systems. Because

of current ac:counting rules, a Title U or hybrid replatory approICh would facilitate LEe

cross subsidy of its programmina ventures by telepboDe ratepayers. While over the lona

term "t1Ue" video dialtone may emelJe, tile CommiSllon should DOt foster a replatory

w &e 47 C.F.R. § 64.901(b)(4).
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framework that skews or even preempts the possibility of facilities-based competition

between LECs.and cable operators. Accordingly. the Commission's goal of fostering

telecommunications competition should be given precedence over reformulating and

promoting a distorted version of a video dialtooe platform with LEes as programmers.
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