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BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 94-559-C - ORDER NO. 95-658

MAltCB 20, 1995

IN RE: Proceeding Addressing Marketing
Guidelin•• for Telecommunications
Companies.

) ORDER ADDRESSING
) MARKETING PRACTICES
) AND JllARlCE'l'!NC
) GUIDELINES

This matter coses before the Public Service Commission of
\

South Carolina (the Commission) on the proceeding to review the

marketing practice. and to consider marketing quidelines for

telecommunications companies operating within the State of South

Carolina. The Commission's Notie. of riling stated that all local

exchange companies and interexchange carriers, includinq resellers

and operator service providers, could be affected by any decisions

resulting from this proceedin,.

Subsequently, the Motice of riling was pu~lished in newspapers

of general circulation one time in various newspapers across the

state. The followin, parties thereafter intervened 1n the case:

Mer Telecommunications Corporation (MCI), Southern Bell Telephone

and Telegraph (Southern Bell), the Consumer Advocate for the State

of Sou~h Carolina (Consumer Advocate), GTE South, Inc. (GTE), LDnS

- Willtel, Sprint Communications Company, L.P. (Sprint), South

Carolina Telephone Coalition (SCTC), AT&T Communications of the

Southern S~a~es (AT&T), and United Telephone Company (United).

A public h.aring was held in the offic•• of the Commission on

January 18, 1995 at 10:30 a.m. with the Honorable Rudolph Mitchell,
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Chairman, presiding. The Commission Staff vas represented by r.

David Butler, General Counsel. The Staff presented the testimony

of James M. MeDani.1. Mel vas represented by John ftrS. Hoefer,

Esquire, and Martha McMillan, Esquire. MCI presented the testimony

of Edward L. Anderson and Charles M. Alexander. Southern ••11 was

represented by Barry K. Li9ht••y, lIZ, Esquire and William r.

Austin, Isquire. Southern .ell pr.sen~ed the testimony of C.L.

Addis. The Conauaer Advocate vas represented by Banna

Pokorna-Willi•••oft, B.qui~e, and Nancy vaughn coombS, Esquire. The

Consumer Advocate presented no witnesses. GTE South, Inc. was

represented by M. John lowen, Jr., Esquire. GTE presented no

wi~ne.ae.. LDD8 - Willtel vas represented by Frank Ellerbe,

Esquire. LD~S - Willtelpresented the testi.ony of Blaine C.

Gilles. Sprint was represented by Chanthina Bryant, Esquire, and

Darra Cothran, ~squ1re. sprint presented the testimony of Michael

J. Nelson. SCTC vas represented by John Bowen, Esquire. and

Margaret M. Pox, Esquire. SCTC presented the testimony of L.B.

Spearman. AT6T va. represented by Frank Mood, Esquire, and Roger

Briney, Esquire. A~'T presented the testiaony of James M. Mertz.

United was repres·ented by Wil1ia. F. Austin, Esquire. United

pre.en~.d no vitne••es.

~be Co.-i••ion was presented with an abundane@ of evidence for

its consideration in this docket. ~e Commission wishes to

compltaent the Commission Staff and all the parties for a job well

done 1n p1aeing the matters of aarketing practices and ••rketin9

guideline. squarely before tbis Commission for 'consideration.

Jaaes NcDani.1 testified for the Commi.sion Staff. Mcnaniel
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testified that the Staff objective 1n this Docket was to establish

a process to protect the interests of consum.rs from the

unauthorized conversion of an .nd-use customer'. interexchange

carrier (IXe) by another tXc, interexchange resale carrier, or

subcontract telemarketer, whil. not unduly limiting or restricting

the potential co.peti~ive benefits to be derived from changing

primary intereschange carriers e,tCs) •. McDaniel states that the

focus of staff'. concern was thole unauthorized or unintended

conversiona which re.ul~ fro. confu.inv or misleading marketing

approaches. Staff pre.ented a process which, in its opinion, would

contribute to the avoidance to the unauthorized or unintended PIC

chan9•• r.sul~ln9 from mialeading marketing practices.

Staff's proposed proce.s included recommendations that all

facilities-based IXCs that allow their long distance services to be

resold include within their resale tariffs acknowledgments

concerning aarteting practices, along with specifications of

content for the letter of agency (LOA) and certain responsibility

req\lirements pertaining to intrastate long distance PIC ehan91nq

procedures ln South Carolina.

Staff noted that the Commission has received several

complaints about the marketing practices of IXCs. In addition,

McDaniel stated that Staff was aware that the '.der.l

COJlUlunications Co_ilsion (rCC) has alao received nUlIerous

complaint. regarding unauthorized PIC changes. The rcc is

currently addr.l.ilu} this issue under 1~s Doeket No. 94-129. The

FCC has issued a Kotice of proposed Ruleaaking: requesting comments

related to this aateer, including the content of the LOA. Staff

01
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stated that if the ree finalizes conclusions re,arding the content

ot the LOA and other related telemarketing practices, these final

conclusions could be Incorpora~ed within the process proposed by

the Staff.

McDaniel presented tvo exaaples of marketing practice. which

the Staff felt were deceptive aftd could re.ult 1n a ~onaumer

changing his PIC unintentionally. In ,en.ral,"the documents in

the Staff's exhibit integrate assistance for hoaele•• children,

winning a new automobile, and free long distance _.rvlce, along

with changing the 'IC of a custoaer. Staff's testimony is that at

a minimum, such documents are confusing to the public and that

these are inappropriate .arketin9 practices whIch need to be

examined and curtailed by this Commission. Staff propoled specific

requirem.nts for the content and format of the LOA used to change

PI~$.

Staff has proposed a tariff .odification to be included within

the tariffs of all facilities-based carriers which allow their long

di.tanee ••rvices to be resold. In add1~ion, all subscribers of

long distance .ervice fro. a facilities-based IXC which resales

those services, but are alre.dy certified in South Carolina and are

thus on an existing tarIff would s19n a particular modification as

an ..end.ent to the existin9 tarlff as proposed by Staff.

Staff also recommended that all facilities-based carriers

.aintain a liat of the resellers and their long distance intrastate

services in this State to assilt in the monitoring process of

reseller ••rvices.

McDaniel stated in his testl.any that the Staff did not obj~ct

Ol
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to any alternative or additional recommendations or suggestions

from any party which aight assist in the achievement of its

objective. The S~a££ st.~.d ~hat it welcomed input from other

partie., but believed that its proposed procedures meet the

specific goala of protecting the public during a PIC change, while

minimizing interference with competition.

In general, the Intervenors vere eupportive of Staff'. goals,

but had varied respon.es as to specific Staff proposals. All

interexchange catri.~. atated their belief that they could not

accurately furnish lists of companies to whom they resold their

services. Most tXc intervenors allo opposed the addition of tariff

language such a. that proposed by the Staff. All agreed that a

minimization of eustomer confusion with regard to an LOA was very

appropriate and helpful.

SQuthern Bell, through C.D. Addis, pointed out a number of

occasions where Southern Bell custom.rs have called to complain

that someone falsely claimio9 to be a Southern Bell employee was

trying to get confident1al information to be used to change the

customer'. primary i~terexchange carrier. Addis stated Southern

Bell's belief the Commission Staff's propo.ed guidelines .hould

eliminate this prohlem.

The MCI witn••••s pre.ent.d testimony which illustrated the

use of third party verification for eustomers acquired durin9 the

company'. tel.Jl.arke~ing. MeI stated its belief that the use of an

LQA in thLs situation complicated matters and certainly slowed down

the proce.s of procuring custoaers. "CI noted 'that its experience

with third party verifieation shoved that sueh an approach was most

0.1
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appropriate for verifying that a customer intended to switch to MCI

as his 10n9 distance carrier.

Sprint, "through witness Rich••l Nelson, urged the Commission

not to establish any South Carolina-specific marketing quidelines

prior to any action taken by the FCC. Further, sprint stated that

Co.-is8ion approval of Staff'. proposed rules would penalise the

entire industry for the abuses of a few. Sprint urged the

Commi.sion to pursue marketing abules on a case by ease basis.

Blaine C. Gilles, who testified on behalf of LDDS - Will tel,

stated that a consistent nationwide policy must be established

governing LOA lanquage and marketing practices. LDDS and Willtel

have urged the FCC to take the concerns of interested state

Commissions into account by convening a rederal-State Joint Board.

LOOS and will tel urge in their testimony that in the interest of

promoting competition and minimizing costs, the Commission should

adopt the rcc', final rules in FCC Docket 94-129.

L.a. Spearman testified on behalf of the South Carolina

Telephone Coalition, and recommended that the Staff proposal be

approved. with certain clarifications and ehan9-.. Spearman

recommended that the LOA fora should be amended to include not only

the name of the company to which long distance service is being

SWitched, but allo the specific carrier code to which the serv1ce

Is being switched. Spearman a180 suggested that the Commission

consider the appropriatenesa of the LECs using a procedure known as

a ·PIC freeze.- According to Spear.an, t.his 1s II procedure

currently u••d by soae LECI which allows the ~.to.er to notify the

LEe that the customer'. carrier cannot be changed unlesl the LEe1s

90'd SVSG~svG0G16 Ol
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.9iven expre•• permis.ion in writing by the customer for a PIC

change. According to Spear.an, this proeedure is only used 1f the

customer reques~. the f~•••••

James R. Mertz, testifying for AT'T, took the position that

the Co_i•• lon should not unnecessarily develop rules and

regula~ions ftOW wbich aight conflict with current or fu~ure FCC

requireaents for IXCs and r••ellars. ~ertz stated that once the

rec acts in Docket No. 94-129, the Comal.sion can adopt the 7CC's

deeision and con.ide~ the need for supple.ental regulations at the

state level. Mertz also note. that, in the meantime, if the

Commission wants to addresl this issue, it can adopt the existing

FCC rules and vigorou.ly enforce them.

The Consuser Advocate, on the other hand, urged the Commission

to take action now. ~he Consumer Advocate's brief stated that,

given current inclin.~10ns 1n Conqress and the Administration to

freeze or slow down or shrink the body of Federal regulations. it

is uncertain when the rcc rules might come into effect. Meanwhile,

the South Carolina consuaers would remain vulnerable to deceptive

and misleading ••rket practices. The Consumer Advocate no~.d thAt

the Staff proposal should be .odified to allow independent third

party ver1~lc.~ion 1n telemarketing situations with proper

safeguards, and that this procedure represents a proper bal.nce

between consuaer and industry interests.

The Commission has examined the record in this matter,

inclUding the testimony of all parties and ~he briefs, and has

reached a number of conclusions.
I

With reg.rd to the LOA, ve

believe ~hat it is best to postpone any action on the letter of

01
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agency issue until a final decision 18 rendered by the FCC, 80 that

a c:onfl1c~ i"s not created between this COllUllission's decision and

the rcc's final decision. However, the Commission h~r.by

establishes a guideline for the use of an LOA as follows: Whenever

a document contains a letter of agency in combination with other

information, including, but not limited to indueements to

subscribers to purchase serviee, the document taken as a whole must

properly inform the consu•• r that, by executing the letter of

agency, the consuaer ia authorizing a ehange in his or her primary

interexehanqe carrier. We believe that this quideline is in the

public interest and 1f adhered to, will minimize the potential

confusion to sub.criberlA

We have examined in detail the Staff proposal concerning the

proposed tariff modification and believe it to be appropriate. We

hereby adopt the Staff proposal eoncernin9 the proposed tariff

modification which will be included within the appropriate tariffs

of all facilities-based IXCs which will have their long distance

services resold, and aa an aaendment to existing tariffs of all

subscribers of loftg distance service from a facilities-based

interexchange carrier which resells thOle services (resellers), but

are already certified in Sou~h Carolina, and are thus on an

existing tariff. This aodification is approved as follows:

As a telephone utility under the regUlation of the
Public Service Coasis.ion of South Carolina, t do hereby
a•••rt and affi~ that a. a reaeller ot intrastate
teleco-.unications service, I vill not indUlge or
participate in deceptive or ai.leadin9
t.l.ea..unieation•••rketing prace1ces to the detriaent
of conluaers in South Carolina, and I wili co.ply with
those ••rtetinq procedure., if any, set forth bI the
Public .ervice Co.-i••1on. Add1tionally, I wil be
r.sponsible for the aarketing practices of my contracted
telemarketers for compliance with this provilion. I

80"d svScLsvc0c16 01 SJJ 1619-1cc-806 wo~~ Lv:cl S661-vc-~d~
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understand that violation of this provision could result
in a rule to show caus. aa to the withdrewal of my
certification to coaplete intrastate telecommunications
traffic within the .tate of South Carolina.

This lanqua9_ must also appear 1n the new tariffs of any

facili~i.s-based IXCs or reaellers 9ranted authority to operate by

the Commis.ion in the future.

Aa urged by varicus parties, the Commission holds that it will

ad••antly .nforce the rec'. teleaarteting rules and regulations.
- .(!!! Exhibit A.) The Commission hereby adopts the pee

telemarketing rules as part of our approved procedure in this

docket.

With regard to the staff propolal concerning the .arketinq

practice. of the Ixes, we hereby hold in abeyance any decision

uneil the final Fce rule. are determined.

With regard to the Staff proposal that facilities-based;IXCs

maintain a list of all resellers of their long distance intrastate

.ervice. within South carolina, we hereby reject this proposal. We

are convinced, after listening to the testimony, that such a

requirement is burden.o.e to the IXCs. We do, however, hold that

the faci11ti••-~••d IxeS shall be responsible for addressing

complaints submitted to the. by the Commission relating to their

marketing pr~ctice., and shall also assist the Commission in its

investigation ot any complaints relating to the marketing practices

of any interexcbange resale carriers subscribing to and reeel1in9

the facilities baled earriers' intrastate long distanee services

within South Carolina.

Pursuant to the adoption of the tariff modification a. atatea

above, .e hereby hold that the determination of violations of the

01
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Comai •• lon'. procedure. and the intent of the Commission regarding

this matter could require a Rule '1'0 Show Cause regarding the

certificatien of any entity in non-compliance.

'ina1ly, we deny the proposal of Staff concerning the

procedure. addres.ing verb.l 'IC changes directed to the loeal

exehange carrier, sinee the pee telemarketin9 procedures as adopted

by this Comai.sion will allow the Coaai.aion to address this area.

This Order ahall remain inful1 force and effect until further

Order of the Co.-i••ion.

BY ORDER or !BI COMMISSION:

C!hairaan

ATTEST:

~w'~xeCUiVes rector

(SEAL)
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ARYlCE OF COUNSEL

March 20, 1995

Memorandum to: Distribution

From: Peter H. Jacoby

Sl.lbj eet ! Florida" Antislamming Rule

~~~a~hp.n iA a copy, forwarded by Mike Tye of our
Tallahassee legal office, of the proposed final antislamming
rule that the Florida PSC hearing officer bae developed,
baaed on the ~ammentg and t~~~imony .ubmitted on the
original proposed rule. As you will see, the revised rule
is a marked improvement on the original proposal, which
(l.ike the FCC·. proposed rul~) wI"m1rl ha.ve prohibited
combined LOA/inducements.

AS revised, the rule allowl!l lIlu~h inst.ruments so
long as "the document as a whole [is not) misleading or
deceptive." Most helpfully, the rule defines the terms
"misleading or deceptiva fl in terms of wh~r.hp.r it would be
readily apparent to the customer that signing the document
will result in a PIC change. This is a standard that our
existing check/LOAs and similar instrumentF.!l lIlhnuld readily
be able to satisfy.

The revised proposal requireg that th@ s~~~p.mp-nt

authorizing the PIC change must be "printed in type as large
as any other text on the.page. w This might pose problems if
the "page" on which the LOA appears (as opposed to any other
accompanying marketing licerature) contains, for example, a
heading in 20 point type (~, "Save with True USA") .
However, our check/LOAs usc pretty restrained typography, so
this part of the rule may not pose any problems in practice.

The fact that Florid~ ha~ revised its propo8ed
antislamming rule and eliminated the ban on combined
check/LOAs underscores the fact that the FCCls similar
propused rule ehould not be viewed as a -done deal."
Rather, there is reason for optimism that, through skillful
and persistent advocacy supported by factual input from the
bU8in~ss unit3, we can turn the Commission around on thie
issue.

Attachments
Distribution list
Florlda revised rule

cc {w/o att}: Mike Tye, Esq.
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VLJ\ FEOERAl. ExpRESS

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington. D.C. 20554

\.1ay 15, 1995

" ,

;"MAY.,-', ~

FCC I ," ~ 11 ~,OOM.1-.. ,

DOCKET FILE COpy DUPLICATE

Re: CC Docket No. 94-129 - Policies and Rules Concerning Unauthorized
Changes of Consumers' Long Distance Carriers

Dear Secretary Caton:

Enclosed please find an original and four copies of the Florida Public Service
Commission's Supplemental Comments filed ex pane in the above docket. Please date­
Stamp and return one copy to us in the enclosed self-addressed envelope.

In addition, we are filing one copy with the Formal Complaints Branch. In addition.
we are filing one copy with the Commission's copy contractor, International Transcription
Services.

Sincerely,

rf~
Cynthia B. Miller
Associate General Counsel

CBM/Jb
Enclosure
cc: Forma! Complaints Branch

International Transcription Services

FLETCHER Bun..DING • 101 EAST GAD'olES STREET. TALLAHASSEE. Fl. 32399-0850
A1J. Aft'l1"lMtM ....C'tioft/!!qual Opportunity I!mpIo,v
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~~rTED STATES or AMERICA
F~DERAL CCMMW~ICATIONS COMMISSION

In the matter of:

MAY' 1·
r-,....,....
" \ -' I

Pol:cies and R~:es Concerning
Unauthorized Changes of Consumers'
Long Distance Carriers

---------------_/

CC Docket No. 94-129

SUPPLEMENTAL COMMENTS or THE
fLORIDA PUBLIC SERVICE COMMISSION

On December 6, 1994, the Flori~a Public Service commission

(FPSC) voted to propose revisions to Rule 25-4.118, Florida

Administrati ve Code, Interexchanqe carrier Selection, cODUDonly

referred to as the PIC (primary interexchange carrier) rule. The

proposed chanqes to the rule would have required that every letter

of agreement (LOA) requesting a change in a customer's selected

interexchange carrier be a separate document and would not be

combined with other types ot promotional material.

However, the rule hearing resulted in the proposed rules being

altered. While commenters and parties participating in the hearing

generally agreed unintended PIC changes were a problem, they did

not agree that the proposed rule was the best alternative at this

time. AT&T expr~ssed concern that they could Ultimately be faced

with inconsistent requlation from the Federal Communications

Commission (FCC) and the FPSC. Most ot the parties submittinq

comments and participating in the informal rule hearing sugqested

that the FPSC could address the problem of unintended PIC chanqes

without requiring that every LOA be a separate document. In


