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SUMMARY

In-Flight Phone Corporation ("In-Flight") has filed an

untimely request for a pioneer's Preference Application for a license

in the 900 MHz Personal Communications Service ("PCS") to provide a

commercial ground-to-air audio broadcast retransmission service

("Application"). In-Flight's Application was filed long after the

June 1, 1992 deadline for the filing of pioneer's Preferences for

services proposing to operate in the 900 MHz PCS bands. In-Flight's

Petition which requests the Commission to accept its late filed

Application should be denied, and the Application should be returned

as being procedurally defective.

In-Flight's proposed service will simply retransmit several

channels of livf~ over-the-air radio programming to aircraft and

therefore is functionally an aeronautical radio broadcast service,

which service constitutes a "broadcast" service that the Commission

has clearly indicated will be ineligible to be licensed as a 900 MHz

PCS service. Since In-Flight's proposed broadcast retransmission

service is not eligible to be licensed in the 900 MHz pes frequencies,

its pioneer's Preference Application was erroneously filed in ET

Docket No. 92-100. Rather, In-Flight was required to file a separate

rulemaking petition with its Application seeKing an allocation of

spectrum to its proposed service. In-Flight's failure to file the

required rUlemaking petition renders its Application procedurally

defective requiring the denial of its Petition and dismissal of its

Application.
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Even assuming arguendo that In-Flight's proposed ground-to-

c.ir broadcast retransmission service is eligible to be licensed as a

900 MHz PCS service, In-Flight's Petition must nevertheless be denied

because its application was filed grossly out of time. contrary to

In-Flight's claims, the Commission established in ET Docket No. 92-100

a June 1, 1992 deadline for the filing of all requests for pioneer's

preferences in the 900 MHz range. Since In-Flight did not file its

application until almost five months after the deadline for filing

pioneer's preference requests in the 900 MHz band, its Petition must

be denied and its Application dismissed as untimely filed.

In its Application, In-Flight makes the false claim that

ClaircOln Communication Group, L.P. ("Claircom tl ) in its experimental

license application for a ground-to-air broadcast retransmission

service "plagiarized" from In-Flight's earlier filed application. An

even cursory comparison of the two experimental license applications,

however, shows that the two proposals were markedly different. For

ex~mple, whereas In-Flight originally proposed purely analog

transmissions, Claircom proposed to test both analog and digital

transmission techniques. In addition, only Claircom proposed to

conduct experiments of the ground-to-air transmission of video

programming. It is thus apparent that In-Flight's self-serving and

gratuitous statement is patently false.

ii
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OPPOSITION TO PETITION FOR ACCEPTANCE
OF APPLICATION OR RULE WAIVER AND
LIMITED OPPOSITION TO APPLICATION

FOR PIONEER'S PREFERENCE

Claircom Communications Group, L.P. ("Claircom")l/,

by its attorneys, hereby opposes the Petition for Acceptance of

Application or Rule Waiver ("Petition") filed by In-Flight Phone

corporation ("In-Flight") on October 30, 1992 in the above

captioned matter.~/ In addition, Claircom opposes on

procedural grounds In-Flight's related Application for pioneer's

Preference to Operate a Live Audio News, Information, and

~/ Claircom is one of six permittees authorized to provide
commercial 800 ~rnz air-to-ground radio telephone service on a
nationwide basis. Claircom holds an experimental authorization
to develop and test a ground-to-air video and audio service. See
infra at 15.

Z/ ET Docket No. 92-100 encompasses proposals for narrowband
data or paging services in the 900 MHz range and was combined
vdth GEH Docket No. 90-314, the Commission's proceeding involving
personal communications services in the 2 GHz band. See Amendment
S;U: the CO.Jl1.Jl1issiqn' s Rules to Establish New Personal
comml.l::licaticms f!ervices ( Notice of Proposed Rule Making and
Tenta'tive Decis:lon, 7 FCC Rcd 5676 (FCC 92-333) (1992)
("Notice").
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Entertainment Service for Airline Passengers on the 901-902 and

940-941 MHz Bands, also filed on October 30, 1992

(IfApplication") .]../ For the reasons set forth below, In

Flight's Petition should be denied and its Application returned

as procedurally defective.!/

I. INTRODUCTION

On October 30, 1992, In-Flight filed its Application

seeking a pioneer's preference for a license to operate in the

Commission's newly proposed 900 MHz Personal Communications

Service ("PCS"). Application at 1. Recognizing that the FCC

~/ Claircom is reserving its comments regarding the substantive
merits of In-Flight's Application until, and if, the Federal
Communications Commission ("Commission" or "FCC") accepts the
Application and issues a pUblic notice requesting comment
thereon.

±/ The Commission's rules provide for the filing of comments on
In-Flight's Application within 30 days following the issuance of
an FCC pUblic notice of the filing of the Application. See 47
C.F.R. §1.402 (1991). The Commission, however, has yet to issue
a pUblic notice requesting such comments. The public interest,
however, can be best served by the Commission's consideration of
the threshold issue of whether In-Flight's Application should be
accepted before Commission resources are expended to request
comments on the Application and evaluate the merits of the
procedurally defective Application. The filing of an opposition
to In-Flight's Petition appears to be governed by Section
1.45(a), the Commission's general provision regarding the filing
of oppositions. SeE~ 47 C.F.R. section 1.45(a). Although section
1.45(a) provides that oppositions shall be filed within 10 days
after the original pleading is filed, In-Flight's Petition and
related Application were not served on Claircom. To the extent
required t Claircom respectfully requests the Commission to waive
Section 1.45(a) of its rules and to accept the instant
opposition. Acceptance of Claircom's opposition will aid the
Commission in making the threshold determination of whether In
Flight's filing of its Application was procedurally defective and
will not harm In-Flight since its Application has yet to be
placed on pUblic notice for comments.
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earlier this year established a June 1, 1992 deadline for filing

pioneer's preference requests for services in the affected 900

MHz frequencies~/, In-FliJht also submitted its Petition in

which it asserts that the June 1, 1992 deadline did not apply to

the filing of its Application. In the alternative, In-Flight's

Petition requests that the Commission waive the June 1 deadline

and accept In-Flight's late-filed Application. Petition at 6-10.

In-Flight's Application and Petition were filed in

connection with an experimental license issued by the FCC to In-

Flight in February 1992 authorizing In-Flight to provide a

ground-to-air broadcast retransmission service on an experimental

basis.~1 At the time it filed its Experimental License

Application, In-Flight also filed a Petition for RUlemaking

requesting the Commission to initiate a rulemaking proceeding to

allocate spectrum in the 900 MHz band to its proposed live news,

weather, and sports broadcast audio retransmission service

("Petition for Rulemaking"). The Commission, however, denied In-

Flight's Petition for Rulemaking.ll

21 See Public Notice (22922), released April 30, 1992.

2/ See FCC Form 442 Applicatlon, FCC File No. 2234-EX-PL-91,
filed September 10, 1991 ("Experimental License Application").
In-Flight proposed to provide airline passengers an audio
information and entertainment service consisting of 12 channels
of retransmitted broadcast programming.

1/ By letter dated October 1, 1991, the FCC denied the Petition
for Rulemaking without prejudice to refiling because In-Flight
had not explained how the proposed service could coexist with
Navy shipboard radars which operate between 850-942 MHz; the FCC
stated that in the absence of a showing to the contrary, it is

(continued •.. )
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In-Flight's Application seeks a pioneer's preference

for a 900 Mllz PCS license to provide a commercial ground-to-air

audio broadcast retransmission service. In-Flight's Petition

asserts tha"t it would be "unlawful" for the Commission not to

accept its Application because Section 1.402(c) of the

commission's Rules requires it "to accept an application seeking

a pioneer's preference for a pa~ticular service as long as the

application is filed before any filing deadline which the FCC has

set for applications relating to such services." Petition at 6.

In-Flight claims that the Commission's June 1, 1992 deadline for

pioneer's preference requests for PCS services proposing to

operate in the 900 MHz PCS bands only applied to "certain" types

of services, which services did not include its proposed airline

broadcast retransmission service. See Petition at 1, 6-7.

As more fully set forth below, the commission did not

intend for a ground-to-air broadcast retransmission service to be

licensed as a 900 MHz PCS service. Since its broadcast

retransmission service cannot be licensed as a 900 MHz PCS

service, In-Flight's request for a pioneer's preference was

erroneously filed in ET Docket No. 92-100. Instead, In-Flight

should have submitted with its Application a separate petition

2/ ( ... continued)
concerned that these government radars might cause harmful
interference to airborne receivers used in connection with the
proposed broadcast retransmission service or that ground stations
in the broadcast retransmission service might cause harmful
interference to the radars, or both. Although In-Flight ~as able
to resolve NTIA's concerns, In-Flight never refiled a petition
for rUlemaking.



- 5 -

fc::" n":ll::':'lak::.ng ruqul~~;tin9 the Commissi on to initiate a rulemaking

p:."O':';(:U)(t:LIigLo&J.locate spec"truro foy IJTound-to-air broadcast

:,:",: ·trans::.aiss :~on ::;erv., ~es. In-Flight's failure to file the

::-,"qu ired pf2.Li tL""" :~()l.~ rulemaking renC:ers its Application

c>c',,!cIIJ J:\ iLL;' d'~. t;cL.ve and requires its dismissal.

•. L,.."".lk ::!J-::':\.a:tiHIl1 t'

:; .':: : r(fl~: EI,::
c;:.omm-r:O-l\.IP. BItot1,I)':::AST f~ET.R1"Ur3lt~ISSIO:U SERVICE

:TL:-, '1'0 HE LICENSED Ai3 ;, 900 ImZ PCS SERVICE AND
I:::;id'PLICATION HA1'::l UlROHGLY FILED IN ET DOCKET

Sectl.:::n =-.402 (a) authorizes the {iling of requests for

pj.cneer's: prefe::' ;:mc(~s int'W"o situations. ?irst r a petitioner may

su~mit a separate request that it be awarded a pioneer's

preference in connection with the filing of a petition for rule

mc.:~in9' "chat "seeks ;:Ul allocation of spectrum for a De\<1

S21"''Y.Jic::e ••• ~I. 47 C.P.R. § 1.402(a). Alternatively, where the

FC2 intends to init~ate a rule making ~roceeding to authorize a

n8W spectrum-based service or technologYr the Commission may

a~nounce a specific deadline for filing pioneer's preference

requests. See 47 C.I'.R. §1.402 (c). In the latter case r the

applicant need not file a rule making petition but only a

proference rec:ues·t. ;See 47 C.F.R. §1.402(a) .§./

As set for~~ below, In-Flight's proposed ground-to-air

~~oadcast retranscission service does not fa1_ within the scope

--_._-----
~! An applicant that believes that it can implement a new
t~chnology or service without a rule change may request a waiver
(j~: Section 1.40:~(Ci) to per:ltit it to file a pioneer's preference
ra:uc,;Od.: vrlthOlli.:. fili.ng a petition for rule :naking. S(::e 47 C.F.R.
§ ::-.4.J2(b).
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of ET Docket No. 92-100, and a petition for rulemaking was not

filed with :n-Flight's Application. In-Flight's Application

'c".ere£'OC8 is pn).....eQurally defective and rmst be dismissed.

;;'h 5z}~::~,l111'i:<r5'.::1\i~~_JJ~Q:lt~lcnntD.!~~t~~nf.1CZ1.J.'Jsd.(.)l21 Servicer: ;~rc

Out.2·.h.!:UL~['h1i~ SCOFl:! Of ET IHH:kct lTo. 92-100.

In-Flisht's Petition and Application fail to make any

at"ternpt to sho;,J ·tha"l_ a ground-tv-air broadcast retransmission

s.::..rvice is HligJ.;.)le to be licensed as a 900 MHz PCS service.,21

I.:·;-Fli']J:::c a"iSU:,l::::~ tLdt .' \ S experimental service is eligible to be

L.ce::l.sed as a 9UCI I':H;:; PCS service since it is authorized to

?rcviCe its exp'~rime~tal ground-to-air broadcast retransmission

sC:2~vice in a pO::l..-ion of the 900 MHz frequency band that is being

al Lo<::ab2;c~ to pc::: in ET Docket No. 92 -100. See Applied. tion at

5-,':; • In its pes rulemaJcing deliberations, however, the

CommiBsion expressl::-l determined that broadcasting services would

not be authorized on PCS f_equencies. It appears clear that In-

Flight's r.:oposed broadcast retransmission service constitutes

such a prohibited "broadcast ll service and, accordingly, cannot be

licensed as a 900 HHz PCS service.

In its Notice, -the Commission proposed that PCS

services be defined as:

z/ Although In-Flight's Experimental License Application and
related filings refer to its experimental service as a "broadcast
retransmission" service, all references to "broadcast" have been
dropped from its Application and Petition and its experimental
service has been re-characterized as a "live airline audio
service" in an apparent at-tempt to disguise its "broadcast ll

na~ure. Indeed, the experimental license issued by the FCC to
In-Flight also describes the experimental service as a "broadcast
=e~ra~snission service."
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[AJ family 0: illobile or portable radio
communications services which could provide
services to individuals and business, and be
integrated with a variety of competing
networJ<.s.

Notice at ~29. Notwithstanding this broad proposed definition of

pes sE~rvices, however, the Commission expressly proposed that

II s~jectru:'~l allocated for pes not be used for broadcasting service 11

QO dE;fined in -t:Jl';; Cc,mInun:~cations Act of 1934, as amended (the

I!.',.ct ll
). Id. at ':TJO (footnote omitted). HJ/

AccorJi~g to materials submitted by In-Flight in

connection with its Experimental License Application, its ground-

tc-air broadcast retransmission service will retransmit several

c~:~an:~leh:; of "live" programming to aircraft "relying solely on

J:n'o9~:'c~:rns thdt aL'L~ currently being offered on various broadcast

:.;"L.at~i.Dn~~; ·tlu·oulj;",uut the country.lflll In other words, In-

Flight's broadccst retransmission service will simply retransmit

·ce· ai.l:cr2.ft li\'( programming brvudcast by conventional broadcast

radio stations. It is apparently In-Flight's position that such

a ~etransmissio]: service would not constitute a "broadcasting

se:::-vicei~ as -that term was used by the Commission when it proposed

:;:-estricting PCS spectrum to non-broadcast communicat.ions

10/ "Broadcasting il is defined by the Act to mean "the
dissemination of radio communications intended to be received by
the pUblic, directly or by the intermediary of relay stations."
47 U.S.C. §153(o).

11/ See Letter from Hilliam J. Gordon to Robert Ungar, dated
February 6, 1992. In-plight's system will "simply up-link these
programs to airc::-aL:." Id.
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services. In-Flight has not offered any expla~ation or support

for t~is position.

In-Flight's proposed service is functionally an

aeronautical radio broaacast service, i.e., airline passengers

aboard aircraft will be able to listen to live conventional radio

broadcas·ts. It thus appears clear tha-t the Commission's

r2striction against pes frequencies being used for broadcasting

services would apply to In-Flight's proposed broadcast

retransmission serv~ce. This interpretation is consistent with

t~,8 COI::Errunicatic:1 l,ct' s def inition of "broadcasting, II which

e;:.?r'2.::~sly i21cludes :~adio cOl'nmunicat':.ons received by the pUblic

v:: <J. II J::-e12q stat::.ions j II i. e., ':.:1."," retransmiss ion of broadcast

s:.:at:i.on signa 1:3. ~'? / Because broadcast retransmission services

are n~t eligible to be licensed in the 900 ~rnz band as pes, In-

Flig;-.t.':;; i\pplic2.'lt.ion Has erroneously filed in ET Docket No. 92-

'l'hc fact: ·'.:.Lat :;:n-Fliqht.' s retransmission service will be
~~u::Hi Ij,,,',di::>y a 1: Llitcc1 "public", i. e., '-assengers aboard aircraft,
deus ~ot necessBrily transform the charact . of the service to a
ncn-~roa~.cast s(:rvice. The courts have previously held that non
tr.d.l t.:.ior:.al broadc.::lf; L co 'I"vices targE!b~d a narrower subscribing
l'pubL.c ll (r;uch <LS di.t'e~ .... broadcast satellite services constitute
"tJ~o::l~lC'ist.:'_ngll ,d..thi:-l the meaning of the i\ct. See National
.i\~iLgc~_ai:iorL_~[....J~r003:'::L~~ __ ~r..-s-y.:. FCC, 740 F.2d 11.90, 1120-1202
(D.C. Cir. 1984).

Even if the definitio' )f "broadctlsting" under the
Corl1rrmnications Act wc.s narrm.;ly read so as not to encompass a
ground-to-air broadcast retransmission service, by simply
retra~smitting conventional radio station signals to the flying
public, such servicE.: is sufficiently "broadcast" in character and
f~nction to fall wi~hin the scope of the services intended by the
FCC ~0 be excluded fro~ the P2S fr2~ue~cy al:ocations.
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B. Since Bro;'\clcas'l; Reltransmission servi.ces Are :Not
Eligible To Be Licensed In The 900 ITIlz PCB Band, In
Fliqhf.:'3 .m2J>lication Was ErrontS!o1.1.~1J7 Filed In ET Doc};;et
No. 92-100 And Should Hnve Been Acco~nanied By A
Pet,i tion j]'o:J:' Rulemnkinq.

Given that In-Flight's Application cannot be considered

2~ ET Docket No. 92-100, its Application can only be accepted and

considered under Section 1.402 of the Commission's Rules if it is

accoID?anied by a separate rulemaking petition seeking an

a~location of spectrum to its proposed service. In-Flight did

nec file a petitio~ for rulemaking in connec~ion with the filing

02 its )l~pplicat:ion. 'I'hus, such failure renders In-Flight's

A?plication procedurally defective under Section 1.402(c),

rc~uiring the denial of In-Flight's Petition and dismissal of its

A:::pl ication.

III. r.:l,::itl1:nrG ;"U:GUEHDO THAT BROADCM~'r RETRAllfnUSSIOl<l SERVICES ARE
GLJ:GIBLB f,;~O BE IIICENSEU 1\8 A ~Hl 0 .mrz PCS mm.v:;,~, HT-
JT ,: GU'l' J' H PJn'I'I'ICm 1mBT NIWERTIirELEBS BE DB:l:IIED BECl'~USE ITS
[.P:F'I!IC;!J~:[O::LIt3 Ii'II.,r.p m1:-"C;..::'f'"-,~f=:..·,I='c.::.:Y,---,O;:;..(~1-=rr--,,O;;..:F=-·'--=oT-=I:..:::r='IE::::.' . _

.T'.. ~~n::]U~}.::tb~~ ..;::·~_I}J.~!IH~~~]r_' s Pr!~Lere:n.r:::(0~ Request r-iilS SUb-ject To
';r:'lEf. ':!:.l\JJ~': ;,.L :l. 9!\ 2 r i 1 ir!SLJ)(i!,;\d line.

A3 prc:viously mentio.1ed, by Public Notice dated

Al)ril 30, 1992, t:hc Commission established in ET Doc}~et 92-100 a

June I, 1992 deadlin2 for the filing of all requests for

p_OI12er's prefurc~ccs for narrowband services in the 900 MHz

In both ;ts Application and Petition, In-Flight concedes

t:'.. d L :.'C ,,'aE:; sub~: it t~;lg its request i'm," a pioneer I s preference

len;, 2Lftcr 'the ~IU;:12 1, 1992 filing deadline. See Petition at 2-

3; Application at 1. In-Flight, however, asserts, with little
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support or explanation, that the April 30 Public Notice was

limited only to "certain" services and did not include In-

Flight's proposed ground-to-air broadcast retransmission service.

S?ecifically, :n-Flight claims that the Public Notice applied

only t:o requests for pioneer's preferences for "narrO','-lband mobile

d~ta and paging services" which services it asserts do not

include its proposed airline broadcast retransmission

See Petition a·t 2-3. Assuming arguendo that

ground-to-air broadcast retransmiss~on services are eligible to

be licensed in the 900 ~lz PCS bands, In-Flight's claim that its

Application was not SUbject to the June 1, 1992 filing deadline

for pioneer's preferences erroneous.

Notwithstanding In-Flight's self-serving protestations,

i~ is apparenJc ·cha .... the Com.mission's April 30, 1992 deadline for

f~l~ng pioneerrs preference requests for services proposing to

operate in the 900 MHz PCS frequency range applied to all such

services. and no':: only "certain ll types of services. In-Flight's

assertion that the Public l~otice only applied to proposals for

";:lar:::o\>:;)and dac.,:l or paging services" ana did not include its

b~oadcast retra~~s~i5sion service is unavailing. Although the

-------_._--_.-
I Ii'li-Flig:h'~: ar~!UE:s that the April 30, 1992 Public Notice

c:c;·tabli::;hed a d':;:ddl i ne for filing pioneer's preference
Cl.])P1 lci:lt.:i.. on::.; fa·:' Jincn:Towband 1'lObile data and paging services" in
ccct.:;!, i're(:\..1en,:::1 bc,:lds. It .furt~ler a,sser''cs that the
CC';·D,1d:;~;.i.on'::~ t;o".:i.ce, issued shortly af'ter "t":he deadline, proposed
tLat ~;t;cL IX.nd::; h:: ·',.i3Cd not just for" mobile data and paging
~:i::'·V.i.:.:(;:::i, bi.lt jl':·,O £01' any and all na.rro'",band mobile services,
J.JcJ..:..i,::iil"ll! Ii!-li'l_·('ht'~:; live audio :l.2\''/S, i~lfoYmation and
S::··~::L;~:.-t:l:irnnerit ;';C:}.-'\I" ie,e .. U Peti tiOl1 at 2 - 3 .
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Pl..:)l ic No·t.ice ::"':,i'erences narrmlband data and paging services in

-:::l>~ 900 l<.H;~ r~~n~~ie, Uw notice also T..akes clear that the deadline

ar:,;.)12(!d t:o all pioneer's preference requests 11relating to a

spc~cific n'[3\'1 spectrum-based service or technology" proposing to

operat.e in the 900 Imz range. In fact, applicatio~s filed in

respc~se to the Ap:il 30, 1992 deadline were not limited to

~arrmlband data and paging services, but also incl~cied, for

2xamp~e, a proposal for two-way enhanced cordless telephone

s2rvice. See Notice at ~48. Thus, the June I, 1992 deadline

an~ounced in the April 30 Public Notice encompassed all requests

for pioneer's preferences for services in the 900 MHz

Thus, assuming arg~~ndo that In-Flight's proposed

ground-to-air brcadcast retransmission service is eligible to be

J{/ In-Flight:. claims that it had Itneither actual nor
C( 3trucJcive not.i(>s:1! of the scope of the services that the
COl,~aissj.()n ,,,ould p:o;?ose to be authorized in the 900 r.1Hz banC::s.
::3~~~l Pe·ti 'cion at. :I. The scope cf the services p=oposed by the
Cc]';mission I ho\,~r'::'ver, is irrelevant because the Commission's
A:::::il 30 .. 1992 1='ubIic Notice ~f-.'re adeqt.. ~D notice of the scope of
'cl':'8 services sub:: ect: to t:he JUL~ 1 deadline for pioneer's
rn(::f:;l:'ences for" narl'cvlband services in the 900 1'1Ez frequency
b2nd. Thus, the April 30, 1992 Public Notice broadly referenced
~lJ. ~sw services pro~osed for licensing in the 900 MHz band and
p:: UVL::,E:c1 In-Fl igL":; Vi I. t:h adequate notice of the broad scope of
:3c·vi·.:;;:~: SUbjE:::ct:~.c ,.:Ie June: I, 1992 dez.dlint?~. l~hen the April 30 ,
l.; 2::,ub::':~c NoLjCi~ \ e,S ~~su.Ed, In·-?ljg::'i: had already been
",,·:hc>c:"';~;cd 'Lo prv,ii6:~ i ... ,.:> E,xpErimental servi} on frequei1cies in
~::~' _,~s "-:.'c:;;·I(lu It:: \,J'(J.;:~ . nClIJnl.,ent Up011 _Irj-F\.li~Jl1t -to }ccelJ apI)rised of
a:'~:' d'2V,::]cp:rLenL:: af lc~ct.ing this ba.nc;; on a timely basis. In any
l:!'.c;nt t tLc la·:.c:.t.~, -Fl.i<;fht vias placed on notice of the broad
scope of servicc~ ~0 be considered in ET Docket No. 92-100 was on
:.U.!U;3::- :>;. I IS'S;::" t>c date -t:ne rulem3kiJlg notic·no ~laS released.
;k,:> ::::~r(,J:"(:.:d r.o C),plc,n<:<"1.:ion for its delaying th~ filin9 of i"ts

p ·.~·"(::at.:';.o.n r::J;::' c. ill' 1)2:5 i:3 fo:::- acc,'?~')t.~n'J its l,pplication and
:;.\ t.L ,: i.uL !',cn:e -;.l:i::n . ;·/0 and one-ha:LE rJo;,"c~~5 later.



- 12 -

licensed as a 90D },:1:z PCS service, it is clear that the

Cummission'B Jun,:;. 1, 1992 deadline covered pioneer's preference

rsqu£sts fer all new services proposing to be licensed in the 900

It a130 is clear that its Public Notice provided

i3.:1eqc.,:,'t:; no'tic;~ of 1:.11e intended scope of the requests sUbject to

::,inoO; In-Fl.i(;;ht did not fil(~ its Application until

CctctGr 30, 199;', almost five months late, its Petition must be

dcmied and its J\.pplication dismissed as untimely filed.

B. No-I,Dtji tlI~!l'!:e Basis I~)::i::;ts For w~ivinq The June l
:E'iliu!I..JQ.Q;tdl ine.

In-Flight's Petition requests that the Commission waive

the June 1 pioneer's preference filing deadline and accept 1n-

Flig~li::'s late-filed Application. See ?etition at 7. In

considering whether to grant In-Flight's waiver request, the

Commission must consider the severe disruption to its processes

that acceptance of the Application at this late date is certain

to cause. Firs·t, the Commission has already issued a notice of

proposed rulemaking in ET Docket No. 92-100 and, in its Notice,

the COTIL.llission has tentatively awarded a single pio~ .. .,;;:er' s

prefe~ence to Mobile Telecommunication Technologies Corporation

("T·lTTC iI
). See :'Iotice at ~~149-151.

Acceptance of In-Flight's Application at this stage in

t;~l(;~ procE!eding \·.'Ould require the Commission's adoption of special

procedures (i) to accorr~odate pUblic comment on In-Flight's

Application, (ii) to provide the opportunity for other parties to

flie pioneer's preference requests for similar services, and
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(l.ii) to alloT

",,- t.he Commission to consider and prepare a tentative

decision regarding such requests. such procedures would result

i~ t~a expenditure of additional resources and cause severe

administrative inconvenience and delays. Most importantly, such

delays would be grossly unfair to the parties that filed timely

pioneer r 3 p:::-efe:ccnc';;: requests in this proceeding. 15/

In-Fl~!ht l1as not presented the cOIT_pelling pUblic

i~t2rcst cCilsijs=ations that are necessary to justify the grant

o Cl \JeU.ver. Accordingly, In-Flight's Petition must be denied

IV. ;~c~'T-Eh!£:0I~(~~.~~!:..J!,~:,.?,~!~~.m!EN'I1 JR~.rJ.lJ1Dr:NG C'J.tI.\IRCOll'!3 EXPERIHE!TTAL
;:,ICEmH: ;1\ RJ'I,:I:CJ\'.rJ:ON IS P~'\TENTLY F1\I,8B

In the event that the Comwission disagrees with

Claircom and decides to accept In-Flight's Application and

solici'c comments on the Application, Claircom intends to file

cOlmr.ents opposing In-Flight' s preference request and is reserving

tne :~ight herein to address the merits of In-Flight's pioneer's

p:ceference. Claircom nevertheless believes it appropriate to

clear the record ar.j respond briefly to In-Flight's reckless and

inaccurate claiili that Claircom's experimental license application

"?lagiarized" froe In-Plight's earlier filed Experimental License

:5/ To the exti;C... .:.: that the CO!fu'11ission determined that it vias
necessary to revisit its tentative pioneer's preference award to
MTTC in orde~ to consider In-Flight's Application, principles of
ad~inistrative finality and general principles of equity could be
cO:TtprOlt:ised.
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}"pplication and Petition for RU::'emaking. "16/ Application at

In-Flight's self-serving and gratuit~us statement is

p~~ently false, and represents nothing more than a clumsy and

transpa~ent att~Apt to preempt the future filing of a competing

n:.:gv.cc:>t. for a .p~.one,,::r' s preference by Clair-com.

The C':':l~CE:.qt of providing live broadcast reception to

ajrL:'ne paSL:5C::1QC.C::;; .is not novel or innovativo. 17/ Nor is the

concept of prov~diny such ground-to-air communications via a

m~trix of ground st2tions deployed nationwide novel or

Thu3, the fact that Claircom also proposed a ground-

·tu-a~·.:: i:;~1te::-'~~ai;'!::::cnt service does not provide a legitimate basis

E I8ea:..1::,(:::' C~,::.ircom end I:-.-21ight both propose to develop

alld test ground-to-air broa~cast retransmission services, it is

JlDC sllrprisini) t~bcd::. there a:::'8 superficial similarities between

1..~U Clai:ccomEi}ed an expE:rimental license application on April
10, 1992, rc uesting au~hority to provide a ground-to-air video
a::-:d audio broadcast r(~transmission service. See File No. 3071
~SX-PLr-90 (ViClaircom l\pplication"). The Commission issued to
Clairco~ an experimental license in August 17, 1992.

17/ Indeed, In-FIight's Experimental License Application file
contains a letter fron lunerican l-l.irlines ";::'0 the FCC in support of
In-Flight's experimental license application that states "[fJor
several years we have wanted to provide live radio capabilities
on our ~ _rcraft." Letter from Avery Coryell to Bob Ungar, dated
January 3l, 1992 .

•. Q IS' . 1 1 • th t f b d .t- t ..~ ~ffil~ar~Yf Slnee .e concep c a roa cas~ re ranSIDlSSlon
serv~ce is hardly novel or innovative, the fact that Claircom
filed i~s experimental application subsequent to the filing of
~n-Flight's application can not support In-Flight's plagiarism
__ legation or be a basis for demonstrating that In-Flight's
r):.::·opo~:;a: is I~ in:'10\J2.. t.i \'e:1 and Claircom I s is no·t.
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t~e two experimental license application proposals. Such

supe~ficial sinilarities, however, believe the reality that the

bJO proposals ,..ere :"arkedly different.

First, vlhereas In-Flight originally proposed purely

'Ianalog" transmissions, Claircom proposed to test both analog and

d~gita: transmission techniques for providing its experimental

s:.."ound-to-air services.19/ Clalrcom Application, Exhibit 2

Second, only Claircon proposed to conduct experiments in

the ground-to-a ir L."ansmission of vi deo program.'11ing.

'1'~1ird J tLI~two proposals re::~uestcd different bandwidths

and different frequancies. Claircom sought authorization for 250

in ·the 9 a1. :5 (; oto 901. 7571Hz band; on the other hand, 1n-

Flig~:t's request sought experimental auth0rization for 500 kHz in

budl 'I:h,;; 9Gl-SOl H::rU: and ,::;>40-941 .r-mz bands. Fourth, where

:~aircon proposed five channels of service; In-Flight proposed

ni.Dc ctlannE.ls. In a.ddition, in dE:IllOnstrating the need for their

~CS~8ctive propo3cJ broadcast retransmission services, Claircom

and :::l-Flight ::eL.ed on different fJarket data.

Thus r ·:::.he:C8 is lit.tle doubt that Claircom and In-Flight

9ro~osed in the~r respective experime~tal license applications to

provide experimental ground-to-air broadcast retransmission

services that were vastly different not only in the nature of the

19/ In i-ts Experilnental License Application, In-Flight proposed
single sideband emissions, which of course are analog operations.
See E:<perimental License Applica:tion, Exhibit 1. It appears that
In-Flight proposed a digital system only after Claircom filed its
application in which it proposed to test both analog and digital
0l?e::-atiOl1.s.
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service proposed, but also in significant technical respects.

Given these fundamen~al differences, it is obvious that there is

no legitimate basis for In-Flight's allegation that Claircom

plagiarized its earlier filed pleadings.

IV. COnCLUSIOn

For the reasons set forth herein, Claircom urges the

COIru'Tlission to deny In-Flight's Petition for Acceptance of

,,'ipplication or llule: ~~aiver and to dismiss its Application for

Pioneer' s Prefel~ence to Operate a Live Audio Ne\ols, Information,

and Entertainnv~ni: Service for Airline I,)assengers on the 901-902

and 940-941 111:z Bands.

Respectfully SUbmitted,

CLAIRCm1 CO~J,1UNICATIONS GROUP, L. P.

By:

Akin, Gump, strauss, Hauer & Feld, L.L.P.
J ? 3 3 liew Hampshire Avenue, N. ~l.
SuitE; 400
Washington, D.C. 20036

Its l:.,ttorneys

C,}'tElC:,: February ~:, =.993
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