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SUMMARY

In-Flight Phone Corporation ("In-Flight") has filed an
untimely request for a Pioneer’s Preference Application for a license
in the 900 MHz Personal Communications Service ("PCS") to provide a
commercial ground-to-air audio broadcast retransmission service
("Application"). In-Flight’s Application was filed long after the
June 1, 1992 deadline for the filing of Pioneer’s Preferences for
services proposing to operate in the 900 MHz PCS bands. In-Flight’s
Petition which requests the Commission to accept its late filed
Application should be denied, and the Application should be returned
as being procedurally defective.

In-Flight’s proposed service will simply retransmit several
channels of live over-the-air radio programming to aircraft and
therefore is functionally an aeronautical radio broadcast service,
which service constitutes a "broadcast" service that the Commission
has clearly indicated will be ineligible to be licensed as a 900 MHz
PCS service. Since In-Flight’s proposed broadcast retransmission
service is not eligible to be licensed in the 900 MHz PCS frequencies,
its Pioneer’s Preference Application was erroneously filed in ET
Docket No. 92-100. Rather, In-Flight was required to file a separate
rulemaking petition with its Application seeking an allocation of
spectrum to its proposed service. In-Flight’s failure to file the
required rulemaking petition renders its Application procedurally
defective requiring the denial of its Petition and dismissal of its

Application.



Even assuming arguendo that In-Flight’s proposed ground-to-
¢zir broadcast retransmission service is eligible to be licensed as a
900 MHz PCS service, In-Flight’s Petition must nevertheless be denied
because its application was filed grossly out of time. Contrary to
In~-Flight’s claims, the Commission established in ET Docket No. 92-100
a June 1, 1992 deadline for the filing of all requests for pioneer’s
preferences in the 900 MHz range. Since In-Flight did not file its
application until almost five months after the deadline for filing
pioneer’s preference requests in the 900 MHz band, its Petition must
be denied and its Application dismissed as untimely filed.

In its Application, In-Flight makes the false claim that
Claircom Communication Group, L.P. (“Claircom") in its experimental
license application for a ground-to-air broadcast retransmission
service "plagiarized" from In-Flight’s earlier filed application. An
even cursory comparison of the two experimental license applications,
however, shows that the two proposals were markedly different. For
example, whereas In-Flight originally proposed purely analog
transmissions, Claircom proposed to test both analog and digital
transmission technigques. In addition, only Claircom proposed to
conduct experiments of the ground-to-air transmission of video
programming. It is thus apparent that In-Flight’s self-serving and

gratuitous statement is patently false.
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RECEIVED
Before the FEB - 3 1993

FEDERAL COMMUNICATIONS COMMISSION o,
Washington, D.C. 20554 A COMMUNCATIONS

OFFICE e THE SECRE‘; AC;‘\:”SS]W

In the Matter of

Petition by In-Flight Phone Corp. ET Docket No. 92-100
for Acceptance of Application Or,
Alt rnatively, Waiver of Section
1.402(c) of the Rules To "ermit
Consideration of an Application
for Pioneer’s Preference for
Airline Audio Service in the

900 MHz Band

TO: The Commission

OPPOSITION TO PETITION FOR ACCEPTANCE
OF APPLICATION OR RULE WAIVER AND
LIMITED OPPOSITION TO APPLICATION

FOR PIONEER'’S PREFERENCE

Claircom Communications Group, L.P. ("Claircom")1l/,
by its attorneys, hereby opposes the Petition for Acceptance of
Application or Rule Waiver ("Petition") filed by In-Flight Phone
Corporation ("In-Flight") on October 30, 1992 in the above-
captioned matter.2/ In addition, Claircom opposes on
procedural grounds In-Flight’s related Application for Pioneer’s

Preference to Operate a Live Audio News, Information, and

1/ Claircom is one of six permittees authorized to provide
commercial 800 MHz air-to-ground radio telephone service on a
nationwide basis. Claircom holds an experimental authorization
to develop and test a ground-to-air video and audio service. See
infra at 15.

2/ ET Docket No. 92-100 encompasses proposals for narrowband
cdata or paging services in the 900 MHz range and was combined
with GEN Docket No. 90-314, the Commission’s proceeding involving
personal communications services in the 2 GHz band. See Amendment
of the Commissicn’s Rules to Establish New Personal
Communications Services, Notice of Proposed Rule Making and
Tentative Decisicn, 7 FCC Rcd 5676 (FCC 92-333) (1992)

("Notice").




Entertainment Service for Airline Passengers on the 901-902 and
940~941 MHz Bands, also filed on October 30, 1992
("Application").3/ For the reasons set forth below, In-
Flight’s Petition should be denied and its Application returned

as procedurally defective.4/

I. INTRODUCTIOCN

On October 30, 1992, In-Flight filed its Application
seeking a pioneer’s preference for a license to operate in the
Commission’s newly proposed 900 MHz Personal Communications

Service (“PCS"). Application at 1. Recognizing that the FCC

3/ Claircom is reserving its comments regarding the substantive
merits of In-Flight’s Application until, and if, the Federal
Communications Commission ("Commission" or "FCC") accepts the
Application and issues a public notice requesting comment
thereon.

4/ The Commission’s rules provide for the filing of comments on
In-Flight’s Application within 30 days following the issuance of
an FCC public notice of the filing of the Application. See 47
C.F.R. §1.402 (1991). The Commission, however, has yet to issue
a public notice requesting such comments. The public interest,
however, can be best served by the Commission’s consideration of
the threshold issue of whether In-Flight’s Application should be
accepted before Commission resources are expended to request
comments on the Rpplication and evaluate the merits of the
procedurally defective Application. The filing of an opposition
to In-Flight’s Petition appears to be governed by Section
1.45(a), the Commission’s general provision regarding the filing
of oppositions. See 47 C.F.R. Section 1.45(a). Although Section
1.45(a) provides that oppositions shall be filed within 10 days
after the original pleading is filed, In-Flight’s Petition and
related Application were not served on Claircom. To the extent
required, Claircom respectfully requests the Commission to waive
Section 1.45(a) of its rules and to accept the instant
Upposition. Acceptance of Claircom’s Opposition will aid the
Commission in making the threshold determination of whether In-
Filight’s filing of its Application was procedurally defective and
will not harm In-Flight since its Application has yet to be
placed on public notice for comments.



earlier this year established a June 1, 1992 deadline for filing
pioneer’s preference requests for services in the affected 900
MHz frequencies3/, In-Fli;ht also submitted its Petition in
which it asserts that the June 1, 1992 deadline did not apply to
the filing of its Application. In the alternative, In-Flight’s
Petition requests that the Commission waive the June 1 deadline
and accept In-Flight’s late-filed Application. Petition at-6-10.
In-Flight’s Application and Petition were filed in
connection with an experimental license issued by the FCC to In-
Flight in February 1992 authorizing In-Flight to provide a
ground-to-air broadcast retransmission service on an experimental
basis.6/ At the time it filed its Experimental License
Application, In-Flight also filed a Petition for Rulemaking
requesting the Commission to initiate a rulemaking proceeding to
allocate spectrum in the 900 MHz band to its proposed live news,
weather, and sports broadcast audio retransmission service
("Petition for Rulemaking"). The Commission, however, denied In-

Flight’s Petition for Rulemaking.?7/

5/ See Public Notice (22922), released April 30, 1992.

&/ See FCC Form 442 Application, FCC File No. 2234-EX-PL-91,
filed September 10, 1991 ("Experimental License Application").
In-Flight proposed to provide airline passengers an audio
information and entertainment service consisting of 12 channels
of retransmitted broadcast programming.

2/ By letter dated October 1, 1991, the F7C denied the Petition
for Rulemaking without prejudice to refiling because In-Flight
had not explained how the proposed service could coexist with
Navy shipboard radars which operate between 850-942 MHz; the FCC

stated that in the absence of a showing to the contrary, it is
(continued...)



In-Flight’s Application seeks a pioneer’s preference
for a 900 MHz PCS5 license to provide a commercial ground-to-air
audio broadcast retransmission service. In-Flight’s Petition
asserts that it would be "unlawful" for the Commission not to
accept its Application because Section 1.402(c) of the
Commission’s Rules requires it "to accept an application seeking
a pioneer’s preference for a pa.ticular service as long as the
application is filed before any filing deadline which the FCC has
set for applications relating to such services." Petition at 6.
In-Flight claims that the Commission’s June 1, 1992 deadline for
pioneer’s preference requests for PCS services proposing to
operate in the 900 MHz PCS bands only applied to "certain" types
of services, which services did not include its proposed airline
broadcast retransmission service. See Petition at 1, 6-7.

As more fully set forth below, the Commission did not
intend for a ground-to-air broadcast retransmission service to be
licensed as a 900 MHz PCS service. Since its broadcast
retransmission service cannot be licensed as a 900 MHz PCS
service, In-Flicht’s request for a pioneer’s preference was
erroneously filed in ET Docket No. 92-100. Instead, In-Flight

should have submitted with its Application a separate petition

7/ (...continued)

concerned that these government radars might cause harmful
interference to airborne receivers used in connection with the
proposed broadcast retransmission service or that ground stations
in the broadcast retransmission service might cause harmful
interference to the radars, or both. Although In-Flight was able
to resolve NTIA’s concerns, In-Flight never refiled a petition
for rulemaking.



for rulzmaking reguesting the Commission to initiate a rulemaking

procecding Lo allocate spectrum for ground-to-air kroadcast
rotransalssion services. In-Tlight’s failure to f£ile the

regulred petitic.. for rulemaking renders its Application
proceduraily delcctive and requires itz dismissal.
SELGUND=-T0=-nIR BRCOADTAET AXTRANSMISSION SERVICE

2L TO BE LICEMSED A3 A €00 MHZ PC8 SBERVICE AND
alPPLICATION WAS WRCHGLY FILED I DT DOCKRET

THRIRE Imﬁ

n oty &y
0. Sae-1n

Sectlicn 2.402(a) authorizes the £iling of requests for
picneer’s preferznces in two situaticons. Tirst, a petiticner may
submit a separcts reguest that it be awarded a pioneer’s
preference in connection with the filing of a petition for rule
nmaking that "seeks an allocation of spectrum for a new
service ...". 47 C.F.R. § 1.402(a). Alternatively, wnere the
FCZ intends to initlate a rule making nroceeding to autherize a
new spectrun-based service or technoleogy, the Commission may
arnounce a specific deadline for filing pioneer’s preference

eguestas. See 47 C.I.R. §1.402(c). In the latter case, the

applicant need not file a rule making petition but only a
preference reguest. See 47 C.F.R. €1.402{a).8/
As set for'm below, In-Flight’s proposed ground-te-air

Droadeast retransmission service does not fai. within the scope

pplicent that believes that it <an implement a new
QMPVACu without a rule change may request a walver
to permit it to file a pioneer’s prefarernce
thout leing a petition focr rule making. See 47 C.F.R.




of ET Docket No. 92-100, and a petition for rulemaking was not
filed with In-¥light’s Application. 1In-Flight’s Application

chnerefore is procedurally defective and nust be dismissed.

g Srewnd-Toohin Dreoadeast Retrarcnizsion Services Are
cuts Scope Of ET Dogket Mo, 928-10G.

In-Fiight's Petition and Application fail to make any
attempt to show thai a ground-tou-air broadcast retransmission
scervice is eligible to be licensed as a 900 Mz PCS service.9/
Tn=Flight assuass that ' s experimental service is eligible to be
licensed as & 200 MHz PCS service since it is authorized to
wirovide its exparimental ground-to-air broadcast retransmission
service in a porvion of the 900 MHz freguency band that is being
ailocated to PCi in LT Docket No. 92-100. See Application at
5~3. In its PCS rulemaking deliberaticns, however, the
Commission expressly determined that broadcasting services would
not be authorized on PCS f.equencies. It appears clear that In-
Flight’s p..opocsed broadcast retransmission service constitutes
such a prohibited "broadcast" service and, accordingly, cannot be
licensed as a 900 Mz PCS service.

In its Notice, the Commission proposed that PCS

.

services be defin=d as:

S/ Although In-Flight’s Experimental License Application and
related filings refer to its experimental service as a "broadcast
retransmission® service, all references to "broadcast" have been
Aropped from its Appllcat‘on and Petiticn and its experimental
service has been re-characterized as a "live alrline audio
service® in an apparent attempt to discuise its "broadcast"
nature. Indeed, the experimental license issued by the FCC to
Iin-Flight also describes the experimental service as a "breadcast
retransnission service.®



[&] familv ol aobile or portable radio

communications services which could provide

services to individuals and business, and be

integrated with a variety of competing

networks.

Notice at T29. INotwithstanding this broad proposed definition of
PI3 zservices, however, the Commission expressly proposed that
v:sectrua allocated for PCS not be used for broadcasting service®
gz defined in the Communications Act of 1934, as amended (the
wrethy . 3. at 30 {footncte omitted).10/

According to materials submitted by In-Flight in
cennection with ilts Experimental License Application, its ground-
to=alr broadcast retransmission service will retransmit several
channels of "liwve" programming to aircraft "relying sclely on
plregrans that are currently being offered cn various broadcast
staticms throuyhout the country."ii;/ In other wcrds, In-
Filent’s broadcest retransmission service will simply retransmit
o alrereft live grogramming broadcast by conventional broadcast
radio steticns. It is apparently In-Flight’s position that such
2 retransmission service would not constitute a "broadcasting

service® as that term was used by the Commission when it proposed

restricting PCS spectrum to non-broadcast communications

10/ "Broadcasting" is defined by the Act to mean '"the
dissemination of radio communications intended to be received by
the public, cdirectly or by the intermediary of relay stations."
47 U.S.C. §153{c).

12/ ee Letter from William J. Gordon to Robert Ungar, dated
February 6, 1992. In-Flight’s svstem will "simply up-link these
programs to aircrafc." Id.



services. In-Flight has not offered any explianation or support

3

for thls position.
In~-Flight’s proposed service is functicnally an
agronautical radic broaucast service, i.e., airline passengers

aboard aircraft will be able to listen to live conventional radio

o
o

roadcasts. £ thus appears clear that the Commission’s

H
[

v

4
o

:striction against PCS frequencies being used for broadcasting

ervices would apply to In-Flight’s proposed broadcast

0

retransmission service. This interpretation is consistent with
the Communication 2ot’s definition of “broadcecasting,™ which

receg

W

the public

(')
o
o
o)
o

erpressly includes radio communicatlon
via Yreluy stations, ™ i.e., the retransmission of broadcast

station signals. 2/ DBecause broadcast retransmission services
are not oligible to be licensed in the 90¢ MHz band as PCS, In-

Fligit’s Applicaticon vas erroneously filed in ET Docket No. 92-

100 and should e disnlssed.

p The fact “lat In-Flight’s retransmission service will be
received by a ;Lﬂlttﬂ "public", i.e., -~assengers aboard aircraft,
does rot necesserily transform the charact - of the service to a
ncen-sroeacceast mL]@lCO. The courts have previously held that non-
craditioral broadcast <crvices targeted a narrower subscribing
"oubkllic”" (such as direcce broadcast cateilite services constitute
"Zrroadcasting within the meaning of the Act. See Naticonal
&cqc:iallon of hroadza ars v, FCC, 740 F.2d 11906, 1120-1202

C.C. Cir. 1984).

Even if the definiticr »f "proadcasting" under the
Communications Act was narrowly read so as not to encompass a
ground-to-air broadcast retransmission service, by simply
retransmitiing convmwt onal radio station signals to the flying
public, such servi ig sufficiently "Lroadcast" in character and
function to fall within the scope of the services intended by the

T o

PCC o be exciuded froa the PCS fraguency allocations.

g
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3 fince Broadeast Redransmission Serviczs fre MNot
Eligible To B2 Licensed In The 900 Mz PCE Band, In-
Flight’s applicaticn Was Erroneoungly Filed In ET Docket
Mo. 92-100 And Sheuld Have EBoen 2ccomnanied By A
Petition For Rulemoking.

Given that In-Flight’s Applicaticn cannot be considered
in ET Docket No. 92-100, its Application can only be accepted and
considered under Section 1.402 of the Commission’s Rules if it is
sanied by a separate rulemaking petition seeking an
a.location of spectrum to its proposed service. In-Flight did
nce file a petition for rulemaking in connection with the filing
ol its 2pplicaticn. Thus, such failure renders In-Flight’s

oplication procedurally defective under Section 1.402{c),

ot

R

reguliring the denial of In-Flight’s Petition and dismissal of its

CJ

IIZ. DOSUNING ALGUENDO THAT BROADCALST RETRAMEMISSION SERVICES ARE
DLYGIBLE WM BR LICEUSED A8 D 900 HHZ PCE 8BRVI 7, I~
O GRTOS PRTITION NUST NEVERTHELEZSS EX DEMNIED BECAUSE ITS3
LRELICHATION X8 FILED GROSSLY oUT GF TIME

- Bloneery’s Preference Recuest Tas Subject To
Te 32902 Tiling Deadling.

As previcusly mentioned, by Public Notice dated
April 30, 1992, tLhe Commission established in ET Docket 92-100 a
June 1, 199z deadline for the filing of all requests for
peonicer’s prefeyerces for narrowband services in the S00 MHz
rénge,  In both its Applicaticn and Petition, In-Flight concedes
thabt Lt was subnitting its request for a ploneer’s preference
locng after the June 1, 1992 filing deadline. See Petition at 2-

3, Application &t 1. In-Flight, however, asserts, with little
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uppcrt or explanation, that the April 30 Public Notice was
limited only to "certain®" services and did not include In-
iight’s propesed grouné-to—-air broadcast retransmission service.

Swecifically, In-Flight claims that the Public Notice applied

o

onily Lo requests for pioneer’s preferences for “narrowband mobile
dazta and paging services" which services it asserts do not
include its proposed airline broadcast retransmission

service.l12 Seg Petition at 2-3. Assuming arguendo that

ground-to-air broadcast retransmission services are eligible to
e licensed in the 900 MHz PCS ban Iin-Flight’s claim that its

Application was noct subject to the June 1, 1992 filing deadline

Notwithstanding In-Flight‘s self-serving protestations,
it is apparent thac the Commission’s April 30, 1992 deadline for
filing pioneer’s preference reguests for services proposing to
cperate in the 900 !MHz PCS frequency range appliied to all such
scrvices and not only "certain" types of services. In-Flight’s
assertion that the Public Nctice only applied to proposals for
“rnarrowoand data or paging services" ana did not include its

kiroaccast relvausmission service is unavailing. Although the

i/ In-Flight argues that the April 30, 1992 Public Notice
ztablished a deadline for filing pioneer’s preference
lications £or Y"narrowband mobile data and paging services" in
' ier bends. It further asserts that the
issued shortly after the deadline, proposed
ized not Jjust for mobile data and paging
or any and all narrowband mobile services,

nf<
hends
but aao

ST
Ti=Fl.chtrs live audio news, information and
Codhment seyrvice.®  pPetition at 2-3.



otice raferences narrowband data and paging services in
e 900 MMz range, the notice also makes clear that the deadline
arnliced to all ploneer’s preference requests "relating to a

ecific new spectrum-based service or technology"™ proposing to

o

act, applications filed in

O
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o
o
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®
[te]
Q
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2
3
k
£
o
Q
(0]
4
s}
Fh
o

respense o the April 30, 1992 deadline were not limited to
raerrouband data and paging services, but also inciuded, for
cwample, a proposal for two-way enhanced cordless telephone
service. See Netice at §48. Thus, the June 1, 1992 deadline

announced in the april 0 Public Notice encompassed all requests

n the $00 MHz

e

for ploneer’s preferences for services

Thus, assuming argucndo that In-Flight’s proposed

ground-to-zlr brcadcast retransnission service is eligible to be

14/ In-Fiicght c¢laims that it had "neither actual nor
cr “structive aotice” of the scope of the services that the
ann would propose to be authorized in the 900 MHz bands.
tion at 3. The scope c¢f the services proposed by the
n, howaever, 1z irrelevant because the Commission’s
ipiic Notice -2 adegi. .e notice of the scope of

. to the Juie 1 deadline for pioneer’s
roewband services in the 900 MHz freguency
uhri‘ 30, 1992 Publlic Notice broadly referenced
roposed for licensing n the 900 MHz band and
vith adequate notice of the broad scope of
wie June 1, 1992 dezdline. When the April 30,
Cloe vas P rsued ~7ligat had already been
PUOVIGE Los axppr ‘mental servi 2 on freguencies in
sand. It was ncumbent upon Ir- Flight to kcep apprised of
v odevelepnents afiecting this band cn a timely basis. In any
wveut, the latect Ti-Flight was placed on notice of the broad
scope of servicos to be considered in ET Docket No. 92-100 was on

b , the date the rulemaking noticr was rclea ed. It
afe) ny,unu_Lon for ita delaving the £iling of its
o basis for accentiny its Application and
“wo and one~half nonths later.

Conanlss

1Ggo



licensed as a 902 ¥llz PCS service, it is clear that the
Commission’s June 1, 1992 deadline covered pioneer’s preference
reguests for all new services proposing to be licensed in the 900
iz rend. It also is clear that its Public Notice provided
adecuotes notice of the intended scope of the requests subject to
tha dead. .ne Since In-Flicht did not file its Application until
coteker 30, 199:, ainmost five months late, its Petition must be
cenied and its application dismissed as untimely filed.

3. Me Logitinate Basis Dxicts For Veoiving The June 3
Filing Deadlire.

In-Flight’s Petition requests that the Commission waive
the June 1 picneer’s preference filing deadline and accept In-
Flight’s late-Ziled Application. Sce Petition at 7. In
considering whether to grant In-Flight’s waiver reguest, the
Commission must consider the severe disruption to its processes
that acceptance of the Application at this late date is certain
to cause. First, the Comnission has already issued a notice of
proposed rulemaking in ET Dccket No. 92-100 and, in its Notice,
the Commission has tentatively awarded a single pioi.cer’s
preference to Mokile Telecommunication Technologies Corporation

("HTTC") . See Notice at €9149-151.

Acceprtance of In-Flight’s Application at this stage in
the proceeding would require the Commission’s adoption cof special
procedures (i) to accommodate public comment on In-Flight’s
Applicacion, (il) to provide the opportunity for other parties to

file pioneer’s preference requests for similar services, and
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(1ii) to allow the Commission to consider and prepare a tentative
decision regarding such requests. Such procedures would result
in the eupenditure of additional resources and cause severe
administrative inconvenience and delays. Most importantly, such
Celays would be yrossly unfair to the parties that filed timely
nicneer’s preference requests in this proceeding.l15/

In~-Fliryht has not presented the corpelliing public
irterest censidorations that are rnecessary to justify the grant

ol @ walver., Acgcordingly, In-Flicht’s Petition must be denied

-y T @ s T : O T T o 3 o~ 5]
&l 1Uus Apglicalblcen dismlissed.

DMENT EREGHRRDING CLAIRCCII’S EXPLRINEXNTAL

V.  EI-PRIGETTD STATE

PLICHTION 15 PATENTLY FALSD

e ™

LICEUSE

In the event that the Commission disagrees with
Claircom and decides to accept In-Fiight’s Application and
solicit commerts on the Application, Claircom intends to file
comments opposing In-Flight’s preference request and is reserving
the right herein to address the merits of In-Flight’s pioneer’s
preference. Claircom nevertheless believes it appropriate to
clear the record and respond briefly to In-Flight’s reckless and
inaccurate claixm that Claircom’s experimental license appliication

"nlagiarized" from In~Flight’s earlier filed Experimental License

25/ To the extc..c that the Commission determined that it was
necessary to revisit its tentative pioneer’s preference award to
MPTC in order to consider In-Flight’s Application, principles of
adalnistrative finality and general principles of equity could be
coapromised.



2nplication and Petition for Rulemaking."l:f Application at

10. In-Flight’s self-serving and gratuitous statement is
potently false, and represents rnothing more than a clumsy and
trangparent attenst to preempt the future filing of a ccmpeting
roeguest for @ ploneer’s preference by Claircom.

The cuncert of providing live broadcast reception to
airline passengers s not novel or innovative.l7/ Nor is the
concept of prov.ding such cround-to-air communications via a
metriz of cround stations deployed nationwide novel or
Ihus, the fact that Clailrcom a&lso proposed a ground-
ctainsent service does not provide a legitimate basis

Lo support In-Flichi’s plagiarism allegation.’g,

*s1

light both propose to develop

[N
i)

C e - e T
Bazcoaaszae Claircon and In-

.)

and test ground-to-air broadcast retransmission services, it 1is

not surprising Lhat there are superficial similarities between

is/ Claircor filed an expcrlnenual license application on April
10, 1992, re¢ uesting authority to provide a greounéd-to-air video
and audio broadcast retransmission service. Sge File No. 3071~

ZX-PL-90 (""Clairconr Application"). The Commission issued to
Claircom an experimental license in August 17, 1929%2.
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, In-Flight’s Experimental ILicense Application file
!etter f om American Airlines Lo the FCC in support of
» ntal license application that states "[fjor
several vears we uave wanted to provide live radio cepabilities
noour o .reraft.® etter from Avery Coryell to Bob Ungar, dated

January 31, 1£%2.

-
]
Q
®
®

b 0

[0}
H
"
(-v

Laf Si“iéarly, S

s
cervice is harcly Ti

nce the concept cf a broadcast retrancmission
el or innovative, the fact that Claircom

filed its experimentazl application subsequent to the ;¢l¢ng of
"n=-TFiicnt’s application can not support In-Flight’s pldglarl S
—-iegaticn or be a basis for aenonstrating that In-Flight’s

proposal is Yinnoveltive®™ and Claircom’s is not.



the two experimental license application propcsals. Such
superficial similarities, however, believe the reality that the
two proposals were markedly different.

First, whereas In-Flight originally proposed purely
"analog® transmissions, Claircom proposed to test both analog and
digital transmission technigques for providing its experimental
ground-to~air services.i9/ Claircom application, Exhibit

2. Second, only Claircon proposed to conduct experiments in

o)
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e ground-to-air transmission of video programming.

Taird, ti.e two proposals recuested different bandwidths
and different freguancies. Claircom sought authorization for 250
ilz in the 901.3500 to 901.75 MHz bhand; on the other hand, In-—

t’s regquest socught experimental authorization for 500 kHz in

Flight's
boch the 9C1-201 Iz and v4930-941 MHz bands. Fourth, where

Claircon proposad five chennels of service; In-Flight proposed
niné channels. In addition, in demonstrating the need for their
respective proposed broadcast retransmission services, Claircom
and In=-Flight relied on different market data.

Thus, thera is little doubt that Claircom and In-Flight
oropased in thenr respective ewperimental license applications to
provide experimental yround-to-air broadcast retransmission

services that were vastly different not only in the nature of the

19/ In its Experimental License Application, In-Flight proposed
single sideband emissions, which of course are analog operations.
See Experimental License Application, Exhibit 1. It appears that
In~-Flight proposed a digital system only after Claircom filed its
applicgtion in which it propecsed to test both analog and digital

operations.
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service propcsed, but also in significant technical respects.
Given these fundamental differences, it is obvicus that there is
ne legitimate beasis for In-Flight’s allegation that Claircom

svlagiarized its earlier filed pleadings.

i¥. QLONCLUSICH

For the reasons set forth herein, Claircom urges the
Commission to deny In-Flight’s Petition for Acceptance of
Application or Rule Waiver and to dismiss its Application for
Pioneer’s Preference to Operate a Live Audic News, Information,
and Entertainment Service for BAirline Passengers on the 901-~902
ana 940-941 MHz Bands.

Respectfully Submitted,
CLAIRCOM COMMUNICATIONS GROUP, L. P.

By: ///j S /../M;

<1
Tom W. Davidson
Paul S. Pien

Akin, Gump, Strauss, Hauer & Feld, L.L.P.
37233 New Hampshire Avenue, N.W.

Suite 400

Washington, D.C. 20036

Its 2Zttorneys

Dated: Pebruary 2, 1993



Dana $. CGregory, hereby certify that a copy of
tae foregoing mUHOOwlLlOH to Petition for Acceptance of
Arplication or Xuile Waiver and Limited Ovposition to Aprplication
for Ploneer’s Preference” ras been sent via first class mail to

the Zolilowing o this 2rd day of February, 1393:

2. William Henry

Rocdrnzay L. Joyce

Gimsburg, Feldman and Bress
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Thomas A. Stroup

Yark G~iden

TELOCALUR

1019 19th Street, N.W.
Suite 110¢

Washington, D.C. 2003¢
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