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REPLY OF IN-FLIGHT PHONE CORPORATION
TO OPPOSITION OF TELOCATOR

In-Flight hereby replies to Telocator's proposal of yesterday

that the FCC dismiss In-Flight's pending request for a pioneer's

preference in the licensing of 900 MHz PCS services on grounds that

the service which In-Flight proposes is not PCS under the

Commission's proposed definition. Instead, Telocator asserts that

In-Flight's proposed service is "broadcasting" as defined by

section 3(0) of the Communications Act, and it notes that the FCC

has stated its intention to exclude all such "broadcasting"

services from the definition of PCS. 1/

Telocator's allegation that In-Flight's proposed service is

"broadcasting" as defined in section 3 (0) of the Communications Act

is patently false. The FCC has stated its intention to define any

communications service as PCS which meets two criteria. First, the

service must be designed to "meet communications requirements of

1/ Formal Opp. of Telocator (Dec. 21,



people (while ~ney are]
')1

on the move. 11;0 Second, the service can

08 iI C':lny] type [J 0:: voice or data II offer.ing}/ except IIbroadcasting"

as tr..a t ·term l'dE~fined at section 3 (0) of the COITununications

The multi-channel live audio service for airline

passengers for which In-Flight requests a pioneer's preference

plainly is PCS under the FCC's definition. First, the service

clearly is a mobile offering since people can receive it o':"',ly when

they are in flight and thus lion +-, 11 51
,-~1e move. - In addition( the

sarvice is not IIbroadcasti:1g ll
• The FCC has held that a

communications service is not broadcasting within the me~ning of

section 3(0) of the Communications Act if it can be received only

with special reception equipment or if it is provided pursuant to

a private contractual relationship, and the courts have upheld this

1 • 6/rU-L.lng.- Airlines and their passengers will be able to receive

In-Flight's service only with a special receiver and antenna in the

a :Lrcraft I and \:he service will be available only pursuant to

Notice of Prop. RUlemaking( GEN. Dkt. No. 90-314( FCC 92­
at ~30 (reI. Aug. 14, 1992).

~/

i !
:!-I

10.. at. l\pp. A, Sec. 99.5 of the pes rules as proposed.

1:1. at 'TI J G and ~I3 0 n. 23 .

Indeed, the FCC already has held that a communications
service to airline passengers provided from terrestrial
tl~ar1~~ITL:ttel-Sr a~; II1-Fl1i~Jht })l-OpOSes, :i.s a mobile service. See
Repor~ and Order in GEN Dkt. Nos. 34-1232, 34-1233, and 84-1234, 2
FCC Ked. 1825, lS,n (1986) ("'I'his neVI raobile service will be
accc::;sible to aLL L:.nd n:::;' . J.'9., I:lJ.ri::ime mobile, and aeronautical
u~3e~;;";, re(~oJ}. !J2r:.L..~(J. 2 YCC Red. 6830, 6832-33 (1987).

loue;
F.2c1

Report and Order in GEN Dkt. No. 85-305, 2 FCC Red. 1001,
(1987), afL.':i:! t<a.t. 1\s5'n for Better Broadcasting v. FCC, 849
C65 (D.C. C~r. 1988).
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contracts between In-Flight and individual airlines. Moreover, a

substantia: perc8ntage of programming, such as play-by-play sports

e\'ents, will be offered only to those passengers who pay a special

.: t.-'2coc",.ceive ::\:ch programming.

EVI2:;1 if it ",'ere unclear ("",hich it is not) vlhether In-Flight's

p:~:>posed service is "broadcasting", the FCC should resolve this

ar:lbiguity by canc11.l 1:1ing that the service is not broadcasting for

bilO reasons. First:, the premise ,...,'hich underlies the agency's

proposal to exempt Ilbroadcasting" from the new PCS definition is

i::1applicable to the In-Flight service. The agency proposes to

exclude broadcasting based on the valid premise that there is

i ;lsuff icient znarketplace demand for additional live audio

programming services in most mobile markets since automobile radios

and portable radios already give most people access to such

programming when they are on the move. This premise, while

accurate in the vast majority of mobile markets, is invalid in the

airline marke~ because these radios do not -- indeed cannot

Zunction in aircraft. Second, this service will benefit an

important struggling American industry -- commercial airlines -- by

g:;' v ing it anot:h.er source of revenue (s ince contracts between

In-Flight and its airline customers will provide for a sharing of

profits from this service) and by allowing it to reduce operating

costs (since air~ines no longer will be required to maintain and

operate on-board systems which deliver audio programming to

passengers by tape).
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Teioca~or's erfort to convince the FCC to dismiss In-Plight's

=e~ues~ for pionee='s preference indeed to make In-Flight

:Lrleli.:.JL:,lE~ tor c.:, soc! 11Hz PCS license -- is entirely self serving.

j~C'C -C:H?: pr lnci~:,( 1 trade associatio~'1 of the paging industry,

T:locator wants ~he FCC to exclude In-Flight as a prospective 900

.~i2 license app:lcan~ because it wants the new 900 MHz pes service

~,.l L:;o~thc dom~l.in of pa9ir1:J companiE~s, in,-;:;luding Telocator merr-.bers.

\',rll.L.8 'Te] 0:::':'. -(:01:' S luotive is understandable in seeking to

2:~clude j:n-Fligc"t:. as an applicant for d 9CO HHz PCS license, its

e_for~ to do se by asking the FCC to adopt a narrower definition of

?CS tha~ the agency has proposed calls Telocator's integrity into

rrelocatGr informed the Commission jl:st a fe'Jl 'iJeeks ago

7/
~jat i~ endorsed the agency's proposal to define PCS broadly,- but

by opposing In-Flight's request for pioneer's preference the

c.3scciation, i.I". ef:::ec-'c/ nOVl tells the Conunission that it did not

said.

'I'r.e Commission shou':d rej ect Telocator' s blatantly self ish

effort to minimize the amount of competition for Telocator members

------------_._--

s(~§~

COlLl~·LLr1icat iOl'iS

H C''):llments
~~(~.::~c\,Tices" f

of Teloc2~or on 900 MHz Personal
GEH Dkt. No. 90-314 a"t 7 (New. 6/ 1992).
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In the new 900 MHz pcs service by grallting In-Flight the pioneer's

preference it seeks.

Respectfully submitted,

IN-F~~IT ?HONE f\RPORATION

j Jill, ' )1 ! ~ .

By , tJ<;rz{VL It /), ,i'r~--<--~ -
I<~dney /L. :iO\ c
Glnsbutg, Fe dman and Bress,

Chartered
1250 Connecticut Ave., N.W.
~vashington, D. C. 20036

Its Attorneys

Ii LII iam J. Gordo'J
V.P. ~\.egulatory,\ffc:irs

In-Flight Phone Corp.
IIL!'. -,-9th St:C'2(~t, N."iv., suite 200
Washington, ~.C. 20036

December 22, 1992
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CERTIFICATE OF SERVICE

I certify that a copy of the attached "REPLY OF IN-FLIGHT

PHONE CORPORATION TO OPPOSITION OF TELOCATOR II was mailed on

Dscember 22, 1992, by f~~st class mail to the following:


