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it comports with prior Commission decisions. The administrative expense
is therefOre 0.52 percent. 6

13. Taxes. The final element of the carrying charges in dispute
is taxes. Booth computes the tax component by dividing total taxes paid
in 1981 by gross plant investment. Duke argues that Booth uses a
"flow-through" method, Le. taxes paid, but that the correct method is a
"normalized tax approach." It points out that the Internal R.evenue Service.
the Fede ra 1 Energy Regu 1a tory Commis sion, as we 11 as the South Carolina
Public Service Commis SiOD, which regu la tes Duke, require utilit ies to use
a "normalized tax approach." In addition, Duke asserts that the use of a
1Inorma lized tax approach" is also mandated by the Economic Recovery 'rax Act
of 1981, Pub. L. No. 97-34 (ERTA).

14. We reject Duke's argument supporting the use of normal~d

taxes for several reasons. First, Duke's reliance OD ERTA is misplaced
since that Act, and the regulations promu 19ated thereunder, apply only to
full ra t emak ing pro c e ed ing s. Po le at tachment comp la int s, however, are
resolved through a simple complaint procedure. In fact, Congress specified
that this Commission is to avoid ratemaking proceedings in resolving pole
attachment disputes. See Senate Report No. 95-580, supra. Second, the use
of normalized taxes results in c;alculating the tax component with deferred
taxes rather than with taxes actually paid. It is well established that
only taxe s actually paid are to be used to' calculate the tax component.
Liberty T.V. Cable. Inc. v. Southwestern Bell Telephone Co., Kimeo No.
6625, released September 22, 1983; Teleprompter Corp. v. Florida Power and
Light Co ., FCC 83-562, released December 5, 1983. This is consistent with
the in tent of the governing statute to charge cable operators only with
actual costs and expenses. See 47 U.S.C. 5224(d)(l). Accordingly, we will

6 Administrative· Accounts 920 + 921 + (-922) + 928
Expense Gross Plant Investment

Administrative • $22.589.202 + $15.840.990 + (-$1.943.972) + $885.984
Expense $7,183,211,765

Administrative :II 0.52%
Expense
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use Booth'. calculation of 2.57% for the tax component of the carrying
charges. 7

15. In summary, adopting the component figures outlined above,
we calculate the total carrying charges to be 20.10 percent.

Depreciation
Administrat ion
Maintenance
Taxes
Cost of Capital
Total Annual Carrying Charges

3.40%
0.52%
3.43%
2.57%

10.18%
20.10%

16. Maximum Rate. By inserting the values developed in
paragraphs 5-15 into the formula, as follows, we calculate that the maximum
rate per attachment is $2.21.

Space Occupied
Maximum Rate :0: by CATV X

Total Usable Space

Max imum Rate :0: 1 Foot X
13.5 Feet

Maximum Rate :0: $2.21

7 Taxes • Total Taxes Paid
Gross Plant Investment

Taxes = $184,511 .051
$7,183,211,765

Taxes :0: 2.57%

Cost of a
Bare Pole

$148.59

X

X

Carrying
Charg~s

20.10%
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17. Under Section 224 of the Act and our underlying rules, $2.21
per pole attachment per year is thus the maximum just and reasonable rate
Duke may charge. As no ted, however, Duke has been charging $3.00 per
attachment annually during the period covered by this complaint. The
conclusion is inescapable ,- therefore, that Duke IS rates are unjust and
unreasonab Ie within the meaning of the Act.

Remedies

19. Where, as here, substantial overcharges are established by
the record, a refund of excess payments retroactive to the date of the
filing of the complaint, plus interest, is proper. 8 For the Same reasons
described in Cable Informatio,!l Services. Inc. v. Appalachian Power Co.,
81- FCC 2d 383 (980) (C.l.S.), we are ordering a refund reflecting the
difference between the $2.21 rate and the $3.00 rate currently being
charged Booth for all payments in excess of the $2.21 rate made for service
received after July 6, 1982. See discussion in C.1.S., 81 FCC 2d 392-93.

Ordering Clauses

19. Accordingly, I.T IS ORDERED, pursuant to Sections 0.291 and
1.1401-1413 of the Commission's Rules, 41 C.F.R. SSO.291 and 1.1401-1413,
That the compla int of Booth American Company, d/bl a Anderson Cab levis ion,
IS GRANTED to the extent indicated above.

8 The fo llow ing are the appropriate rates of interest for pole attachment
refunds:

July 6, 1982
through December 31, 1982

January 1, 1983
through June 30, 1983

July I, 1983 until the
date of payment of
funds

20 percent
simple interest

16 percent
simple interest

11 percent
simp le interest

Rev. Rul. 81-260
1981-44 I.R.B. 19

Rev. Ru 1. 82-182
1982-44 I.R.B. 9

Rev. Rul. 83-76,
1983-18 I.R.B. 37

See Teleprompter of Fairmont, Inc. v. Chesapeake and Potomac Telephone
Company of West Virginia, 79 FCC 2d 232, 238-39, (1980), for discussion
of the appropriate rate of interest on overcharges.
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20. IT IS FURTHER ORDERED, pursuaDt to Section 0.291 of the
Commission'. Rules, 47 C.F.R. SO.291, That the cross-complaint filed by Duke
Power Company IS DENIED.

21. IT IS FURTHER ORDERED, pursuant to SectioDs 0.291 aDd
1.1410(a) of the Commission's Rules, 47 C.F.R. SSO.291 aDd 1.1410(a), That
the existiDg aDDual rate of $3.00 for each pole attachment arising out
of the agreement between Duke Power CompaDy and Booth AmericaD Company
d/b/a Anderson Cablevision IS TERMINATED, effective upon the release of
this Order.

22. I TIS FURTHE R 0 RDERE D, pur sua n t to Sec t io DsO. 291 and
1.1410(b) of the Commission's Rules, 47 C.F.R. nO.291 and 1.1410(b), That
an annual rate of $2.21 for each pole attachment IS SUBSTITUTED for the
existing rate in the contract described in paragraph 21, effective upon
release of this Order.

23. IT IS FURTHER ORDERED, pursuaDt to SectioDs 0.291 and
1.14l0(c) of the Commission's Rules, 47 C.F.R. nO.291 and 1.1410(c), That
Duke Power Company SHALL REFUND, within thirty (30) days of release of
this Order, to Booth American C.ompany, d/b/a Anderson Cablevision, excess
payments made for service received after July 6,1982. These excess
payments for wbich a re'fund is ordered consist of the difference between
the payments made and payments based on the maximum annual rate of $2.21
per attachment. This refund shall consist of the excess portions incl11ded
in the payment due July 1, 1982, (prorated from July 6, 1982) and all
subsequent payments made after that date.

24. IT IS FURTHER ORDERED, That the refund shall bear interest
at an annual rate of 20 percent simple interest from the filing date of
the comp laiDt through December 31. 1982 j at an annual rate of 16 percent
simple interest from Janaury 1, 1983; through June 30, 1983; and at an
annual rate of 11 percent simple interest from July 1, 1983, until the
date of full payment to the complainant.

FEDERAL COMMUNICATIONS COMMISSION

~~~~b-.
Chief, Common~r Bureau
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Federal Communications Commission
Washington, D. C.20554
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In the Matter of

Boom AMERICAN COMPANY
d/b/a ANDERSON CABLEVISION,

Complainant,

v.

DUKE POWER COMPANY,
Respondent

)
)
)
)
)
)
)
)
)
)

File No. PA-82-0068

MEMORANDUM OPINION AND ORDER

Adopted September 17, 1984 ; Released'September 20, 1984

By the Commis sion:

1. Before the Commis sian is an application for review filed by Duke
Power Company (Duke) of a Memorandum Opinion and Order entered pursuant to
delegated authority by the Chief, Common Carrier Bureau, Mimeo No. 3064,
released March 22, 1984.1 In that Order, among other things. the Bureau
rejected Duke's use of a normalized tax approach in calculating the tax
component of the carrying charges, found tha~ Duke charged an unreasonably
high rate, and directed it to refund, with interest, excelS payments made
by Booth American Companyd/b/a Anderson Cablevision (Booth). Duke has
sought review only of the rejection of its normalized tax approach.

2. We have fully reviewed the parties' contentions and find no reason
to disturb either the rationale or the result of the Bureau's Order. Duke
has not provided any a1'g1Dllents whkh would form a basis for our reaehing any
different result, but rather has repeated arguments addressed at length and
correctly disposed of in the Order.

1 Also before us are Booth's opposition to the application, Duke's reply,
and Booth's Motion to Strike and Response. (Booth alleges that a party
may rep!"y to an oppositon. to an application for review only if
requested by the Commission, and that the reply shall not exceed. 5
pages. In· case' the Commis sian accepts the reply, however, Booth has
responded to two new matters.) In view of our decision herein, the
motion is moot and will be dismissed.

EXHIBIT F
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3. Accordiully, IT IS OaDEIED, pursuant to Section 1.115 of the

C01IIli8.~·. Rule.,-47 C.F.I.. -n.lls, that the application for review filed
by Duke Power C~P~DY IS DENtED.

4. IT IS FURrKEI. OIDERED, That the Motion to Strike and lesponle
filed by Booth Americau Co. IS DISMISSED AS MOOT.

FEDEllAL COMMUNICATIONS COMMISSION

William J. 'I'r icarico
Secretary

"c.-....

- 2 -
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'1·%11 Federal Communications Commission Record

Before the
Federal Communications Commission

Washington, D.C. 20554

6 FCC Red So. 6 l
n the Ylatter of

looth American Company
ba Anderson Cablevision

:omplainant.

File :"0. PA 82-0068

)uke Pow'er Company
~espondent

ORDER

,pted: ~tarch 7. 1991; Released: '-larch 18. 1991

y [he Chiei..·\..:..:ounung anJ .-\uJib DI\j,il)n:

On July b. 1%2. Booth .-\merican C.>mpany. Jh a
jer~vn Cablevision filed the abl\\e-<.:apt~oned ..:nmp\aint
~uant to Section 22~ of the Commur:iCatlon, .-\Cl. .. i
C. ~ 224. "ieeking a Cl)mmission Jetermination thaI

...e Power Company had !mpo...ed unju>l and unreason-
: rales for ~able :elevlsion pole attachments. The Com­
sion ruled In favor of the <.:omplainant. but
sel./uenlly Ihe Lniled Slales Court of .-\ppeals for lhe
.l':·' Ci,·":"'i' ,eq::r:;e..l and remand"cI (be '·a.e....f~

~~e Power Company L·. FCC. :"0. ~
2253 (~th Cir. June 15. 198;~remandmg Bf}/1l~i·

Co. v. Duke Jldlter Co ..., A 82-068>. FCC 8.+-.+.+0
eased Sept. 20. 198.. ). See also Alabama Power Co. v.
~, 773 F. 2d 362 mc. Cir. 1985).

On October :. 1989. counsel for both parties advised
lhere are no longer issues in controversy and re­

sted dismissal of the pending complaint.
Accordingly. IT IS ORDERED. pursuant to Section

) of the Communications Act of 1934. as amended. 47
.c. §15" (1). and authority delegated by Section 0.291
:he Commlssion's Rules...7 C.F.R. §O.291. that the
lplaint filed by Booth American Company d:bia An­
;on Cablevision IS DISMISSED and this proceeding IS
,YlI~ATED

EDERAL COMYlt:~ICHIO:"SCOMYlISSION

ennelh P. \toran
hief. Accounting and Audits Division
ommon Carrier Bureau

EXHIBIT F
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Before the
Federal Communications Commission

Washington, D. C. 20554
In the Matter of )

)
LIBE~TY T.V. CABLE, INC. )

)
v. ) File No. PA-SO-O012

)
SOUTHWgSTERN BELL TELEPHONE COMPANY )

)
)

In the Matter of )
)

T~LEP~uMPTEK OF GALVESTON C~LE )
T. V. C0RPORATION )

v. ) File No. PA-80-0015
)

~uUTHw~STE~~ ~ELL rEL£PHu~E )
~~~y )

)
)

In the i1atter of )
)

TI)TAL TJ::LJ:;V LSION OF Al.'1ARILLO )
)

v. ) File No. PA-81-o019
)

SUUTHw~STE&~ BELL TEL£PHO~E )
CUMP~Y )

K.E2lOlW1DtII OPIIIIOR AIm ORDU.

Adopted September 16, 1983 ; lIaleaaecl September 22, 1983

By the Chief, eo-on Carrier Bureau:

1. Before the Bureau 1s a petition for reconsideration filed
by the Southwestern Bell Telephone Company ("Southwestern Bell"). 1/
Southwestern Bell requests that the Bureau reconsider its Memorancfiim
Opinion and Order, Mimeo No. 001933 (released July 10, 1981) (Order),

--_....--. .....-.-.--- .
1/ Also before us are an "Opposition to Petition for Reconsideration"

( .. Joint Opposition") and a "Supplementary Affidavit" both jointly
filed by Liberty T. V. Cable, Inc. and Teleprompter of Galveston
Cable T.V. Corporation on August 19 and 24, 1981, respectively; an
opposition by Total Te1evis10n of Amarillo filed on August 19,
19tH; and a .. Reply" filed by· Southwestern Bellon August 28,
1981. Southwestern Bell also sought a stay of our Order, infra.
Such stay request wa3 denied by our Memorandum Opinion and Order in
Liberty T. V. Cable, et a1 v. Southwestern Bell Telephone Company.
Mtmeo ~o. 3U2, released October 30, 1981.

EXHIBIT G

6625
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whieh found that the $3 per pole annual attachment rate that
Southwestern Bell had been charging the complaining cable television
system operators was unlawful under Section 224 of the Communications
Act, 47 U.S.C. 1224. Southwestern Bell argues that we erred in using 15
rather than 1.03 percent of its net pole investment for its cross-arm
adjustment. It contends that we also erred in reducing its proposed
figure for the maintenance, income tax, and administrative components of
the carrying charges.

let lIlftae.mt per Bare Pole

2. In our Order, we calculated the net investment per bare
pole witb an adjustment of 15 percent to exclude crossarms and other
items not used or usable for CATV attachments. In doing so, we rejected
Southwestern Hell's proposed 1.03 percent adjustment t finding that
Southwestern ~ell had:

failed to lnclude an allowance for other fixtures
and appardtus not essential for pole attachments
such as certain braces, fixtures t cable arms,
guard arms t etc. See 47 C. F. R. § 31.241. Thi.s
single flaw is suff~ent to undermine this figure
as a substitute for the 15 percent estimate used
by the Commissi.on ••••

Order at 4. Southwestern .8ell challenges this holding and argues that
the information called for expanded the requirements of Section 1.1404
(g) of the Commission's Rules and constitutes unlawful rulemaking.
Southwestern Bell also contends that the 15 percent figure is inherently
unreasonable. These contentions reiterate arguments which we have
previously considered and rejected in this proceeding.

3. Southwestern Bell apparently would have us find that,
except for the componente of the former crossarm retirement unit
subaccount (47 C.F.R. §31.8(c) which was' abolished in 1965), there are
no i.tems in its pole lines account, Account 241 (47 C.F. R. §31.241),
that are not usable for CATV attachments. Yet, on its face, Account 241
lists more than 20 items, many of which, in addition to crossarms, have
not been shown to be 'used or useful for CATV attachments. As noted by
the cable operators, Section 1.1404(g) is a procedural rule and neither
it nor other procedural rules which the Commission adopted in the First
keFort and Order in Docket No. 78-144, 68 FCC 2d 1585 (1978), preclude
the presentation of data relevant to investment in non-cable associated
equipment other than crossarrns. Our use of the estimated 15 percent
adjustment for items unessential for CATV pole attachments is consistent
with llrev10us Commission decisions. 2/ As Southwestern Bell correctly
notes, the 15 percent figure is merei.y an estimate which can be used

see, .=:.&:.' Teleprompter of Fairmont, Inc. et a1. v. Cheseapeake and
POtomac Tel. Co. of West Virginia, 79 FCC 2d 232 (1980), aft'd on
r~con., 85 FCC 2d 243 (1981), and He'uoranduLU Opinion and Order in
CC Docket No. 78-144, 77 FCC 2d 187, 199 at note 18 (1980).
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when the utility either fails to provide or to document a substitute
figure based on actual data. However, Southwestern Bell's attempt to
dlstinguish Teleprompter of Fairmont is unavailing. Contrary to
Southwestern Bell's allegations, use of the 15 percent figure was
appropriate in this case since it failed to fully substantiate its
proposed alternative estimate. 3/ Additionally, such use also served to
further the Congressional intent of developing simple and expeditious
procedures to resolve pole attachment disputes. Under the circumstances
and facts of this case, use of the 15 percent figure was neither
unreasonable-nor rulemaking.

Carrying Charges

4. Southwestern Bell also seeks reconsideration of our
rejection of certain elements of its proposed carrying charges. First,
it argues that its net figure for carrying charges should have been
accepted because the complainin.;; cable operators had not proposed an
a lternatil1e carrying charge and thus failed to carry their burden. It
quotes our statements that:

In the
of the
accept
unless
raises
4/

absence of a direct attack on an
utility 's1 carrying charge, we generally

[the utility's net carrying charge figure)
it contains an element which on its face
questions requiring further investigation.

However, unlike the cases relied upon, the instant case does involve
direct attacks by complainants on components of the telephone company's
c~rrying charges. Accordingly, Southwestern Bell's reliance on such
cases is misplaced.

-------------.-...
3/ Tne 15 percent adjustment is intended to exclude not only crossarms

and the hardware used to support crossarms but also all of that
part of the Account 241 pole plant which is not normally used for­
caDle television attachments. For example, it would normally
exclude towers and extremely tall poles. Therefore, if a utility
wishes to provide a more exact figure for the net cost of a bare
pole than that obtained by the Commission's methodology, it should
Begin with the historic cost (net of depreciation) of a bare wooden
pole of the heights used for CATV attachments, and add to that the
cost of specific items of hardware (including guys and anchors,
unless the cable company supplies its own or pays a separate charge
for them) that are used by the cable company. Of course, it would
have to supply the specific detail to support all of its figures,
including the detailed makeup of the remainder of Account 241 so
that we could verify that the totals correspond with the total
amount in the account.

4/ Teleprompter Corp. v. ~orthwestern Bell Tel. Co •• Mimeo No. 000345.
released April 21, 1981, at 6, para. 16, and Teleprompter Corp. v.
Mountain States Tel. & Tel. Co., Mimeo No. 000446, released April
23, 1~8_1, at 4, para. 11, (emphasis added).-' -

-, ... :
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5. KaiDteUDc:e. Southwestern Bell also maintains that the
Bureau erred by rejecting loading factors such as locial lecurity taxes,
relief and pensious and Account 612 (Other maintenance expensea) in the
lUaintenance cOGlponent of the carrying charges. Its argwaentl in thi8
connection were previously considered and expressly rejected in O'-lr
Order. 11 While certs.in refinementl of the carryiq charge. are always
pos8ible, we agree with the cable operator. that off.ettiae ref1aeant8
would be required for accuracy aDd cCliplete fairne•• aDd that use of
sucb refinement8 would unduly cOllpl1cate the proce•• of deterain1.. the
iuaxim~ lawful rate, in contravention of the atatutory mandate 1n favor
of simplicity and expedition. 6/ The kind of detail which would be
necessitated were we to attempt the refinements propo8ed by Sout~e8tern
dell. as well as appropriate offaetting refinements, would involve
questions of allocation. division of accounts. new methodology, in short
a full-blown rate case which Congress specifically rejected. 7/ Under
tile circumstances. South~estern 8ell has not persuaded us that we should
reconsider our Ordar insofar as it excluded loading factors and Account
61l as bearing only a minimal relationship, t.f any, to CATV pole
at tacrunel1ts.

6. Taxea. In our Order. we calculated the tax component of
SouthloTestern Bell's carrying charge using reported c01'lpany-wide, 1..e.
regional, data from its Form M. We rejected Soutbwestern Bell's
proposed figure -- not because it was based on statewide clata -- but
because it was based, in part, on estimates or anticipated taxe8 and was

---~ .....-....-

5/

6/

7/

However tour Order did include all taxea paid in the taxes
component of the carrying charges, and therefore should t.nclwle
social security taxes.

see Teleprompter Corporation v. South Central Bell Telephone Co••
~eo No. 001803, released June 29; 1981, at note 3. Such
offsetting refinements would not only cons1.t of exclus10n of
.portions of t he expense accounta • but al80 a detailed breakdown of
the pole line account to include only that part of tbe pole plant
normally used for cable television attac~nts. (aee note 3.) The
Commission t s methodology 1a predicated on a simple procedure by
which all of the parties can predict the PCC-detet1l1ned ..1d.mU8
just and reasonable rate, without a formal complaint in most
{nstances, by applying the data frOll publicly available recorda
(the FCC Form M or the FERC Form 1) to the Co1lllll1ssion' a formula.
It relies on balancing. Thus, While small portions of 80_

accounts which admittedly relate to cable attachments (such as
loading factors) are omltted, other entire accounts which contain
non-cable-related expenses are included. The utility has
disregarded th.is approach. Instead. it adjusted certain expenae
categories upward by including loading factors, but it made no
effort to Ii1ake the concomitant adjustment8 downward to exclude
those expenses and investments not related to cable attachments.

See Senate Report No. 95-580, 98th Congress, 1st Session (1977).



",... ,4

-5-

not limited to taxes actually paid. This was consistent with the intent
of the governing statute to charge cable operators only with actual
costs and expenses. See 47 U. S.C. §224(d)( 1). It also was consistent
with the Commission's prior determination that only taxes actually paid
should be used in calculating carrying charges. ~,.!.:.1:.. teleprmter
Cor. et ale v. South Central Bell Tele hone Co., Millleo No. 0 1 03,
released June 2 , 1981, at para. 1. Southwestern Bell's reliance on
certain Treasury regulations concerning "normalization" procedures with
respect to. investment tax credits and accelerated depreciation is
misplaced since, as correctly noted in the Joint Opposition, those
regulations apply only to full ratemaking proceedings and not to pole
attachment proceedings. The method advanced by Southwestern Bell to
estimate taxes would introduce needless compleXity and uncertainty into
determining appropriate rates for attaching to utility poles. contrary
to the Congressional i~tent that the Co~isslon's pole attachment
.)rogram be si:nple and expeditious. ~

7. Adaiuiatration E!penae. Southwestern Bell also seeks
reconsideration of our disallowance of its Accounts 640 (General
co~ercial administration), 645 (Local commercial operations), 668
(Insurance) and 669 (Accidents and damages) in computing the
administrative component of the carrying charges. Insofar as Accounts
640 and 645 are concerned, Southwestern Bell has not carried its burden
of showing that tts expenses under such accounts are related more than
minimally to CATV attachments. Thus, it has not shown that any portion
of these expenses are properly chargeable to cable operators. On the
other hand, Accounts are 668 and 669 have been accepted in computing the
administration factor in recent decisions and we will grant reconsi­
deration of our Order which disallowed those accounts. 9/ With regard to
calculating the admiuistrative expense component, we- previously have
determined that we IJill use Accounts 661-665. 668, 669, 674 (General
services and licenses) 10/ and 677 (Expenses charged construction­
Cr.). ~,.!.:£:.. WincheSter T.V. Cable" Company v. Chesapeake and
Potomac Telephone Company of Virginia. Mimeo No. 1126. released December

--------
8/

9/

10/

ide

The cable operators contend that they already are paying insurance
costs "far greater than their reasonable share." (Joint Opposition
at 16). However. whether the level of charges required under their
current lease agreements for insurance is unreasonable is an issue
aot here before us. Nor is the present record adequate to enable
us to determine whether the cable operators already are paying more
than a reasonable share of the utility's insurance costs. as they
allege.

Account 674 includes license contract for expenses. Therefore. our
new administrative component will replace both the administrative
and license contract components tn the Order.
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16, 1981. Therefore, by dividing the sum of these accounts by year end
1980 net plant, we rec01llpute the appropriate administrative expense
c0tllP0nent to be 2.70% percent. JJJ

8. Total Carryt. Cbargu. Substituting the revised
adainistrative expense component we have determined the appropriate
carrying charge to be 30.27 percent, as follows:

~1alntenance Expense
Deprec1.ation
Administrative Expense
Taxes
Cost of Capital

Total Carrying Char6e

4.01%
7.92
2.70
5.76
9.88

30.27%

9. Max1Jaua late. By inserting the values developed in our
Order as modified i:1 paragraphs 7 and 8 above into the formula. we
calculate that the maximum rate per attachment is $1.14.

-----_..._~ ............,..
JJj Admini~trative Accounts:

661
662
663
664
665
668
669
674
677

$ 1,335,359
68,562,032

2,200,279
3,687,554

61,197,956
348,155

1,832,469
68,742,632

(13,388,961 )
Total $194,517,475

Admini¥trative Expense • Total of Administrative Accounts
Gross Plant - Depreciation
Investment Reserve

Administrative Expense • ~$~1~9~4~,~5_1~7+,~4_7~S~__~~~~~~
$A,238.s45,003 - $1,044,820,000

Administrative Expense • $194,517.475
$7,193,725,003 • 2.70%

(Our calculation of the administrative component using figures from the
appropriate FERC Accounts listed above discloses there were additional
errors in our earl t.er determination of the administrative and license
contract components ~hich Southwestern Bell did not challenge. However,
in recalculating the combined administrative component, we have also
corrected these errors.)
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Space Occupied by
l'tax1mum Rate • CATV

""""=~""":"'~~~-=-­Total Usable Space

Max1mUlll Rate • 1 Foot
13.5 Feet

Maximum Nate • $1.14

x
Cost of a
Bare Pole

X $50.72

x
Carrying
Charges

X 30.27%

Co1lcl.USi011 aDd Order

10. Relled:1es. Since we have detertn1ned that the maximum
reasonable rate, based on 1980 Texas data, should have been $1.14,
rather than the $1. 1.. 1 determined in the Order before us on reconsi­
deration, a refund of excess payments. retroactive to the date of the
tiling of each complaint, plus interest. is proper. 12/ Therefore, we
are ordering a refund reflecting the difference between the $1.41 and
$1.14 rates for all payments by complainants in excess of the $1.14 rate
oade since the filing of ~he complaints.

11. Accordingly, IT IS ORDERED, pursuant to authority
delegated in Section 0.291 of the Commission's Rules, 47 U.S.C. §0.291,
That. the petition for reconsideration filed by Southwestern Bell
Telephone Company IS GRANTED to the extent indicated above and otherwise
IS DENI£D.

------_.--
E./ The CommissioQ has determined preViously that the current interest

rate for Federal tax refunds and add~t1onal tax payments 1s the
appropriate rate of interest in CATV pole attachment matters. See
Teleprompter of Fairmont, Inc. v. Chesapeake and Potomac Telephcnu!
Co. of West Virginia, 79 FCC 2d 232, 238-39 (1980).

The following are the appropriate rates of interest for pole
attachment refunds:

Time Period

Date of Order
through January 31, 1982

February I, 19~2.

through December 31, 1982

January 1. 1983
through June 30, 1982

July 1. 19~3 untll the
date of repayment of
excess funds

Rate of Interest

12 percent
simple interest

20 percent
simple interest

16 percent
simple interest

11 percent
simple interest

Source

Rev. Rul. 79-365,
79-45, I.R.B. 16

Rev. Rul. 81-260,
1981-44 I.R.B. 19

Rev. Rul. 82-182,
1982-44 I.R.B. 9

Rev. Rul. 83-76.
1983-18 I.R.~. 37
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12. IT IS FUi.THEll ORDEllED, That the previoul1y det.rained
maximUDl annual rate of $1.41 for each pole attac1Dent ari.ing out of
agreements between Southwestern Bell and each cOIaplaintant herein IS
TERMINATED, effective upon the release of this Order.

13. IT IS FURTHER. ORDERED, That an annual rate of 1.14 for
each pole attachment IS SUBSTITUTED for the ex1lting rate in the
contracts involved herein, effective upon rele.se of this Order.

14. IT IS FURTHER ORDEiED, That Southwestern Bell SHALL
KCFUNU, within 30 days of release of this Order, the difference between
the payments ruade by the complainants and pa}'1DA!nt8 based on the maximum
annual rate of $1.14 per attachment.

15. IT IS FURTHER ORDERED, That the refund shall bear aimple
interest at the annual rate specified for Federal tax refunds and
additional tax payments for the relevant periods, until the date of full
payment of the refund by Southwestern Bell.

PZDBJW. COOtDII1CATIORS OWISSIOB
/'

~. ::...,/l /4~.it.'~~

..•;(~mith
C~f~·c~~on Carrier Bureau

..



ClRTIr:rQATB or SERVICE

I, the undersigned, do hereby certify that the

original and three copies of the foregoing Response were

mailed by Federal Express to Mr. stephen Steckler, Federal

Communications Commission, Accounting & Audits Division,

Common Carrier Bureau, 2000 L. Street. N.W., Room 81.2,

Washington, D.C. 20554, and that a copy of the Response was

mailed postage prepaid by first class mail, this d 1-11, of

September, 1.992, to the following:

1.

2.

3.

Attorney for Complainants; Continental Cablevision
of Broward County and Continental Cablevision of
Jacksonville, Inc.:

Gardner F. Gillespie, Attorney
Hogan & Hartson
555 13th street, N.W.
Washington, D.C. 20004

Federal Energy Regulatory Commission
825 North Capital street N.E.
Washington, D.C. 20426

Florida Public service Commission
101 East Gaines Street
Tallahassee, FL 32301-8153

, Attorney
Florida Power & Light Company
P. O. Box 029100
Miami, Florida 33102
(305) 552-3929

Florida Bar No. 317462



Florida Power &Light Company An Original

ELECTRIC OPERATION AND MAINTENANCE EXPENSES (Continued)

Dec. 31, 1991

..... --_ .. __ ._- _-------- .. _--- __ _- ..-.....••...•.•......•....- _-_. __ _- _.. ---------- .

ILine I Account I~~ ~:;r Ip~~f~;ar I
No. (a) (b) (c)....... -_ ---_ ....................••..•.••.•....- -_ .._ .
153 7. ADMINISTRATIVE AND GENERAL EXPENSES (Continued)
154 (923) OUtside services EIIlployed
155 (924) Property Insurance
156 (925) Injuries and 0_9es
151 (926) Eq)loyee Pensions and Benefits
158 (927) Franchise RequireMnts
159 (928) Regulatory CClIIIlIission Expenses
160 (929) Dupl icate Charges·Cr.
161 (930.1) General Advertising Expenses
162 (930.2) Miscellaneous General Expenses
163 (931) Rents

164 TOTAL Operation (Enter Total of Lines 150 thru 163)

165 Maintenance
166 (935) Ma i ntenanc:e of Genera l Plant

167 TOTAL Aa.inistrative and General Expenses (Enter Total of
Lines 164 thru 166)

168 TOTAL Electric Operation and Maintenance Expenses (Enter
Total of Lines 79, 99, 125, 133, 140, 147, and 167)

8,957,831 11,159,723
9,057,110 16,320,833

23,201, n6 24,018,050
59,360,031 55,230,869

2,381,082 3,On,404
2,133,257 (2,133,257)

64,699 237,681
109,879,264 23,120,883
10,013,566 7,769,982._ ....._._- .... ---_ ................

327,231,959 245,301,127... _._-_ ......... .••....••.....•

4,937,076 4,527,014
................ ...................

332,169,035 249,828,141
•.•..........•- ...............

3,295,767,297 3,171,034,816

NUMBER OF ELECTRIC DEPARTMENT EMPLOYEES

1. The data on nl.Ili:ler of ..,loyees should be reported for tne PIIyroll period ending nearest to OCtober 31,
or any payroll period ending 60 days before or after OCtober 31-

2. If the respondent's payroll for the reporting period inclucles any special construction personnel, include
such ~loyees on line 3, and show the fUlt)er of such special construction ealplOYee5 in a footnote.

3. The nunber of eq:lloyees assignable to the electric department from joint functions of COlZination util ities
llIlly be detennined by estillllte, on the basis of ..,loyee equivalents. Show the esti_ted J'Uli)er of equiv·
alent ~loyees attributed to the electric departlllent fram joint functions.

1 Payroll Period Ended (Oa~e)

2 Total Regular Full'Time Employees
3 Total Part-Time and T~rary Eq)loyees

4 Total Employees

December 31, 1991
14,509

MIA

14,509
=====

FERC FORM NO. 1 (ED. 12-88) Page 323 Next Page is 326



Florida Power'& 1.ight CClq)any An Original Dec. 31, '991

ElECTRIC OPERATION AND MAINTENANCE EXPENSES (Continued).... - -_ __ _- •..•.......•..•.....•.•.••..• _-- .........•.........

126 4. CUSTOMER ACCOUNTS EXPENSES
127 Operation
'28 (901) Supervision
129 (902) Meter Reading Expenses
130 (903) Custcmer Records and Collection Expenses
131 (904) Uncollectible Accounts
132 (905) Miscellaneous Custcmer Accounts Expenses

133 TOTAL Custcmer Accounts Expenses (Enter Total of Lines 128 thru 132)

103 3. DISTRIBUTION EXPENSES (Continued)
'04 (581) Load Dispatching
105 (582) Station Expenses
106 (583) Overhead 1. i ne Expenses
107 (584) Underground Line Expenses
108 (585) Street Lighting and Signal System Expenses
109 (586) Meter Expenses
110 (587) Customer Installations Expenses
111 (588) Miscellaneous Expenses
112 (589) Rents

113 TOTAL Operation (Enter Total of Lines 102 thru 112)

114 Maintenance
115 (590) Maintenance Supervision and Engineering
116 (591) Maintenance of Structures
117 (592) Maintenance of Station Equipment
118 (593) Maintenance of Overhead Lines
119 (594) Maintenance of Underground 1.ines
120 (595) Maintenance of Line Transfonners
121 (596) Maintenance of Street Lighting and Signal Systems
122 (597) Maintenance of Meters
123 (598) Maintenance of Miscellaneous Distribution Plant

124 TOTAL Maintenance (Enter Total of Lines 115 thru 123)

125 TOTAL Distribution Expenses (Enter Total of Lines 113 and 124)

133,046,640 "8,147,104 "

Alllount for Amou'lt for
Current leer Previous Year

(b) (c)............... ...... _........
281,126

4,831,260 5,328,892
20,004,318 24,362,220
8,939,618 8,954,035
2,617,943 2,346,696

10,843,574 11,526,012
5,661,833 5,349,825

37,122,241 37,130,848
5,638,936 5,774,136......•..••.... .............. _.....

123,204,015 127,995,524
...................... .....................

12,102,831 10,226,209
',235,343 978, '91
9,786,060 7,956,151

66,188,732 63,264,533
17,374,407 16,024,157
1,996,826 1,963,642
6,012,245 5,267,681

828,353 796,689
3,669,422 3,385,024.. -.------- .. -- ...................

119,194,219 109,862,277...... __ ........... -....... _-------.
242,398,234 237,857,801................ -. ....................

10,569,077
13,446,566
80,128,766
14,910,532
. (907,837)

9,640,169
13,293,583
85,688,865
23,118,517

705,506

Account
(a)

...................................... _- -..-....•............. -~ .
Line
No.

134 5. CUSTOMER SERVICE AND INFORMATIONAL EXPENSES
135 Operation
136 (907) Supervision
137 (908) Customer Assistance Expenses
138 (909) Infol"llllltional and Instructional Expenses
139 (910) Miscellaneous Customer Service and Informational Expenses

6,712,568
42,251,342
6,837,873
5,092,342

9,625,556
27,231,499
5,506,676
4,695,398

140 TOTAL Cust. Service and Informational Expenses (Enter Total of lines 136
thru 139)

14' 6. SALES EXPENSES
142 Operat i on
143 (911) Supervision
144 (912) Demonstrating end Sell ing Expenses
145 (913) Advertising Expenses
146 (916) Miscellaneous Sales Expenses

60,894,125

34,577
321,700

151

47,059,129

77,967
494,765

147 TOTAL sales Expenses (Enter Total of Lines 143 thru 146) 356,428 572,732

148 7. ADMINISTRATIVE AND GENERAL EXPENSES
149 Operation
150 (920) Administrative and General Salaries
151 (921) Office S~lies and Expenses
152 (Less) (922) Administrative Expenses Transferred-Credit

69,482,302
33,351,433

650,942

69,309,669
38,2'6,480

1,022,190

FERC FORM NO. 1 (EO. 12·88) Page 322



..... --_ - _-_ __ .. -- _-_ .............•.... -_ .......................••.•............ _- .

..••..••••••......•...•...........- _- ........................••..•.....•••..•....•.•..••••....•...•....••••.....•......

262-263 486,939,826 450,236,964 I262-263 186,133,814 105,475,421
262-263 33.642,147 22,059,922

234,272-277 155,899,829 195,756,752
234,272·277 154,871,811 117,501,180

I266 (37,914,592) (24,100,041)
109,436 255,792
22,653 36,438.... _--_ ... _- -.---_ ... __ ..... _.- ... _..... -._ ..

4,472,610,367 4,293,912,263

I_.- ... ---_ ..... ...-.......... _.- ---_._- .. --.--- ....

686,156,012 693,m,423

I

••
••

•
••

2,762,957,736
408 ,OTT.080
441,487,600
44,537,037

5,144,346

4,987,689,706

Dec. 31, 1991

4.584,464

TOTAL

2,890.750,005
405.017,292
446,757,850
55,758,326

5,158,766,379

Current Veal' Previous 'rear
(c) (d)- -_ _- ••.•......

...... -_._ __ .- _ __ .~

320-323
320-323
336-338
336-338
336-338

(Ref.)
Page

No.
(b)

300-301

ceedings where a contingency exists such that refunds of
a _terial -.ount IDly need to be IIIde to the util lty's
custOllers or which -V result in a IIIterial refl.nd to the
ut it i ty wi th respect to power or gas purchases. State for
each year .ffected the gross revenues or costs to which
the c:antingenc:y relates ard the tax effects together with
an explanation of the _jor factors which affect the right
of the utility to retain such rewru!S or recover -.aunts
paid with respect to power Mel gas pul"c:hases.
6. Give coneise expllNltions c:onc:eming significant
amounts of any refl.nds .-de or receiYed during the year

An Original

STATEMENT OF INCOME FOR THE YEAR

UTILITV OPERATING INCOME
Operating Revenues (400)

Operating Expenses
Operation Expenses (401)
Maintenance Expenses (402)
Depreciation Expense (403)
Alart. &Depl. of Utility Plant (404-405)
~rt. of Utility Plant Ac:q. Adj. (406)
Amort. of Property Losses, Unrecovered Plant ard

Regulatory Study Costs (407)
Amort. of Conversion Expenses (407)
Taxes Other Than Inc:cme TlXes (408.1)
Inc:cme Taxes - Federal (409.1)

- Other (409.1)
Provision for Deferred Inc:. Taxes (410.1)
(Less) Provision for Deferred Inc:ome Taxes - Cr.(411.1)
Investment Tax Credit Adj •• Net (411.4)
(Less) Gains frCllll Disp. of Utility Plant (411.6)
Losses from Oisp. of Utility Plant (411.7)

2Q Net Util ity Operating 1nc:0Ill! (Enter Total of line 2 less 19)
(Carry forward to page 117, line 21>

19 TOTAL Util ity Operating Expenses (Enter Total of lines 4 thru 18)

1
2

3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18

orhia Power & Light CClIq)lInY

,ine
~o. Account

(a)

• Report amounts for llCCOU\ts 412 and 413. Reven.Je ard
:xpenses from Utility Plant Leased to Others. in another utility
:ol~ (i.k,.,o) in a similar IIInner to a utility clepartlllent.
;pread the amount(s) over lines 01 thru 20 as appropriate_ In­
lude these ......ts in colums (c) and (d) totals.

:. Report amounts in ac:ccurt 414. Other Utility Operating
:nc:.... in the s.. ...-r as aCc:cM'lts 412 and 413 abow.
I. Report elata for lines 7, 9. and 10 for Natural Gas CCllll­
*lies using .c:c:ounts 404.1,404.2,404.3.407.1, and 407.2
<. Use pege 122 for i~rtant notes regarding the state­
lent of i nc:ome or any ac:c:ount thereof.
• Give c:onc:ise explanations concerning unsettled rate pro-

I
I
I
I

FERC FORM NO_ 1 (ED_ 12-89) Page 114
I
I
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BEFORE THE

FEDERAL OOKMOKICATIONS OOKKISSION

WASHINGTON, D.C.

In the Matter of )
)

AMERICAN CABLESYSTEMS OF )
FLORIDA, LTD., a )
Massachusetts Limited Partnership )
d/b/a/ Continental Cablevision )
of Broward County and )
CONTINENTAL CABLEVISION OF )
JACKSONVILLE, INC., a )
Florida Corporation )

)
Complainants, )

)
v )

)
FLORIDA POWER & LIGHT COMPANY )

)
Respondent. )

File No. PA-91-0012

AlFIDAYX'1' 01' RQSBKUX MORLEY

STATE OF FLORIDA )
) SS

COUNTY OF DADE )

BEFORE ME, this day personally appeared Rosemary Morley,

who being duly sworn, deposes and says that she has personal

knowledge of the following information and such information is

true and correct according to her best knowledge and belief.

1. My name is Rosemary Morley: my business address is

9250 west Flagler street, Miami, Florida 33174. I am employed

EXHIBIT C



by Florida Power & Light Company as Supervisor of Cost of

Service Studies.

2. I have a Bachelors Degree with Honors in Economics

from the University of Maryland and a Masters Degree in

Economics from Northwestern University. I have also taken

numerous employer sponsored courses on subjects such as rates,

finance, and statistics.

3 . I began my career with Florida Power & Light in 19~3

as an Assistant Economist in the load forecasting group. I

subsequently held positions in a variety of functions

including planning, forecasting, pricing, and rates. In

August 1990, I was made Acting Supervisor of Cost of Service

Studies. This position was made permanent in August 1991.

4. As supervisor of Cost of Service Studies I am

responsible for the production of cost of service studies that

are filed with the Florida Public Service commission (FPSC)

and with the Federal Enerqy Regulatory Commission (FERC). I

am also responsible for the development of cost studies

pertaining to jurisdictional separation factors, loss

expansion factors, interchange service schedules, and the

cable television pole attachment rate.

2



5. I prepared the calculation of Florida Power & Light

Company's cable television pole attachment rate as shown in

Exhibit C of the Complaint and in Exhibit A attached to FPL's

Response and attest to the accuracy of those calculations.

6. FPL first began using subaccount 369.1 in its

calculations of the cable television pole attachment rate in

June 1988 after FPL reported depreciable plant base and

accumulated depreciation and amortization for subaccount 369. 1

in its 1987 FERC Form 1.

7. The use of subaccount 369.1 (overhead services) in

the calculation of the maintenance component of the pole

attachment formula does not upset any "balance" within the

maintenance component itself or within the commission's

formula as a whole. The use of subaccount 369.1 creates a

better balance within the maintenance component, which is

based on the ratio of maintenance expenses to net plant. (FPL

Response, Exhibit A, lines 7 - 15.) By inclUding overhead

services only, the denominator of the ratio (i.e.,

distribution poles, overhead lines, and overhead services) is

kept in balance with the nominator which is based on overhead

distribution line maintenance expenses only.

3



8. The Uniform System of Accounts prescribed by FERC

for electric utilities describes Account 593 to "include the

cost of labor, materials used, and expenses incurred in the

maintenance of overhead distribution line facilities, the book

cost of which is includible in account 364, Poles, Towers and

Fixtures, account 365, OVerhead Conductors and Devices, and

account 369, Services." FERC similarly specifies that account

594, Maintenance of Underground Lines shall "include the cost

of labor, material used and expenses incurred in the

maintenance of underground distribution line facilities, the

book cost of which is includible in account 366, Underground

Conduit, account 367, Underground Conductors and Devices, and

account 369, Services." Thus, the Uniform System of Accounts

requires that overhead and underground services be separately

identified for the purpose of charging maintenance expenses.

9. By including overhead services only and excluding

underground services, the denominator of the ratio (i.e.,

distribution poles, overhead lines, and overhead services) is

kept in balance with the nominator which is based on overhead

distribution line maintenance expenses only.

10. While it creates a more balanced and accurate

maintenance component, the use of subaccount 369.1 in no way

upsets the "balance" of the CATV rate as a whole. A review of

the pole attachment formula reveals the other components of

4
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