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(202) 434-4130

\11122 1995

Regina Keeney, Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M street, N.W.
Room 5002
Washington, D.C. 20554

VIA HAND DELIVERY

Re: ET Docket No. 92-9;
Reaccommodation of Displaced
Incumbents For Emerging Technologies

Dear Ms. Keeney:

We are writing to you on behalf of our client, the American
Petroleum Institute (API), to express to you the growing concern
of its membership over unfounded allegations made by the Personal
Communications Industry Association (PCIA) in recent letters to
you dated May 24, 1995, and in an earlier communication dated
April 28, 1995 to Chairman Hundt. PCIA seems intent upon
submitting repeated correspondence to the Commission in which it
improperly requests the Commission to reopen and materially alter
important elements of the 1850-1990 MHz transition plan (ET
Docket No. 92-9) .1/ In its two recent communications, PCIA
asks the Commission to make significant changes to its rules.
API did not address the first letter to the Chairman because it
believed PCIA's motives were apparent -- PCIA was attempting to
unduly influence the PCS negotiations which have just recently
commenced, and to secure pUblicity for its own promotional
purposes. However, since PCIA has submitted a second improper
request to the Commission, API is concerned that the Commission
may be inclined to afford PCIA's submissions far greater weight
than they should ever receive unless definite facts are presented

1/ On April 28, 1995, PCIA submitted to Chairman Reed Hundt
similar correspondence in which it attempted to alter by personal
letter the Commission's established rules.
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to dispel misleading allegations. Accordingly, API submits this
response and urges the Commission to adhere to its established
mechanisms for the 1850-1990 MHz reaccommodation process.

PCIA complained to you that there are "several problems"
with the Commission's established negotiation and relocation
rules and procedures; yet, early voluntary negotiations have just
begun. API strongly recommends that the Commission disregard
PCIA's suggestions and simply allow the negotiation process, with
its free market underpinnings, to run its course.

Moreover, after extensive rule making proceedings, the
Commission previously addressed and adequately resolved the'
issues raised by PCIA. For instance, PCIA contends that an
interpretative problem exists because microwave licensees
continue to receive authorizations for operations and "there is
no sound basis for according any such new authorizations a
primary status." The commission, however, fully considered this
issue through the notice and comment process, and concluded that
minor modifications to existing systems are entitled to primary
status and that primary status should be allowed for new
microwave systems where a special showing of need is
demonstrated. First Report and Order, ET Docket No. 92-9, 7 FCC
Rcd at , 31. The Commission explained that:

Existing 2 GHz fixed facilities, licensed
before January 16, 1992, can make certain
modifications and minor extensions and retain
primary status. This policy gives fixed
microwave licensees significant flexibility,
and together with our voluntary/involuntary
agreement provisions, appropriately balances
and satisfies our divergent objectives.
(Emphasis added.)

First Report and Order, ET Docket No. 92-9, at ~ 31.

PCIA requested the Commission to commence the two-year
voluntary negotiation period for all PCS spectrum blocks, not
just the A and B blocks. This suggestion would, if adopted,
wreak havoc upon the negotiation process for both incumbents and
future licensees. Incumbents in the C, 0, E and F blocks would
be severely disadvantaged by having to negotiate the relocation
of facilities from these frequency blocks in far less time than
those having stations authorized on assignment from the A and B
blocks. This was not the Commission's intention, and it should
flatly reject this groundless proposal.
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PCIA also seeks to alter the twelve-month testing period and
to change the manner in which microwave licenses would be held in
the interim. The Commission has already determined that:

The 2 GHz microwave licensee would not be
required to relocate until the comparable
alternative facilities are available to it
for a reasonable time to make adjustments and
ensure a seamless handoff.

First Reoort and Order, ET Docket No. 92-9, at ~ 24.
Furthermore, the Commission made no dramatic change, as requested
by PCIA, that would permit the PCS licensee to hold the mi~rowave

license during this period.

It is API's hope that PCIA will cease harassing incumbent
microwave licensees with these repeated ex parte attempts to
change the rules. API submits that, in the interest of fairness
to those who participated in the PCS rule making proceedings, any
and all changes to those rules should be made through the notice
and comment procedure. Indeed, they must. 5 U.S.C. §553 (1994).
Even if the changes sought by PCIA were indeed necessary, the
proper course of action available to PCIA would be a Petition for
Rule Making, not a series of "grand-standing" personal letters to
you and the Chairman.

Respectfully submitted,

AMERICAN PETROLEUM INSTITUTE

By: wa6:~1~th-
Its Attorney

Enclosures
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May 24) 1995

Jay Kitchen, Presiden

Regina Keeney
Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N. W.) Room 5002
\Vashington, D.C, 20554

Dear Ms. Keeney,

;0
l-i'1

o
fT',"

The Personal Conununlcations Industry Association ("FeIAl!) respectfully requests that
the Wireless Telecommunications Bureau take several important actions to facilitate the
deployment of important new Personal Communications Services and to remov,e future
procedural uncertainties facing the industry. As you know, pes auction winners are now
undertakll'lg the challenging task ofrelocating incumbent microwave licensees to clear the way
for new wireless services. Several problems and interpretative issues potentially affecting these
efforts warrant consideration and attention.

New Microwave Authori:ut.tions for Operations in pes Spectrum Should Not Be
Afforded Prin1:lIJ' Stntus. PCIA understands that microwave licensees are continuing to seek
and receive authorizations for operations in the pes spectrum, With the advent of the
relocation process, however, there is no sound basis for according any such new authorizations
a primary status, This is simply adding to the burdens of the relocation process. In such
respects, of course, grants on a secondary basis could proceed with the risks of investment
borne by the microwave licensee

Public Notice St:lrting the Voluntary Relocation Period for Microwave Relocation
for All pes Spectrum Blocks Should Be Promptly Issued. The Commission recently
announced that April 5, 1995, would be the start date for A and B Block voluntary micro....;ave
relocation periods, However, pes licensees undertaking the band clearlng process must not
only relocate co-channel microwave links, but also adjacent channel links in the other blocks,
Consequently, relocation of links in the C, 0, E & F blocks may prove necessary to deploy A
and B block pes services in many markets, Accordingly, a public notice should be released
that begins the \'oluntary relocation start date for all pes spectrum blocks, not just the A and
B blocks

C1arjfic{\ lioll of tbe Tw('!"e i\lonth Testing Period Procedures fs Needed. The
Commission's rules establish a t\vc)ve month period following a rdocation during which the
llllcro\\'.l\'e licensee 11;;s the right to be restore to the 2 GHz band if alternative f(le[lities pro\e

I'<ll'"',,, --:"_'_"(
\k\I""h . \~\ :' ~' ', ...... ,..:. ~"
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unacceptable. Several aspects of this twelve month period warrant clarificatioI}. in the following
manner: (1) the twelve month period should begin with the microwave licensees acceptance
of the cut over from its 2 GHz facilities; (2) the pes licensee should have the option ofholding
the microwave license during that twelve month period; (3) at the end of the twelve month
period, the party holding the microwave license should surrender the authorization to the
Commission; and, (4) the Commission should give public notice that the link has been
deconunissioned.

PCIA believes that the foregoing actions and clarifications will eliminate unnecessary
impediments and uncertainties that might otherwise delay the advent ofPCS servic~-t~o the
public, Accordingly, the Bureau can and should promptly pursue their irnplem~ntation.

Respectfully submitted,

\ i j{0~
~n
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The Honorable Reed E. H~ndt
Chairman
Federal Communications Commission
1919 ~f Street, N,'V., Room 814
Washington, D,C. 20554

Re: PCS/Microwave RelQcation Issues

. Dear M:r. Chainnan:

The Commission's allocation ofspectrum for Personal Communications Services
(lIpeS") and, in p81ticula.r. the pes band plan that was largely a product ofyour office's
tireless work with the industry, represents a major achievement for the agency, More
recently, the smooth and timely implementation ofthe auction for the A and B block
spectrum exeeeded virtually everyone's expectations, both within and outside the agency..
You are to be commended for your efforts in placing the$e valuable pes lic.enses in the
hands ofentrepreneurs who, in tum, may'.now proceed to pro\·irle irll'lovative and beneficial
set'lt'ices to the public. .

The pes industry is now gearing up for the difficult w(lrk required to bring your
vision, and the vast promise of this exciting ne"v tec}uiolcgy, ir.to reality. For example,
PCIA is now developing plans for facilitating the reloca.tion ofemite microwa\"e systems, as
opposed ~o ad hoc repla.cement of individual microwave links, in response to microwaye
licensees' concerns, peTA's efforts also include continued exploration of the feasibility of
implementing a cost sharing program to encourage coordinated relocation r.cti\ ides among
affected pes prc\"icers.

l"nfortunately. just 2.5 pes is moving fonvard, it has becclme apparent th~t ihere
t'\i~ts a substa.ntial poteliflal for $€'J'ic·vs troubles toaris~ irom ~1:I11::es of the rU~I:~ <:Cc.lpll~d 1,1

prot~ct micro'.va, ~ lic~n::.ee intcre~H~ ii) lhe relocaticm Pi'(Icc~:; The.;;.e li...."\\Jb~e:; ,1",f('<11Ci"! i;",c

i,,:'?lizc1k'T1 t\fiI":c C('mmi:;~l(ln's l!('(d~ for r.i'C'mnt idenr)O\";::C'n! (,fi'eS ~':';,·~ce.o i;".;2' c·\,b1ic..... t" ~ •

nC'l\~ !lhi'l?l1dir.g ~he pes \!1dU~lry's ('(\n>mitment t(\ th?t ~r0(,('~S

::'j,) j,l:h ~Ir\'d ,').. ~~;::\. 1;\'·:'
".\',:.:-.::-:..:: ;).1'\:: ~I.\\;\",: ~ ..... ~

; ~ ~.J. '~ .".
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.this context. The current rules largely track PCIA proposals and most recently the
Association worked hard to maintain tax relieffor relocation sales and exchanges.
Howtver. it has nOw come to PCIAls attention that those rules may be misused by certain
parties to achieve perverse results which were unintended by the agency and are clearly not
in the public interest. .

. At least one major organization seeking to represent collectively microwave
licensees in~e relocation process has distributed materials that graphically underscore and
promote the use by incumbent microwave licensees of their inherent bar!Jaining lever"ge to
extract excessive premium payments in relocation negotiati~ns_. Tjli,marketing material
clearly suggests exploiting the FCC's safeguards.-- which were adopted to protect
microwave licensees from being abused themselves - to extract cn0nt:lOus payouts from
pes licensees. That material stresses the economic pressures faced bypes licensee~ who
need to move quioldy to implement service because ofthe substantial financing costs 'that
would result from any delay and points out the control amicrowave licensee can· exercise to
block prompt service 'deployment by stalling on its relocation negotiations. The implicit .
message conveyedis that the combination ofthe existing rules and the large sums paid out
by auction winners encourage strategic behavior by microwave licensees that the FCC never·
contemplated. never would endorse. and should not tolerate now.

!filiis suggested pattern of abuses materializes, the FCC can and should consider
several options to prevent such misuse of its rules. First, the Commission should consider
\\"hether the voluntary negotia.tion periods afforded under the rules should or. indeed, can be
maintained in an' environment where microwave licensee organizations are seeking to
misuse them for purely private pecuniary gain, Elimination of such periods could go a long
waytow8rd diffusing the threat that microwave licensee~ could delay the introduction of
PCS services as a means to extract unwarranted concessions.

Second, the FCC should consider whether or not to place a limit on the total cost
compensation and value of comparable alternative facilities availnble to microwave licensees
in order to eliminate any-possibility that an unmerited premium could be sought or obtained
during the mandatory negotiation period.

Finally, the Commission should consider whether the current 12 month testing
period -- which permits a microwave licensee to be returned to its original facilities \~'ithin a
year after cutover to new facilities where the latter prove not to be comparable -- should be
elin1inated to prevent efforts by microwave licensees to extract premiums for early reJea!\e
from this obligation,
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As stated above. PCIA is strongly committed to facilitating the achievement ofthe
Commission's and theinduBtry's Boals for early deployment ofPCS. PCIA therefore urges
you to take whatever actions may be necessary to ensure that the ecOnomic interests of
private parties are not pennitted to interfere with the publio interest in delivery of these
important and valuable services. .

Respectfully submitted.

I V.
\_/~ AI1~.
Jay Kitchen

...


