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SQ8ARY

Assuring minority participation in the PCS auction

process has been a concern of both Congress and the Commission

since Congress gave the Commission the authority to auction

spectrum in the 1993 Budget Act. In passing the Budget Act

Congress was concerned that the use of auctions would exacerbate

the traditional problem of the under-representation of minorities

in the communications field. Congress therefore directed the

Commission to ensure that minorities are "not in any way excluded

from the competitive bidding process. II

The Commission set aside two blocks of broadband PCS

spectrum, the C Block of 30 MHz and the F Block of 10 MHz, to

implement the statutory mandate. Following extensive comment and

careful review, the Commission also adopted regulations to

promote minority participation in the auctions that include

minority bidding credits, installment payment plans at low

interest rates and beneficial terms, specific corporate

structures that facilitate access to capital, and a minority­

owned business exception to the affiliation rules.

Under the Commission's proposed rules issued in the

Further Notice in response to the Supreme Court's recent decision

in Adarand, BET Holdings, Inc. ("BHI") will be excluded from

participating in the C Block auction. All of BHI's effort and

expense to prepare for the auction will be wasted, and BHI, along

with several other similarly situated minority-owned businesses,

will be denied the opportunity to bid to be pes licensees.
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Despite what the Commission characterizes as a "strong"

record detailing the necessity for giving minorities enhanced

opportunities to participate in the broadband auctions, the

proposed rules in the Further Notice dilute minority

participation in the C Block auction by offering all small

businesses the same auction incentives previously reserved to

minority and female-owned small businesses. Further, the

Commission proposes to eliminate entirely the minority-owned

business exception to the affiliation rules, an exception the

Commission previously found necessary to ensure that minority

bidders had sufficient access to capital. Contrary to Congress's

mandate that the Commission ensure that minorities not be

excluded from the competitive bidding process, these proposed

rule changes, if adopted, would decrease the chances that

minorities will be successful bidders in the C Block auction and

would exclude some particularly qualified minority-owned

businesses, such as BHI, from the auction altogether.

BHI believes that, once the Commission examines its own

record, the Commission will determine that its current C Block

auction rules are constitutional under Adarand. If, however, the

Commission determines that a modification of the current rules is

required, BHI proposes that the Commission modify its rules to

preserve the ability of minority-owned businesses to participate

in the C Block auction. Principally, the Commission must ensure

that minority-owned businesses such as BHI that justifiably



- iii -

relied on the Commission's C Block auction rules in developing

their business plans are able to participate in the auction.

The affiliation rule modifications proposed by BHI

model the affiliation rule exception currently available to small

business consortiums. Specifically, the rule modification

proposed by BHI would not attribute the assets and revenues of

affiliates of minority-owned applicants to the applicants if

those affiliates individually would qualify for the C Block

auction. Alternatively, the rule modification could exclude the

assets and revenues of affiliates of minority-owned businesses

from attribution if the revenues of the affiliates averaged over

two years is under the C Block auction cap ($125 million). Use

of either of these modifications would further tailor the

minority-owned business exception to the affiliation rules.

Alternatively, these modifications could be adopted and made

available to all bidders. Any of these solutions would be

narrowly tailored to address discrimination in the capital

markets while allowing potential bidders that had legitimately

relied on the Commission's C Block auction rules the opportunity

to participate in the C Block auction.
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In the matter of )
)

Implementation of Section 309(j) )
of the Communications Act - ) PP Docket No. 93-253
Competitive Biddinq )

)
Amendment of the co..ission's ) GN Docket No. 90-314
Cellular PCS Cross-ownership Rule )

)
Imple.entation of section 3(n) and 332 )
of the Communications Act ) GN Docket No. 93-252
Requlatory Treatment of Mobile Services )

• " I , " or In IOLDI_, IJIO•

On June 23, 1995, the ea.aission released a Further

Notic. of Proposed Rul••eking addressinq the Supreme Court's

recent decision in Adorand Constructors, Inc. v. Pena,

63 U.S.L.W. 4523 (U.S. June 12, 1995).~ Th. Commission

proposes to eliminate all rac.-based preference. for designated

entities in the C Block PCS auction in response to the Supreme

Court's determination that "all racial classifications . . • must

be analyzed by a reviewinq court under strict scrutiny."V

Ironically, the co..ission propose. to eliminate race-based

1../ ba Further Mic. of PropgMd BuI.eking, I.pl..entation of
Section 309(j) of the Co..unication. Act - Co~etitive Biddinq,
Amendment of the co..i ••ion's Cellular PCS cross-ownership Rule,
and Imple.entation of Sections 3(n) and 332 of the Co..unications
Act Re9Ulatory Treataant of Mobile service., PP Docket No. 93­
253, GN Docket No. 90-314, GN Docket No. 93-252 (adopted June 23,
1995, released June 23, 1995) (hereafter "further Notice").

~/ ~ Adaran4, 63 U.S.L.W. 4523, 4530 (U.S. June 12, 1995).



preferences despite its apparent belief that (1) the existinq

desiqnated entity preference rules are not unconstitutional and

(2) the "current record [supportinq the constitutionality of] the

C Block auction is stronq. "11 The Commission proposes to

dismantle a constitutional affirmative action proqram adopted

after extensive comments and reasoned review and supported by

substantial evidence, purportedly to hasten commence.ent of the C

Block auction, despite (1) the Commission's recoqnition that the

adoption of auctions as a means of disseminatinq licenses

threatens to impose on minority-owned businesses yet anoth.r

barrier to participation in the telecommunications industry by

raisinq the cost of entry into spectrum-based servic.s,~ and

(2) the express mandate of Conqress that the Commission "ensure

that business.s owned by members of minority qroups ••• are not

in any way excluded from the comp.titive biddinq process. ltV In

fact, as BET Holdings, Inc. (ltBHI") d••onstrates below, the

co..ission is corr.ct in concluding that its curr.nt race-bas.d

pref.rences readily withstand strict scrutiny and thus must be

retained if the co..ission is to m.et its conqressional mandate.

~I Furth.r Notic. at , 8.

~/ ~ Fifth Bapqrt and Ord.r, Impl•••ntation of S.ction 309(j)
of the Co..unications Act - coaPetitiv. Bidding, 9 FCC Red 5532,
5537 (1994) at , 10 ("It should be not.d that although auctions
have many ben.ficial a.p.cts, th.y thr.at.n to er.ct another
barrier to participation by small bu.in••••s and bu.in••••s owned
by minorities and woa.n by raising the co.t of entry into
spectrum-based services. It ).

2/ H.R. Rep. No. 111, 103d Cong. 2d Sess. 255 (1993), reprinted
in 1993 U.S.C.A.A.N. 378, 582.
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Even if the Commission were correct in concluding that

it should modify its rules in response to Adarand, it would not

be appropriate to adopt the proposals set forth in the Further

NQtice because they would actually result in the exclusion of

certain minQrities frQm the auctiQn prQcess, in direct

cQntravention of CQngress's directive that minQrity businesses

"not in any way be excluded" and the CQ.-issiQn's stated goal of

having minQrity-owned businesses "enter, co.pete and Ultimately

succeed in the brQadband PCS market."V If the rule. are tQ be

modified at all, they must be changed in a .anner consistent with

bQth the dictates Qf CQngress tQ encQurage the participatiQn Qf

minority-Qwned entities and the co..i.siQn's priQr findings

respecting the specific mechanis.. needed tQ assure minQrity

participation. ACCQrdingly, BRI set. fQrth belQW alternative

rule changes that satisfy congre••'. gQal and fit the

cQ.-issiQn's recQrd while co.porting with the CQnstitutiQnal

standard. articulated in A4aran4.

I. Backgrgund

At issue in the lurtbtr MotiCl are fQur race-ba.ed

preference.. The relevant race-baaed preferenc•• identified in

the Further Motice include (1) specific corporate .tructures that

facilitate acce•• tQ capital, (2) enhanced bidding credits, (3)

i/ Fifth Mtwpr,m'JP OpiDigo ap4 order, I~l...ntatiQn Qf
sectiQn 309(j) Qf the C~ication.Act - CQ~titive Bidding,
10 FCC Red 403, 405 (1994) ("Fifth leeprandua Opinion an4 Qrder")
at , 4.
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special installment payment plans, and (4)relaxed affiliation and

attribution rules. Prior to the Adarand decision, the Commission

found that these preferences were necessary to assure that

minorities would not be excluded from the PCS auctions and to

encouraqe minority involvement in the provision of spectrum-based

services to the public. V

In the Further Notice, the Commission does not attempt

to determine whether these preferences meet the Constitutional

standard established in Marand. While the co_ission does "not

concede that [the] C Block auction rules the.selves are

unconstitutional, "11 nevertheless, the Co_ission has proposed

eliminatinq all race-based preterences from its competitive

biddinq rules for the C Block auction. The co..ission propose.

that (1) the 50.1/49.9 percent equity structure be made available

to all entrepreneur block applicants; (2) the availability ot

lower interest rates and beneticial payment terms be based solely

on financial size; (3) the 25' biddinq credit be made available

to small businesses only; and (4) the exception to the

affiliation rules that exclude. the qros. revenue. and assets of

affiliates controlled by minority investors who are me~rs ot an

applicant's control qroup be eliainated. The Commission proposes

1/ 14. at 414, ! 13 ("To satisty Conqres.' directive, we
established the entrepreneur's block. in conjunction with a
packaqe of benefit. that are narrowly tailored to provide
siqniticant opportunities to d.siqnated entiti.s and tho••
entrepreneurs that lack access to capital.").

!/ Further Notice at , 11.
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expanding the availability of three of the four raced-based

preferences to other participants in the C Block auction with the

expectation that members of minority groups will be incidentally

advantaged. The Commission, however, also proposes to eliminate

the affiliation exeaption used in determining a minority

applicant's compliance with the entrepreneur block and small

business eligibility rules.

II. Congress Has Giv.n the co..ission an Expr.ss
Mandat. That Raaains unchanged by Adarand.

Pursuant to the BUdget Act of 1993, Congress expressly

directed the CODaission to promUlgate rules that:

promot[e] economic opportunity and competition and
ensur[e] that new and innovative t.chnoloqies are
readily accessible to the Aa.rican people by avoiding
exc.ssive conc.ntration of lic.ns.s and by
diss..inating licens.s .-eng a wid. vari.ty of
applicants, inclUding ...11 busin.sse., rural telephone
companies, and business•• owned by m.~rs of minority
groups and wOllen. v

Congre.s also provided that, consist.nt with the public interest,

conv.nienc. and nec.s.ity, the purpos.s of the Communications

Act, and the charact.ristics of the proposed s.rvice, the

Comaission should:

(1) pr.scribe area d.siqnations and bandwidth
as.iqnaents that proaot. (i) an equitable
distribution of lic.n... and s.rvices among
geographic ar.as; (ii) .cono.ic opportunity for a
wid. variety of applicant., inclUding small

~I oanibus Budg.t R.conciliation Act of 1993, Pub.L. No. 103­
66, Title VI, S 6002(2), 107 stat. 312, 388, S 309(j) (3) (B)
(1993) ("hereaft.r Budg.t Act").
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businesses, rural telephone companies, and
businesses owned by members of minority groups and
wo.en; and (iii) investment in and rapid
deployment of new technologies and services;u,
and

(2) ensure that small businesses, rural telephone
companies, and businesses owned by members of
minority groups and wo.en are given the
opportunity to participate in the provision of
spectrum-based services, and for such purposes,
consid.r the use of tax certificates, bidding
pr.f.renc.s, and other proc.dures. lll

Th. Adarand d.cision do.s not repeal this Congressional

mandate, nor does it inhibit the Co..ission's ability to develop

policies that specifically ben.fit m.mbers of minority groups.

Ind.ed, as the Commission has r.cognized, Adarand does D2t

invalidate the race-bas.d pref.rences adopted by the co..ission

for the broadband PCS auctions. .Adarand ••rely establishes the

legal standard for d.termining wheth.r a proposed federal

requlatory regime satisfies funda.ental constitutional

require.ents. w

Furth.r, the Co..i ••ion, as an Ex.cutive Branch agency,

has only those powers given to it by Congr.... The co..ission

has no authority to substitute its own judgem.nt for that of

Congress, and th.refore any rules adopted pursuant to the further

Notice mu.t still sati.fy congre•• 's dir.ctive that the

12/ ~ Budget Act S 309(j) (4) (C).

11/ ~ Budget Act S 309(j)(4) (D).

1£/ In Adarand, the Court did not find that the preference. at
issue were unconstitutional. Rather, it reaanded the ca.e with
instructions to the Court of Appeals to review the prefer.nces
und.r the strict-scrutiny standard. 63 U.S.L.W. at 4533.

- 6 -



commission fashion its rules to disseminate licenses amonq a wide

variety of applicants and to ensure that minorities are not in

any way excluded from the auction process.

III. The commission Cannot Sumaarily Eliminate the
Minority-owned Business Exception to the
Affiliation Rules Because Doinq So Would Result
in the Exclusion of Particularly Qualified
Minorities From Participation in PCS.

As demonstrated below,UI the Commission has an

obliqation to review its current preference rules under the

strict scrutiny standard and retain the. if they comply with that

standard. However, even if the co..ission were to decide to

modify its rules notwithstandinq their constitutionality, the

proposal in the Further Notice to eliminate the minority-owned

busine•• exception to the affiliation rule. must be rejected.

Elimination of this exception would result in the total exclusion

of a number of particularly qualified minority enterprises from

any participation in the C Block auction. The A and B Block

auction has already taken place; if they are not permitted to

participate in the C Block auction, the.e minority companies will

be precluded fro••eaninqful participation in PCS, in

contravention of Conqre.s's mandate that the commission ensure

that minority-owned businesses "are not in any way excluded fro.

the competitive bidding process."~

1111 See infra at Section V.

~I H.R. Rep. No. 111 at 255.
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Based on the auction structure established by the

Comaission, which to a large extent has already been implemented,

the C Block auction is the only remaining broadband auction for

30 MHz licenses in which minorities can participate. Most

minority-owned businesses, knowing that they could not

effectively compete with the well-financed coalitions of the

largest telephone and cable compani.s in the world, did not even

att.mpt to bid in the A and B Block auction. Ind.ed, the

co..ission has conced.d that the AuctioD proc••s it••lf make. it

more difficult for minority-owned busines••s to obtain spectrum

licens.s. ul ThUS, most minority-owned busin••••s looked to the

C Block auction, the last auction for 30 Mhz block. of sp.ctrua,

as their only realistic m.an. of .nt.ring the PCS mark.t and

comp.ting with both cellular and A and B Block lic.n•••s. Now,

how.ver, if the co..ission w.re to .liminat. the minority-owned

busin••• exc.ption to the affiliation rul••, some minority-owned

bu.in••••• would be barred from the C Block auction and, because

th.y have mi••ed the A and B Block auction in r.lianc. on the

Co..is.ion's auction structur., would p.rmanently be denied an

opportunity to bid to hold 30 MHz PCS lic.n••••~ This result

ill iH rJ,&U& ''"rt 1p4 ordtIr at 5537, , 10 ("tIlt should be
not.d that: al1:hOWJll auction. have many beneficial a.pects, th.y
thr.at.n to .rect another barri.r to participation by • • •
bu.in..... owned by minoriti.. • • • by rai.ing the co.t of entry
into spectrum-based s.rvic••• ").

1i.1 ~ Affidavit of Robert L. John.on, dated July 7, 1995
("Johnson Affidavit"), attached her.to a. Exhibit 1, at , 5.
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would be in direct conflict with both Conqress's directive and

the Commission's stated qoals.

A. BHI Has Relied on the Commission's
C Block Auction Rules in Makinq Its
Plans to Enter the PCS Market.

BHI has been makinq plans to participate in the PCS C

Block auction since the passaqe of the BUdqet Act in 1993. BHI

has been actively involved in the Comaission's rule makings since

that time, and has devoted considerable time and resources to

finding a strategic partner in anticipation of active

participation in the C Block auction. For example, the President

of BHI and other senior executives have personally met with

potential strategic investors and financiers, some of whom were

interested in partnering with BHI because of both BHI's

established leadership in the telecommunications industry and the

measures adopted by the co..ission to remove traditional barriers

to minority investment. In reliance on the minority business·

exception to the ·affiliation rules, BHI was able to reach a

tentative agreement with a major investor to bid jointly in the C

Block auction. Now, however, if the co..ission adopts its

proposed rules and eliainates the minority-owned business

exception to the affiliation rules, BHI and other similarly

situated minority-owned businesses will be unable to participate

in the PCS C Block auction. Having justifiably relied on the

current rules in arranging corporate affairs and negotiating

investments and financial arrang..ents, BHI now faces the

possibility of being barred from bidding to compete in the most
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significant development in the area of telecommunications in the

modern era. Further, BHI's investment of time and money in

preparinq for the C Block auction cannot be used for any other

purpose because the C Block is the last block of 30 MHz PCS

spectrum to be auctioned.

If the Commission eliminates the exception to the

affiliation rules and holds the C Block auction without

addressinq the specific capital formation problems that the

minority-owned business exception was desiqned to address, it

will be actinq contrary to Conqress' mandate and the Commission's

record in this proceedinq. Such action would be arbitrary and

capricious and would subject all licenses won at the C Block

auction to jUdicial review. As set forth below, the Commission

can avoid such an arbitrary result either by retaininq its

current auction rules or by structuring its revised rules so that

BHI and other similarly situated potential bidders are not denied

the opportunity to participate in the C Block auction.

B. Detrimental Reliance Supports Retaininq
the Minority-OWned Business Exception
to the Affiliation Rules.

Public reliance on qovernaent rules militates in favor

of retaining these rules. Thus, while the Adar1nd court found

that the public had not siqnificantly relied on the intermediate

level of scrutiny to which race-based preferences had been

subjected under prior law, the Court recognized that

"detrimental" reliance is a factor to consider when the courts

propose changing the law. Adarand, 63 U.S.L.W. at 4532.

- 10 -



Similarly, the Commission cannot simply ignore the fact that BHI

and other similarly situated businesses have relied on the

current C Block auction rules in formulating elaborate business

plans. lll Because participation in the C Block auction

represents a unique opportunity to enter the PCS market, and

because minority businesses have relied on the Commission's

current rules that allow them to participate in the auction,

equity demands that BHI and those similarly situated be permitted

to participate. lll

Allowing BRI to participate in the auction by retaining

the current minority-owned business exception to the affiliation

rules would not SUbject the auction to challenge under Adarand

because the co..ission would only be responding to a unique

situation in which a very limited group of minority-owned

entities had justifiably relied on co..ission rule.. The

Commission would not be enacting any minority preference program

of long-standing duration. Indeed, it would not be enacting a

12/ BRI understands that the nuaber of similarly situated
parties is small.

lA/ In the alternative, BRI respectfully request. that if the
Co_i••ion adopt. it. proposed new rules, the comaission waive
its rules, includinv those at 47 C.P.R. S 24.709, to the extent
necessary to allow 881 to participate in the C Block auction.
~ 47 C.P.R. S 1.3 (the Co..i ••ion may waive its rules upon a
showing of good cau.e). aa A1.Isl 47 C.F.R. S 24.819(a)
(providing for waiver of the co.-i••ion's rules when (a) the
underlying purpo.e of the rule will not be served by its
application and grant of the waiver is otherwise in the public
interest; or (b) the unique facts of a particular ca•• render.
application of the rule inequitable, burdensome or otherwi.e
contrary to the pUblic interest).
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minority preference program at all -- it would only be allowing

minorities to participate in the C Block auction with

opportunities approaching those available to non-minorities who

do not face discrimination.

IV. Alternatively, the co..ission Should Retain the
Exception to the Affiliation Rules, Modified
Either To Narrow Further Its Application or
To Bander It Race Neutral.

As demonstrated above, elimination of the minority­

owned business exception to the affiliation rules would result in

the exclusion of BRI and other similarly situated minority

businesses from participation in the C Block auctions. Because

this result would be in direct conflict with the Co..ission's

congressional mandate to ensure that no minorities are excluded

from participation, and would result in irreparable injury to BRI

as a result of its reliance on the auction structure adopted by

the commission, the exception to the affiliation rules for

minority-owned busine.se. should be retained. Alternatively, the

exclusionary effect created by the wholesale elimination of the

exception can be avoided by retaining the exception but modifying

it to restrict its availability to .inority-owned businesses

.eeting stricter revenue and asset requir_ents, thus narrowing

its application. A similar result also can be achieved by

adopting the revised version of the exception identified above

with the further modification that it would be available to all

potential bidders regardle.s of race. In either case, the

arbitrary results of the proposed elimination of the exception

- 12 -



would be avoided, thus reducing the risk of delay in the auction

process as a result of jUdicial challenges to the Commission's

actions.

A. The co..ission Should Adopt a Modified Version of
the Minority-owned Business Exception That Would
Restrict Its Application.

To address the impermissible exclusion of qualified

minorities caused by elimination of the minority-owned business

exception to the affiliation rules and any perceived problems

under Adaran4 reSUlting from retention of the present exception,

the co..ission need only modify slightly its present affiliation

and attribution rules. specifically, the minority-owned business

exception to the affiliation rule. could be retained but modified

to provide that the exception is .available only when the revenues

and as.et. of each of the affiliate. of ainoritie. in a control

qroup separately satisfies the entrepreneur block financial caps

for qro•• revenue. and total as.et.. Thu., this modified

affiliation rule would not require the aqqreqation of the

revenue. and a••et. of the affiliate ca.panie. of minorities in a

control qroup in -.king the entrepreneur block and s..ll business

eligibility deteraination. so long a. each affiliate individually

qualified to bid in the entrepreneur block, ~, each affiliate

had qros. revenu.. of le.. that $125 aillion for the past two

years and le.. than $500 million in total as••ts as of the short­

fOrJI filing date. If anyone of the affiliate. had revenue. or

held asset. in exce•• of the entrepreneur block financial limits,

- 13 -



the minority-owned PCS applicant would be prohibited from

participating in the C Block auctions.

This modified affiliation rule would be fully

consistent with the Commission's policy objectives; the rule

would aggregate and attribute the revenues and assets of entities

controlled by members of a control group of a C Block applicant

only if the affiliates themselves are large. U1 In fact, the

Commission has already adopted a similar rule for small business

consortia. Under the Commission's rules, small businesses can

unite and participate in the C Block auctions as a single entity,

even if their combined revenues and assets exceed the small

busin.ss and entrepreneur block financial limits, so long as each

memb.r of the consortium qualifies as a small busin.ss.~

In the small business context, each individual member

of the consortium has a direct interest in co..itting all

available resources to the PCS applicant.~ Affiliates,

however, do not, in most cases, hold a direct financial interest

121 Like the pr.sent rule, the modified rule would continu. to
exclude the revenue. and as.ets of affiliate. regardless of the
basis of the affiliation. For exa.ple, an affiliation cr.ated
through co..on aanag...nt would not be considered in deteraining
compliance with the entrepreneur or small bu.in.ss financial cap.
if the affiliation aro.e fro. a me~r of the control group's
dir.ctorship of another entity, so long as the affiliate
satisfied the financial eligibility requirements of the
entrepreneur block.

121 ~ 47 C.F.R. S 24.709(b).

~I Under the co..is.ion'. rule., saall busin••••• are d.fined
as entities that have average annual qro•• r.venu.s for the
preceding thr•• y.ars of not mar. than $40 million. 47 C.F.R.
S 24.720(b) (1).
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in the applicant and therefore would not be obliged or motivated

to provide the same type of financial support available to

applicants owned by members of a small business consortium.

Accordinqly, this modified rule, would address the need for

qreater access to capital by minority-owned businesses while

creatinq less disadvantaqe for other bidders in the auction than

the current small business consortium rule.~

Further support for this modified affiliation rule is

found in the Commission's tentative conclusion to retain the

exception to the affiliation rules for applicants associated with

Indian tribes and Alaska Reqional or Village Corporations.~

When it first conferred the affiliation exception on persons

associated with Indian tribes and Alaska Native corporations, the .

co..ission identified the need to overco.e historic and pervasive

barriers faced by all minorities in the telecommunications

industry as one of its primary justifications for the

exception. iiI Thus, adopting the proposed .odified exception

r;~1..e r-es'~lt. in a consistent co..i.sion policy that no minority

III Indeed, if this ainiul acco-.oclation of retaining a
modified version of the rule i. not ude, the proposed
co~titive bidding rule. will have the perver.e effect of
perJIittinq a non-.inority .ull bu.ine•• con.ortiWl, composed of
five $39 million ca.panies, to participate in the C Block
auction. and receive the ..xi.WI benefits available to
entrepreneur block bidders, while totally excluding a minority
individual'. participation in the s... auction solely because of
his/her disqualifying affiliations.

all Further Notice at !! 17, 20.

~I Order on Racoplideratioo, PP Docket No. 93-253, FCC 94-217,
, 6 (adopted and released Aug. 15, 1994).
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qroup, Native American or African American, be in any way

excluded from participating in the auction process. lll

Essentially the same result can be achieved through an

alternative modification of the minority-owned business exception

to the affiliation rules under which the revenues and assets of

affiliates of minorities in a PCS applicant's control group would

be excluded if the average revenues of the affiliates over the

past two years fall below the entrepreneur block revenue cap.~

For example, if a minority me~r of the applicant's control

group has two affiliates that had gross revenues in the prior two

years of $100 million and $130 million, respectively, the

affiliates' revenues would not be agqregated for purposes of

determining co.pliance with the entrepreneur block or small

business caps. The co_ission would look to their average

revenue over the preceding two years of $115 million instead. IV

This option has the benefits of: (i) aqqr89ating the revenues and

assets of affiliates only when the affiliates are "large"

(ii) preserving the affiliation exclusion for the use of minority

applicants and (iii) providing for the liaited growth of small

nl Absent such relief, the co_ission's proposed singling out
of Indian tribes and Al.ska Regional or Village Corporations for
special treataent runs afoul of the Equal Protection Clause of
the U.S. Constitution.

1i1 The $500 .illion total assets li.itation would ramain
unchanged.

121 Again, the co_ission has previously adopted this averaging
method in deteraininq whether a PCS applicant is a "small
business." ~ 47 C.F.R. S 24.720(b) (1).
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companies that may only recently have become successful (to the

extent their current revenues exceed $125 million).~

B. Alternatively, the Comaission Should Adopt the
Revised Version of the Minority-OWned Business
Exception Further Modified To Make It Race
Neutral.

An alternative race-neutral means of addressinq the

imperaissible exclusion of certain qUalified minorities caused by

elimination of the minority-owned business exception also is

available. specifically, the Commission can adopt the revised

version of the exception described above with the further

modification that it would no longer apply only to minorities.

Pur.uant to this modified rule, the co..i ••ion would

not require the agqregation of the revenue. and asset. of an

applicant's affiliated companies 'in making the entrepreneur block

and ••all busine•• eliqibility deteraination. so lonq a. each

affiliate individually qualified to bid in the entrepreneur

block, ~, each affiliate had qro•• revenue. of le•• that $125

million for the pa.t two year. and hold. less than $500 million

in total a••et. a. of the short-fora filing date. If anyone of

the affiliate. earned revenue. or hold. as.et. in exce•• of the

entrepreneur block financial limit., the PeS applicant would be

ill The availability of the affiliation exception could be
further li.ited to bidding on the top 100 -e.t populous Basic
Trading Are•• ("STAs"). Becau.e these market. are likely to
co...nd the highe.t price. at auction, the need for capital i.
particularly acut.e. 1M qagerally fifth Jfeem:an4P opig,ign anel
or4er, 10 FCC Red at. 45' (recogniZing that. the top market.s will
be the most. coapet.itive wirele.. c~ication.market.. in the
count.ry and that. sub.tantial capital expenditure. will be
required to compete in the.e market.).
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prohibited from participating in the C Block auction. Consistent

with the co..ission/s policy objectives, this rule would

aggregate and attribute the revenues and assets of affiliates of

me~rs of the control group of a C Block applicant only if the

affiliates them.elves are large.~

In another available approach, the alternative

de.cribed above in which the revenue. and as.ets of affiliate. of

minorities in PCS applicant's control qroup would be excluded

only if the average revenue. of the affiliate. over the past two

years fall below the entrepreneur block revenue cap could be

modified to make it applicable to all meaber. of a PCS applicant

control qroup reqardle•• of race.w Again, thi. option has the

benefit of: (i) agCJX'eqating the .revenue. and a••et. of

affiliate. only when the affiliate. are "large," (ii) pre.erving

a .odified ver.ion of the affiliation exception which will allow

the otherwi.e excluded .inority applicant. to participate in the

e Block auction and (iii) providing for the li.ited qrowth of

s..ll ca.panie. that ..y only recently have beca.e succe••ful (to

the extent their ~ent revenue. exceed $125 .illion).

The.e .edified ver.ion. of the exception to the

affiliation rule. would pra.ote the participation of minorities

in the PeS auctions in the ab.ence of race-ba.ed preference••

nl Like the prior proPO.al in section V. A., above, the rule
would continue to exclude the revenue. and a••et. of affiliate.,
regardle.. of the ba.i. of the affiliation.

121 The $500 million total a••et. requir...nt would r ...in
unchanged.
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Inde.d, these propos.d rule modifications would provide all

entiti.s that are und.r-represented in the telecommunications

industry with similar opportunities to participate successfully

in the PCS auction. without resort to race or gender-bas.d

preferences. The rules would encourage the divers. participation

of business m.n and wom.n who have historically built successful

companies and have acquir.d the .xp.rtis. n.c.ssary to create and

manage a succ.ssful PCS bu.in.... At the sam. tim., the .iz.-

ba••d limitation. incorporated in the affiliate .xclu.ion rule

would pr.v.nt individual. who control large compani•• fro.

establishing n.w corporations for the sol. purpo.. of

participating in the comp.titiv. bidding proc••••

Adoption of th... modified rul.. also would achi.ve the

co..i ••ion's r.lated policy obj.ctiv•• s.t forth in the Purthar

Notice. Th. bu.in••• plans, strategic allianc.s and financial

arrang...nt. of prospective minority applicant. would be

pr•••rved. p.rhaps mo.t importantly, .XPeri.nced and succ•••ful

minority-owned individuals, who justifiably r.lied on the

affiliation .xclu.ion, would not be barred from participating in

the C Block auction altog.th.r. Accordingly, the modified

affiliation exc.ption would balanc. the n.ed to proc••d with the

C Block auction with the apparent perc.ived n.ed to modify the

rules to .atisfy ad,rlD4, while m••ting congr••• 's dir.ctiv. to

.n.ur. that minoriti.. are not in any way .xcluded from the PCS

auctions.
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